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The  first  case  in  this  volume  has  lost  something  of  its 
importance  by  the  subsequent  development  of  the  law 
relating  to  literary  property,  but  it  remains  good  authority, 
and  is  of  interest  as  showing  how  the  doctrine  lately 
completed  by  Caird  v.  Sime  (12  App.  Cas.  326,  57  L.  J. 
P.  C.  2)  was  built  up.  There  is  much  to  be  said  for  the 
view  lately  put  forward  by  an  ingenious  American  writer 
that  the  right  infringed  in  cases  of  this  class  is  not  a 
right  of  property  at  all,  but  a  right  of  privacy  of  a  mere 
personal  kind,  analogous  to  the  rights  (sometimes  called 
primitive)  to  freedom  from  assault  and  defamation.  Some 
of  the  most  familiar  leading  cases  will  be  found  here  : 
Paterson  v.  Gandasequi  (p.  368),  in  fhe  common  law  part, 
and  in  equity  Ex  parte  Waring  (p.  217);  this  is  perhaps 
the  one  modem  case  which  combines  the  greatest  novelty 
in  the  original  decision  with  the  greatest  fertility  as  a 
precedent.  The  doctrine  it  introduced,  though  probably 
just,  is  so  artificial,  and  postulates  such  special  circum- 
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stances,  that  no  one  has  been  able  to  find  any  better  way 
of  describing  it  than  "  the  rule  in  Ex  parte  Waring^^ :  at 
least  I  have  never  heard  of  any.  Ex  parte  Harris  (p.  05) 
and  Ex  parte  Yonge  (p.  135)  may  be  reckoned  leading  cases 
in  their  own  branch,  also  by  no  moans  an  easy  one.  Canhani 
Y.  Janes  (p.  70)  may  be  correct,  so  far  as  the  facts  appear  by 
the  report,  and  is  therefore  retained ;  but  it  is  plain  that 
the  nature  of  the  right  to  a  trade  name  was  still  very 
imperfectly  understood  in  1813. 

Smith  V.  Campbell  (p.  224)  shows  how  much  a  strong 
and  wise  judge  can  do  to  give  effect  to  the  real  intention 
of  a  gift  in  spite  of  an  apparently  adverse  frame  of 
words.  Indeed  the  example  is  one  to  be  followed  with 
discretion. 

In  Wright  v.  Atkyns  (p.  199)  we  see  Lord  Eldon 
declining  into  his  senile  manner  of  interminable  doubt. 
The  case  was  pending  in  the  Court  of  Chancery  five 
years  and  a  half,  apparently  without  any  matter  of  fact 
being  in  dispute,  and  there  is  an  unexplained  interval 
of  nearly  a  year  between  the  two  stages  of  the  hearing 
on  appeal.  It  may  be  assumed  that  the  ultimate  decision 
in  the  House  of  Lords  (which  does  not  seem  to  be  regularly 
reported  at  all)  was  at  least  a  year  or  two  later.  We  have 
not  thought  it  necessary  to  search  the  journals  of  the 
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House  in  order  to   fix  the  date,  as  it  would  serve  no 
practical  purpose. 

Cooper  V.  Smith  (p.  397)  is  a  typical  example  of  the 
^  blessings  conferred  on  English  suitors  by  s.  17  of  the 
u  Statute  of  Frauds.  I  write  these  lines  in  a  jurisdiction, 
^v  that  of  the  High  Court  of  Calcutta,  where  English  law 
at    formally  prevails,  and  in  a  country  where  there  has  long 

T     been   substantially   no   other  law  for  matters   of  trade. 
( 
Twenty-one  years  ago  the  Indian  Contract  Act  repealed 

^  both  s.  4  and  s.  17  of  the  Statute  of  Frauds,  so  far  as 
1  they  were  in  force  in  British  India.  Some  years  earlier 
\  it  had  been  held  that  the  Statute  of  Frauds  could  not 
be  pleaded  by  Hindu  or  Mahometan  defendants  even 
within  the  statutory  jurisdictions  of  the  Presidency  towns. 
Nothing  is  known  to  me  tending  in  any  way  to  show 
that  the  least  inconvenience  has  ensued  in  any  part  of  the 
various  and  extensive  territories  ruled  by  the  Governor- 
General  in  Council. 
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CHANCERY. 


PERCEVAL   V.   PHIPPS.t  1813. 

(2  Vesey  &  Beames,  19—29.)  JuL^l' 

The  oopyrigbt  in  private  letters  of  a  literary  character  remains  in  the 
writer  after  transmission,  and  may  be  protected  by  injunction  against       Plumbb, 
publication.  *    ' 

But  the  publication  of  a  private  letter  may  be  justified  where  it  is         [  ^^  ] 
neceesary  to  vindicate  the  publisher  from  an  imputation  of  giving  false 
intelligence,  which  the  writer  of  the  letter  has  publicly  cast  upon  him. 

The  bill  stated,  that  between  August,  1812,  and  April,  1818, 
Lady  Perceval  wrote  and  sent  to  the  defendant  Mitford  several 
letters  of  a  private  nature,  in  the  confidence  that  he  would  not 
part  with  them,  or  communicate  the  contents  to  any  persons ; 
and  that  he  would  neither  publish  them  nor  permit  them  to  be 
published ;  that  Mitford,  in  breach  of  the  confidence,  so  reposed 
in  him,  delivered  such  letters,  or  some  of  them,  to  the  other 
defendant  Phipps,  to  the  intent  that  he  should  publish  them ; 
and  accordingly  Phipps  did,  on  the  2nd  of  May,  insert  and 
publish  in  a  public  paper,  called  The  News,  published  by  him,  a 
letter,  purporting  to  be  one  of  the  said  letters,  so  written  and 
sent  by  the  plaintiff  to  Mitford ;  and  he  in  the  same  manner 
announced  an  intention  of  continuing  to  publish  the  other  letters. 
The  bill  prayed  an  injunction,  restraining  the  defendants  from 
printing  or  in  any  manner  publishing  the  said  letters,  or  any  of 
them,  and  from  parting  with  them,  or  any  copies  of  them, 
otherwUe  than  to  the  plaintiffs. 

t  Earl  ofLytton  v.  Dtvey,  o4  L.  J.  Ch.  293  ;  and  see  Preface.— 0.  A.  S. 
R.B. — ^VOL.  XIII.  B 


I  1813.    CH.    2  VESEY  &  BEAMES,  19—20.        [r.b. 

Pebceyal        The  answer  of  Phipps  stated  his  information  by  Mitford,  that 
Phipfs.      h^y  Mitford,  was  confidentially  employed  by  Lady  Perceval  to 
publish  from  time  to  time  authentic  information  relative  to  a 
subject,  which  very  much  engrossed  the  public  attention  ;  when 
Phipps  desired  Mitford  to  offer  his  newspaper  as  a  channel  for 
communicating  such  information  to  the  public ;  that  afterwards 
Mitford,  delivering  to  him  a  letter,  purporting  to  be  written  by 
[  ^20  ]       Lady  Perceval  to  Phipps,  thanking  him  for  his  *offer,  informed 
Phipps,  that  Lady  Perceval  wrote  such  letter ;  and  authorized 
him  to  inform  Phipps,  that  The  News  should  be  the  only  paper 
in  London,  to  which  articles,  relative  to  the  subject,  would  be 
sent  by  her.    Mitford  frequently  afterwards  brought  to  Phipps 
various  paragraphs  and  articles  for  insertion  ;  declaring  them  to 
be  of  Lady  Perceval's  hand-writing,  and  sent  by  her  for  publica- 
tion ;  which  were  accordingly  inserted ;  and  on  the  1st  of  April 
1813,  delivered  a  paper,  copied,  as  he  stated,  by  him  for  insertion 
by  desire  and  in  the  presence  of  Lady  Perceval,  which  Phipps 
accordingly  inserted  on   the  4th  of  April  :   but  having  since 
discovered  such  intelligence  to  be  false,  he  applied  to  Lady 
Perceval ;  who  denied,  that  any  such  intelligence  had  ever  been 
sent ;    stating,  that  the  papers  containing  it  were  forgeries. 
Mitford  positively  asserted  the  contrary ;  and  in  corroboration  of 
his  assertions,  and  to  enable  Phipps  to  justify  himself  to  the 
public,  produced  and  delivered  to  him  several  letters,  written  by 
Lady  Perceval    to  Mitford  upon  similar  subjects,  materially 
tending  to  shew,  that  the  intelligence,  published  on  the  4th  of 
April,  came  from  Lady  Perceval ;  and  that  she  authorised  Mitford 
to  carry  the  papers  to  Phipps  for  publication ;  that  these  were 
the  letters  alluded  to  in  the  bill ;  and  that  Phipps  had  no  others. 
The  answer   farther  stated,   that    the  plaintiffs  having    in 
addresses  to  the  public  denied,  that  Lady  Perceval  was  privy 
to  the  publication  of  the  4th  of  April,  the  personal  character  of 
Phipps  and  the  value  of  his  paper  were  in  great  danger  of  falling 
into  discredit  with  the  public ;  the  defendant  denying,  that  the 
letters  were  of  a  private  nature,  and  were  sent  in  confidence  that 
they  would  not  be  parted  with  ;  and  submitting,  that  under  the 
circumstances  Phipps  had  an  interest  and  property  in  the  letters  ; 
and  ought  not  therefore  to  be  restrained  from  publishing  them. 


voL.ini.]     1813.    CH.    2  YE  SEY  &  BE  AMES,  21— 26.  { 

Upon  this  answer  a  motion  was  made,  that  the  injunction,     Pebceval 
which  has  been  granted  by  the  Lobd  Chancellor,   may  be       phipps. 
dissolved.  [  21  ] 

Sir  Samuel  Romiliy,  and  Mr.  Treslove,  in .  support  of  the 
motion : 

This  Court  has  never  interfered  to  restrain  the  publication  of 
letters,  unless  the  person  applying  had  the  sole  property  in 
them:  the  principle  being  the  invasion  of  literary  property. 
Pope  V.  Curly\  and  Thompson  v.  Stanhope, I  are  the  only  cases  in 
print  upon  this  subject.     *     ♦     * 

If,  as  Lord  Habdwicke  has  said,  there  is  a  joint  property  in        [  22  ] 
letters,  the  Court  will  not  restrain  the  pubUcation,  where  the 
object  is  not  profit ;  but  will  do  justice  to  the  plaintiff  by  giving 
an  account  of  the  profits. 

Mr.  Hart,  in  support  of  the  injunction  : 

The  two  cases,  that  have  been  mentioned,  are  clear  authorities, 
that  the  publication  of  letters  may  be  restrained,  as  any  other 
subject  of  literary  property.  In  Thompson  v.  Stanhope,l  though 
Lord  Chesterfield,  declining  the  offer  ^to  restore  the  letters, 
abandoned  all  right  of  property  in  them,  Lord  Apsley's  opinion 
was  in  favour  of  the  injunction.    *    ♦    * 

Sir  Samuel  RomiUy,  in  reply.     ♦     *    ♦  ^  23  ^ 


[26] 


The  Yicb-Chancellor  :  ^^^^  , 

The  case,  made  by  the  bill,  is,  that  these  letters  were  sent  to 
an  agent,  in  confidence  that  he  would  not  disclose  or  commu- 
nicate them ;  who  in  violation  of  that  confidence  delivered  them 
to  the  defendant  Phipps  for  publication  in  his  paper :  an  act 
represented  as  extremely  injurious  to  the  feelings  of  the  plaintiffs ; 
and  upon  this  bill  the  injunction  was  granted  by  the  Lord 
Chancellor,  who  however  required  an  affidavit  by  the  plaintiff 
as  to  the  fact,  not  stated  positively ;  the  bill  stating  only,  that 
she  sent  the  letters,  she  was  required  to  assert  positively  by 
affidavit,  that  she  was  the  author  of  them ;  in  order  to  bring  this 

t  2  Atk.  342.  I  Amb.  737. 

B  2 


t  1818.    CH.    2  VESEY  &  BEAMES,  26—28.        [r.b- 

PfiBCEVAL  case  within  Pope  y-  Curl,\  the  precedent,  which  was  exactly 
Phipps.  followed  on  this  occasion.  Lord  Hardwicke  restrained  that 
defendant  from  printing,  publishing,  and  vending  those  letters, 
of  which  the  plaintiff  asserted  himself  to  be  the  author;  but 
would  not  grant  the  injunction  as  to  those,  which  had  been 
received  by  him  from  other  persons ;  grounding  the  order  upon 
the  copyright  in  those  letters,  of  which  the  plaintiff  stated 
himself  to  be  the  author. 
[  27  ]  That  is  the  first  case,  in  which  a  court  of  equity  appears  to 

have  interposed  upon  the  subject  of  private  letters ;  which  letters, 
it  is  observable,  having  been  formed  into  a  volume,  were  published 
in  Ireland  ;  and  the  attempt  was  to  republish  them  here.  Lord 
Habdwickb  states,  that  letters,  though  familiar,  may  form  a 
literary  composition ;  in  which  the  author  retains  his  copyright ; ' 
and  does  not  by  sending  them  to  the  person,  to  whom  they  are 
addressed,  authorize  him,  or  a  third  person,  to  use  them  for  the 
purpose  of  profit  by  publishing  them  against  the  interest  and 
intention  of  the  author ;  that  by  sending  the  letter,  though  he 
parts  with  the  property  of  the  paper,  he  does  not  part  with  the 
property  of  copyright  in  the  composition. 

That  case  was  followed  by  Tlwmpson  v.  Stanhope  ;  X  in  which 
the  application  was  made  against  the  widow  of  Mr.  Stanhope, 
and  Dodsley,  the  bookseller;  with  whom  she  had  made  an 
agreement  for  the  publication  of  the  letters;  which  had  been 
then  formed  into  a  book,  represented  as  forming  a  complete 
system  of  education,  then  about  to  be  published,  of  great  use  to 
the  public ;  and  an  injunction  was  granted  by  Lord  Bathurst, 
considering  those  letters  as  within  the  principle  of  Pope  v.  Curl. 

These  are  all  the  cases  in  print  as  to  private  letters  :  the  cases 
upon  Mr.  Forester's  notes  and  Mr.  Webb's  precedents  not  being 
of  that  description :  but  another  case  §  of  private  letters  was 
cited  by  Mr.  Hart,  which  was  heard  lately  by  the  Lord  Chan- 
cellor in  private,  of  this  sort.  Letters  were  represented  to  have 
been  written  by  an  elderly  lady,  of  a  nature,  that  made  it  very 
important  to  prevent  the  publication ;  and  an  injunction  was 
granted  in  Ireland,  and  also  here  by  the  Lord  Chancellor. 
[  •28  ]       That  *case,  however,  was  extremely  different ;  for  there  was  a 

t  2  Atk.  342.  t  Amb.  737.         §   v.  Eaton,  ICth  April,  1813. 
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contract  not  to  publish  the  letters,  but  to  deliver  them  up  for     Perceval 
valuable  consideration  ;  a  sum  of  money  paid  to  the  defendant ;       phipps. 
who  threatened  to  publish  them,  in  violation  of  good  faith  and  of 
that  contract  with  a  purchaser ;  who,  independent  of  any  original 
copyright,  had  acquired  the  undoubted  right  of  preventing  that 
publication. 

This  is  the  naked  case  of  a  bill,  certainly,  to  prevent  the 
publication  of  private  letters ;  not  stating  the  nature,  subject,  or 
occasion,  of  them,  or  that  they  were  intended  to  be  sold  as  a 
literary  work  for  profit ;  or  are  of  any  value  to  the  plaintiff. 
Upon  such  a  case  it  is  not  necessary  to  determine  the  general 
question,  how  far  a  court  of  equity  will  interpose  to  protect  the 
interest  of  the  author  of  private  letters.  The  interposition  of  the 
-Court  in  this  instance  certainly  is  not  a  consequence  from  the 
cases,  that  were  cited  ;  upon  which,  I  shall  merely  observe,  that, 
though  the  form  of  familiar  letters  might  not  prevent  their 
approaching  the  character  of  a  literary  work,  every  private 
letter,  upon  any  subject,  to  any  person,  is  not  to  be  described  as 
a  literary  work,  to  be  protected  upon  the  principle  of  copyright. 
The  ordinary  use  of  correspondence  by  letters  is  to  carry  on  the 
intercourse  of  life  between  persons  at  a  distance  from  each  other, 
in  the  prosecution  of  commercial,  or  other  business;  which  it 
would  be  very  extraordinary  to  describe  as  a  literary  work,  in 
which  the  writers  have  a  copyright.  Another  class  is  the  corre- 
spondence between  friends,  or  relations,  upon  their  private 
concerns ;  and  it  is  not  necessary  here  to  determine,  how  far 
such  letters,  falling  into  the  hands  of  executors,  assignees  of 
bankrupts,  &c.  could  be  made  public  in  a  way,  that  must 
frequently  be  very  injurious  to  the  feelings  of  individuals.  I  do 
not  mean  to  say,  that  would  afford  a  ground  for  a  court  of  equity 
to  interpose  to  prevent  a  breach  of  that  sort  of  confidence, 
independent  of  contract  and  property. 

This  case,  it  is  sufficient  to  say,  admitting  the  injunction  [29] 
originally  to  have  been  proper,  is  materially  varied  by  the 
answer;  representing,  that  the  defendant  is  by  the  plaintiff's 
conduct  held  out  to  the  public  as  a  person,  giving  false  intelli- 
gence, and  never  authorized  by  the  plaintiff  to  make  these 
communications;  denying,  according  to  the  defendant's  beUef, 


1818.    CH.    2  VESEY  &  BEAMES,  29. 


[r.e. 


Pebobyal 
r. 

PHIPP8. 


that  any  confidence  was  placed  either  in  Mitford  or  in  him ;  and 
for  the  purpose  of  clearing  himfielf,  and  shewing  that  his  intelli- 
gence was  derived  from  this  quarter,  he  insists  upon  his  right 
by  these  means  to  vindicate  his  character,  and  protect  his 
property ;  both  which  he  represents  as  in  danger  of  being  greatly 
injured  by  holding  him  out  to  the  public  as  a  person  publishing^ 
false  intelligence  upon  spurious  authority.  Upon  this  answer 
the  plaintiffs  have  failed  to  establish  either  ground  for  the 
interference  of  a  court  of  equity,  copyright,  or  confidence.  If 
any  case  is  to  be  made  against  the  defendant,  it  cannot  be  upon 
these  circumstances  in  a  court  of  equity:  the  plaintiffs  must 
therefore  be  left  to  do  what  they  can  at  law ;  and  this  injunction 
must  be  dissolved. 


1813. 
Jnnt  18. 

Eldon,  L.C. 
[36] 


[•87] 


I3R0DIE  V.   BAEEY.t 

(2  Yesey  &  Beames,  36—40.) 

Distinction  as  to  maintenance  between  an  infant  and  a  married 
woman  with  a  separate  income :  the  father,  of  ability,  not  exonerated 
from  maintenance  by  the  infant's  property :  the  husband,  maintaining- 
his  wife,  and  receiving  her  separate  income,  not  liable  to  account  for 
more  than  one  year,  upon  a  presumed  agreement  to  subject  that  fund 
to  maintenance. 

Under  peculiar  circumstances,  the  insanity  of  the  wife,  maintained  in 
Scotland  by  the  husband  (there  being  an  only  child,  an  infant,  entitled 
to  the  capital  in  the  event  of  surviving  his  mother)  upon  the  husband's 
application  for  an  allowance  inquiries  were  directed  as  to  the  past  main- 
tenance, and  the  husband's  ability,  with  due  regard  to  the  wife's  com- 
fort.. &c. 

Alexander  Bbodie  by  his  will,  dated  the  9th  of  August,  1810, 
gave  his  residuary  real  and  personal  estates  unto  or  in  trust  for 
all  his  nephews  and  nieces,  share  and  share  alike;  but  with 
respect  to  the  share  of  his  niece  Margaret  M'Niven,  the  wife  of 
Charles  M'Niven,  the  testator  gave  the  same  to  his  trustees  and 
executors,  therein  named  ;  upon  trust  to  lay  out  the  same  in  the 
funds  in  their  own  names ;  and  to  pay  to  her  the  ^dividends  for 
her  own  sole  and  separate  use  during  her  life ;  and  not  to  be 
liable  to  the  debts,  control,  &c.  of  her  husband ;  and,  after  her 
decease,  in  trust  for  her  children. 

t  Baring  v.  AshhurUm  (1886)  64  L.  T.  465. 
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The  testator  left  twelve  nephews  and  nieces.  Mrs.  M'Niven's  Brodib 
Bhare  of  his  estate  was  estimated  at  about  20,0002. ;  on  which  barbt. 
account  various  payments  had  been  made  into  the  name  of  the 
Accountant-General.  At  the  date  of  the  will,  and  for  many 
years  preceding,  she  had  been,  and  still  continued,  of  unsound 
mind;  though  no  commission  of  lunacy  had  been  taken  out 
against  her.  She  resided  with  her  brother  in  Scotland ;  but  was 
maintained  by  her  husband  ;  who  lived  in  England  ;  and  their 
only  child,  a  son,  was  at  the  University  of  Cambridge. 

Mr.  M'Niven,  the  husband,  presented  a  petition,  stating  the 
circumstances  ;  that  he  had  not  any  fortune  with  his  wife  on  his 
marriage;  and  no  settlement  had  been  since  made  on  her  by 
him ;  and  praying  a  reference  to  the  Master,  whether  it  would 
be  for  the  benefit  of  Mrs.  M'Niven,  regard  being  had  to  the  cir- 
cumstances of  the  petitioner,  and  the  state  and  condition  of  his 
family,  that  the  whole  or  any  part  of  the  income,  arising  from 
her  share  of  the  testator's  estate,  should  be  paid  to  the  peti- 
tioner, or  otherwise  applied  for  her  maintenancs,  &c. 

Sir  Samuel  Ilomilly,  and  Mr.  Johnson,  in  support  of  the 
petition : 

*  *  There  is  only  one  son,  of  the  age  of  19 ;  and  no  pro-  [  38  ] 
spect  of  any  other  child.  If  Mrs.  M'Niven  and  that  only  child 
should  die  in  the  Ufe  of  the  petitioner,  all  the  savings  of  this 
income  would  go  from  him;  unless  prevented  by  his  right  to 
administration.  The  infant  is  entitled  under  the  will  only  to  the 
capital;  and  has  no  interest  in  the  savings  during  her  life, 
except  in  the  event  of  his  surviving  her,  as  next  of  kin.  Your 
Lordship  will  consider,  whether  the  arrangement  now  proposed 
may  not  be  beneficial  even  to  him. 

The  Lobd  Chancellor: 

This  is  a  case  of  great  importance  and  delicacy.  Upon  the 
facts,  stated  by  this  petition,  the  testator  must  be  supposed  to 
have  been  aware  of  the  situation  of  this  lady ;  and  the  terms  of 
the  will  therefore  are  in  direct  opposition  to  this  application. 
Suppose,  she  was  in  this  ^country,  and  a  commission  taken  out,  [  ^89  ] 
the  consideration  would  arise,  what  is  to  be  done  with  this 
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Bbodib  separate  estate,  as  to  making  it  contribute  to  her  maintenance, 
BAuur.  or  not.  It  is  true  that,  if  the  husband  receives  from  the  trustees 
her  separate  maintenance,  the  Court  will  not  charge  him  with 
more  than  one  year's  income ;  but  that  is  upon  the  notion  of  her 
consent  to  make  it  a  common  fund  for  the  expense  of  the 
family ;  and  this  is  the  case  of  a  person  incapable  of  consenting, 
and  therefore  not  within  the  rule,  which  guides  the  Court  in 
those  instances.  If  a  commission  was  taken  out,  I  must  look  at 
the  substantial  benefit  of  the  object  of  it ;  and  must  therefore 
consider  the  extent,  not  only  of  the  husband's  means,  but  of  his 
obligation,  to  maintain  her ;  and,  if  the  law  would  not  compel 
him  to  contribute  to  her  comfort  in  the  degree,  in  which  he 
ought,  I  should  not  scruple  to  direct  the  committee  to  apply  a 
part  of  her  separate  income:  but  that  I  could  do  only  by 
arrangement. 

Upon  this  application  I  can  go  no  farther  than  to  direct  a 
reference  to  the  Master,  to  inquire,  who  has  maintained  Mrs. 
M'Niven,  and  at  what  expense ;  and  how  far  her  husband  is  able 
and  willing  to  maintain  her ;  and,  if  any  part  of  this  fund  is  to 
be  advanced  to  any  one,  what  securities  should  be  taken  for  its 
due  application  ;  not  at  present  determining  either  to  go  to  that 
extent,  or  to  stop  short  of  it.  I  have  searched  ;  and  can  find  no 
authority,  in  the  least  governing  me  in  a  case  of  this  nature. 
Without  prejudice  therefore  to  the  question,  what  may  be  done 
hereafter,  I  will  direct  that  enquiry,  how  she  has  been  main- 
tained, and  at  whose  expense,  since  the  testator's  death ;  whether 
her  husband  is  of  ability  to  maintain  her,  due  regard  being  had 
to  her  comfort ;  and  whether  any  of  this  separate  maintenance 
should  be  applied  for  her  use,  to  whom,  and  upon  what  securities. 
There  is  a  distinction  between  the  application  of  a  stranger,  and 
[  *40  ]  of  the  ^husband  himself,  able  to  maintain  her,  and  not  main- 
taining her,  as  he  ought;  in  which  case  I  would  dismiss  his 
petition. 

[Another  question  arising  under  the  same  will  is  reported 
l>o«f,  p.  37  (2V.  &B.  127).] 
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BROOKMAN    V.     HALES.f  Marchl9,22. 

(2  Vesey  &  Beames,  45—50.)  ^^^,  ^^^ 

The  renewal  of  a  college  lease  by  a  tenant  for  life,  in  her  own  name,  Grant,  M.R. 
and  at  her  expense,  has  not  the  effect  of  an  appointment  in  her  own         [  45  1 
faTouT,  under  a  general  power  of  appointment  by  deed. 

Semble :  The  same  result  would  have  followed  even  if  it  had  been 
shewn  that  the  tenant  for  life  had  executed  a  counterpart  of  the 
renewed  lease. 

Sm  WuiLUM  Lynch,  being  seised  of  real  estate,  and  possessed 
of  a  leasehold  estate,  held  under  St.  John's  College,  Cambridge, 
for  a  term  usually  renewed  at  the  end  of  seven  years,  by  his  will, 
dated  the  14th  of  October,  1788,  gave  all  his  estate  and  effects, 
both  real  and  personal,  to  trustees,  in  trust  to  permit  his  wife  to 
hold  and  enjoy  the  premises,  thereby  devised  and  bequeathed, 
and  receive  the  rents,  issues,  dividends,  and  profits,  thereof 
to  and  for  her  own  proper  use  and  benefit,  for  and  during  the 
term  of  her  natural  life,  without  impeachment  of  waste ;  and 
from  and  after  her  decease  then  in  trust  to  grant,  convey,  assign, 
and  transfer,  the  whole  and  every  part  of  the  said  premises  unto 
and  amongst  such  person  or  persons,  and  subject  to  such 
provisoes,  conditions,  and  limitations,  as  his  said  wife  should  by 
her  last  will  and  testament,  in  writing,  or  by  any  deed  or  instru- 
ment under  her  hand  and  seal,  duly  executed  and  attested,  give, 
devise,  bequeath,  limit,  direct,  or  appoint ;  and  in  default  or  for 
want  of  any  such  disposition  or  appointment,  so  to  be  made  by 
his  said  wife,  as  aforesaid,  and  as  to  all  and  singular,  or  such 
part  or  parts  of,  his  estate  and  effects  above  devised  and 
bequeathed,  whereof  no  gift,  devise,  bequest,  or  appointment, 
shall  happen  to  be  made  by  her,  as  above  mentioned,  upon  trust 
to  grant,  convey,  assign,  and  transfer,  to  his  brother.  Dr.  John 
Lynch,  his  heirs,  executors,  administrators,  and  assigns, 
respectively,  for  ever.  The  testator  appointed  his  wife  sole 
executrix. 

Lady  Lynch  by  her  will,  dated  the  31st  of  January,  1786, 
in  pursuance  of  the  power  given  her  by  the  will  of  the  late 

\  Tnre  Thurtim  (1886)  32  Ch.  D.  508,  35  L.  J.  Ch.  564,  54  L.  T.  833. 
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Bbookmak  Sir  William  Lynch,  and  of  all  other  powers  and  *authorities 
Hales.  enabling  her  thereunto,  gave,  devised,  and  limited,  to  the 
[  *^^  ]  trustees  named  in  his  will,  their  heirs  and  executors,  all  the 
estates  and  efTects,  both  real  and  personal,  of  the  late  Sir 
William  Lynch,  and  her  own,  upon  trust  to  grant,  convey, 
assign,  and  transfer,  the  same  in  manner  hereinafter  mentioned. 
Then,  having  declared  a  trust  for  the  payment  of  some  annuities, 
and  the  funeral  expenses  and  debts  of  her  late  husband  and 
herself,  to  be  raised  by  sale  or  mortgage,  she  gave,  devised,  and 
bequeathed,  all  the  rest,  residue,  and  remainder,  of  the  said  real 
estates  to  Dr.  Lynch  ;  and  also  gave  to  the  said  Dr.  Lynch 
the  furniture,  books,  and  linen  at  Groves ;  and,  specifying  some 
pictures  and  other  personal  property,  to  be  sold,  and  the  money 
to  be  applied  towards  payment  of  her  debts  and  legacies,  she 
directed  and  appointed  the  trustees  to  grant,  convey,  assign,  and 
transfer  to  Dr.  Lynch,  his  heirs  and  assigns,  the  rest,  residue, 
and  remainder,  of  her  real  estates. 

Dr.  Lynch  died  in  the  life  of  the  testatrix.  Under  a  decree, 
directing  an  inquiry,  what  renewals  of  any  leasehold  estates  bad 
been  made  since  the  death  of  the  testator  Sir  William  Lynch, 
and  to  whom,  and  what  fines  had  been  paid  upon  the  renewals, 
&c.  the  report  stated,  that  Sir  William  Lynch  at  his  death  was 
possessed  of  a  leasehold  estate,  called  Down  Court  Manor,  held 
by  lease  under  St.  John's  College,  Cambridge,  for  the  remainder 
of  a  term  of  twenty  years ;  that  it  had  been  usual  to  obtain 
renewals  of  the  leases  of  the  said  estate  from  the  College,  at  the 
end  of  every  seven  years :  that  after  the  death  of  Sir  William 
Lynch  three  renewals  were  granted  by  the  College  to  Lady 
Lynch  ;'  namely,  on  the  30th  of  May,  1786,  at  a  fine  of  306Z.  4s. 
paid  by  Lady  Lynch  out  of  her  own  money;  at  which  time 
seven  years  and  upwards  of  the  then  existing  lease  had  expired  : 
on  the  26th  of  June,  1794,  at  a  fine  of  800/.,  also  paid  by  Lady 
[  *47  ]  Lynch  out  of  *her  own  money  ;  at  which  time  eight  years  and 
upwards  of  the  existing  lease  had  expired :  and  on  the  19th  of 
December,  1801,  at  a  fine  of  650Z.,  also  paid  by  Lady  Lynch  out 
of  her  own  money ;  at  which  time  seven  years  and  upwards  of 
the  existing  lease  had  expired  ;  and  her  personal  representatives 
had  renewed  since  her  death. 
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The  report  farther  stated,  that  counterparts  of  the  leases,  Bbookman 
granted  by  the  College,  were  usually  executed  by  the  lessees ;  hales. 
but  that  such  counterparts,  as  well  as  the  old  leases  were  usually 
destroyed,  when  new  leases  were  granted ;  and  no  evidence  had 
been  produced,  whether  counterparts  of  the  leases,  granted  to 
Lady  Lynch,  were  executed  by  her :  but  she  received  the  rents 
for  her  life,  and  paid  the  College  the  rent  reserved. 

The  cause  coming  on  for  farther  directions,  a  question  was 
raised  by  the  defendants,  the  personal  representatives  of  Lady 
Lynch,  whether  the  renewals  by  her  in  her  own  name  and  at 
her  expense  operated  as  an  appointment  by  her  in  her  own 
favour  ;  preventing  the  effect  of  the  lapse  for  the  benefit  of  the 
representatives  of  Sir  William  Lynch. 

Sir  Samuel  Romilly,  and  Mr.  Shadwell,  for  the  plaintiff. 

Mr.    Harty    Serjeant    Palmer,    and    Mr.    Bell,    for    the 
defendants  : 

One  question  is,  whether  here  is  not  a  good  appointment,  and 
a  valid  disposition  in  equity  ;  under  which  the  appointees  in  the 
will  of  Lady  Lynch  are  trustees,  for  her  heir  at  law,  not  for  the 
heir  of  Sir  William  Lynch.  As  to  the  leasehold  estfites,  taking 
the  renewal  for  herself  absolutely  she  is  in  no  respect  constituted 
a  trustee  *for  the  person  in  remainder :  her  conduct  in  surren-  [  *^8  ] 
dering  and  taking  a  new  lease  in  her  own  name  affords  conclusive 
evidence  of  her  purpose  to  acquire  the  absolute  interest,  and  to 
consider  the  estate  as  her  own.  Her  will  is  a  complete  disposi- 
tion of  all  the  real  and  personal  estate  of  her  husband  ;  and  all 
the  provisions  are  consistent  with  her  object  to  extinguish  all 
claims  under  her  husband's  will,  and  that  Dr.  Lynch  should  take 
by  the  effect  of  her  bounty,  not  by  the  will  of  his  brother.  The 
principle,  upon  which  guardians,  or  trustees,  renewing,  are  held 
trustees  of  the  new  lease,  as  they  could  not  by  any  mode  make 
the  original  lease  their  own,  does  not  apply  here.  This  estate 
was  made  her  own  to  all  intents ;  and  there  is  no  equity  for  the 
representatives  of  her  husband  against  her  representative. 
Though  counterparts  of  the  leases  cannot  be  produced,  it  is  very 
improbable  that  counterparts  were  not  executed. 


n 
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Brookman 
Halef. 


[•49] 


Sir  Samuel  Romilly^  in  reply  : 

Here  is  no  appointment  certainly,  except  by  the  will.  No 
counterparts  of  the  leases  were  found ;  though  it  is  very  impro- 
bable, that  there  were  not  counterparts;  but,  admitting  the 
existence  of  such  instruments,  could  they  be  considered  as  an 
execution  of  the  power  :  a  release  or  surrender  under  seal  of  the 
estate,  that  was  the  testator's  ?  The  effect  of  the  counterpart  is 
merely  the  acceptance  of  the  new  lease,  with  the  covenants  of  the 
lessee.  No  counterparts  however  being  found,  it  is  in  vain  to 
consider  this. 

There  is  no  doubt,  that  the  testatrix  intended  to  execute  her 
power  in  favour  of  Dr.  Lynch ;  and  that  he  should  take  under 
her  will :  but  her  will  did  not  convey  the  legal  estate.  That  was 
already  vested  in  the  trustees  under  her  husband's  will :  her  power 
of  appointment  *was  over  the  equitable  interest  only :  and  the 
effect  of  the  death  of  the  appointee  in  the  life  of  the  testatrix,  the 
appointment  being  by  will,  is  a  case  of  lapse.  It  is  said,  that, 
having  renewed,  she  must  be  considered  as  absolute  owner  of  the 
interest  acquired,  free  from  any  trust :  but  a  renewed  lease  is 
subject  to  all  the  trusts,  which  affected  the  original  lease.  If  a 
tenant  for  life,  with  remainder  over,  renews  in  his  own  name,  it 
is  considered,  not  as  a  breach  of  trust,  but  as  an  act  done  in  the 
fair  and  just  use  of  the  property,  of  which  he  is  a  trustee ;  taking 
the  new  interest  just  as  he  had  the  old.  All  persons,  interested 
in  the  lease,  had  a  right,  if  it  was  about  to  expire,  to  insist  on 
her  renewing ;  and,  until  she  executed  her  power,  the  renewed 
lease  was  in  precisely  the  same  situation,  subject  to  the  existing 
trusts.     ♦     ♦     * 


Mareh  22. 


[•50  1 


The  Master  of  the  Bolls  : 

Lady  Lynch  was  tenant  for  life,  with  a  power  of  appointment 
*over  all  the  real  and  personal  estate  of  her  husband.  If  she 
had  been  tenant  for  life  only,  it  seems  not  disputed,  that  the 
renewal  of  the  College  leases  by  her  in  her  own  name  would  after 
her  death  have  enured  to  the  benefit  of  the  devisee  in  remainder. 
Unless  something  has  been  done  by  her  that  amounts  to  an 
execution  of  her  power,  I  do  not  see,  how  any  other  act  of  her's 
can  have  a  different  effect  from  what  the  same  act,  done  by  a 
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mere  tenant  for  life,  would  have  had.  It  seems  to  me  impossible  Bbookman 
to  consider  the  renewals,  supposing  counterparts  were  executed,  halbs. 
as  amounting  to  an  appointment  by  her  in  her  own  favour.  The 
lessors  demise  to  her ;  and  she  covenants  with  them :  but  I 
cannot  conceive,  how  their  grant,  or  her  covenant,  can  be  called 
an  appointment  by  her  in  favour  of  any  body.  Acts  of  owner- 
ship by  a  tenant  for  life,  with  a  power,  do  not  make  him  owner, 
unless  they  are  such  acts  as  are  prescribed  by  the  power  for 
vesting  the  property.  There  is  therefore  no  distinction  between 
the  leasehold  and  the  other  personal  estate.  So  far  as  no  trust 
is  declared,  or  the  trust  fails,  the  estate  remains  unappointed. 
That  is  the  case  with  respect  to  the  residue  both  of  the  real  and 
the  personal  estate. 


LEPAED  V.  VEENON.  isi^. 

Murch  22. 
(2  Veaey  &  Beames,  51—54.)  

A  power  of  attorney  given  by  a  debtor  to  enable  bis  creditor  to  receive    ^^^^*  Omrt, 
a  8um  of  money  due  to  the  debtor  from  a  third  person,  coupled  with  a  Orast^  M.R. 
verbal  direction  by  the  debtor  to  the  creditor,  to  apply  the  money  when         [  ^1  ] 
received  in  payment  of  lus  own  debts,  does  not  constitute  a  valid,  irre- 
vocable, equitable  assignment  of  such  debt. 

The  power  of  attorney  remains  revocable,  and  is  revoked  by  the  death 
of  the  debtor.! 

An  executor's  right  of  preference  is  not  available  against  the  dissent 
of  his  co-executors  unless  effectually  exercised  at  law 4 

William  Vernon,  the  younger,  having  in  1805  contracted  to 
erect  buildings,  &c.  for  the  Board  of  Ordnance,  and  being 
indebted  to  Goodacre  and  Buzzard,  his  bankers,  to  the  amount 
of  above  8,000i.,  on  the  15th  of  March,  1809,  executed  to  Down 
k  Co.  their  bankers  in  London,  a  power  of  attorney,  enabling 
them  to  procure  and  receive  from  the  Board  of  Ordnance  "  all 
such  sum  and  sums  of  money  as  now  are,  or  which  may  here- 
after from  time  to  time  become,  due  and  payable ''  to  him.     He 


t  It  may  be  thought  that  the 
verbal  direction  should  have  suf- 
ficdd  to  make  the  power  of  attorney 
operate  as  an  irrevocable  equitable 
as^gnment  of  the  debt,  and  that 
written  evidence  was  unneccssarv  for 


that  purpose.  See  Greenway  v.  A  tkiu- 
son,  29  W.  E.  660,  W.  N.  (1881)  p.  4. 
—0.  A.  8. 

X  On  this  point  this  case  was  referred 
to  by  Stirling,  J.,  In  re  Ingham,  *93. 
1  Ch.  So2y  360,  62  L.  J.  Ch.  10^,  104. 
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Lepabd      died  on  the  16th  of  June,  1809  ;  and  afterwards  Down  &  Co.  on 
Vernok.      ^^6  2^ih  ot  the  same  month  received  the  sum  of  2,600Z.  and 
upwards  on  his  account  from  the  Board  of  Ordnance. 

By  an  assignment,  dated  the  18th  of  December,  1809,  William 
Vernon,  the  elder,  as  one  of  the  executors  of  William  Vernon, 
the  younger,  assigned  to  Goodacre  and  Buzzard  the  money  then 
due  or  to  become  due  to  the  estate  of  the  testator  from  the 
Board  of  Ordnance,  under  the  before-mentioned  contract,  in 
payment  of  8,485Z.  12«.  Sd.  alleged  to  be  due  from  the  estate  of 
the  testator  to  Goodacre  and  Buzzard;  and  also  gave  them  a 
warrant  of  attorney  of  the  same  date,  to  confess  judgment  de 
bonis  teatatoris ;  on  which  they  entered  up  judgment. 
Two  bills  were  filed :   one  by  the  two  executors  of  Vernon 

L  *52  ]  *  junior,  who  were  not  parties  in  that  transaction,  for  an  account, 
&c. ;  and  another  by  Goodacre  and  Buzzard ;  claiming  under 
their  assignment,  warrant  of  attorney,  and  judgment,  to  receive 
from  the  Board  of  Ordnance  what  had  become  due  since  the  last 
payment ;  and  by  their  answer  to  the  other  bill  insisting,  that 
the  delivery  of  the  power  of  attorney  by  the  testator  to  Down  & 
Co.  for  the  use  of  Goodacre  and  Buzzard  was  equivalent  to  an 
assignment  of  his  interest  in  the  money ;  that  they  therefore  had 
a  power,  coupled  with  an  interest :  that  the  money  was  well  re- 
ceived by  Down  &  Co.,  and  they  had  a  right  to  apply  it  in  liqui- 
dation of  their  demand  against  the  testator's  estate.  There  was 
parol  evidence  of  declarations  by  the  testator,  that  the  power 
was  given  to  enable  the  bankers  to  apply  the  money  to  their 
debt. 

Sir  Samuel  Romilly,  Mr,  Leach,  and  Mr.  Wray,  for  the  two 
executors,  plaintiffs,  insisted,  that  the  power  of  attorney,  given 
to  Down  &  Go.  was  vacated  by  the  death  of  the  testator ;  and 
the  executors  were  entitled  to  recover  the  money,  received 
under  it. 

Mr.  Hart,  and  Mr.  Trower,  for  the  bankers,  observing,  that 
the  bill  in  the  first  cause  was  filed,  not  by  creditors,  but  by  two 
executors  and  the  residuary  legatees  against  the  other  executor 
and  creditors,  contended,  that  the  power  of  attorney  was  not 
revoked ;  that  one  executor  may  give  a  preference  to  a  particular 
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creditor ;  that  Goodacre  and  Buzzard  did  not  ask  the  assistance      Lepaed 
of  the  Court ;  and  the  judgment,  if  good  at  law,  could  not  be     veb^^cn. 
set  aside  in  equity.     The  case  of  Hurst  v.  Goddard  t  was  re- 
ferred to. 

The  Master  of  the  Bolls  : 

The  question  is,  to  which  of  these  claimants  the  money  *be-  t  *^^  ^ 
longed.  It  is  contended,  that  Goodacre  and  Buzzard  are 
entitled  to  retain  it ;  as,  though  William  Vernon  died,  before  it 
was  received,  the  power  of  attorney  was  not  revoked  by  his 
death ;  that,  being  given  to  them  to  secure  a  debt  due,  it  was 
not  a  revocable  power.  There  is  no  written  evidence  of  the 
purpose,  for  which  it  was  given.  It  is  a  mere  common  power, 
not  accompanying  any  assignment  of  the  debt,  nor  making  part 
of  any  security  given  to  the  bankers.  There  is  indeed  parol 
evidence,  that  Vernon  had  declared,  it  was  to  enable  them  to 
apply  the  money  to  the  debt,  due  to  them.  But  that  is  not 
enough  to  operate  as  an  appropriation  of  the  money,  or  to  pre- 
vent it  from  becoming  part  of  the  testator's  assets.  In  the  case 
of  Mitchell  v.  Fades  I  the  power  was  made  irrevocable :  yet  it 
was  not  allowed  to  be  effectual  against  the  general  creditors  after 
the  death  of  the  debtor. 

The  other  claim  was  under  the  assignment  by  one  of  the 
executors,  William  Vernon,  subsequent  to  the  testator's  death.  * 

It  is  said,  as  each  of  the  executors  has  the  power  to  dispose  of 
the  assets,  the  assignment  by  one  is  good.  If  he  had  parted 
with  any  portion  of  the  property  to  Goodacre  and  Buzzard,  if  by 
the  assignment  they  had  obtained  any  legal  advantage,  it  could 
not  perhaps  be  taken  from  them :  but  this  is  a  mere  assignment 
of  a  chose  in  action  by  one  of  several  executors,  of  which  no  use 
can  be  made,  unless  this  Court  shall  act  upon  it,  and  interfere 
to  give  the  particular  creditor  an  advantage  against  the  other 
executors  and  the  general  creditors.  That  the  Court  will  not  do ; 
but  will  direct  the  money  to  be  paid  to  the  other  executor  for  the 
benefit  of  the  general  creditors.  Goodacre  and  Buzzard  have  a 
judgment,  it  is  true :  but  that  does  not  make  them  the  persons 
entitled  to  receive  the  debt ;  though  it  may  give  them  a  *priority  [  *54  ] 
t  1  Ch.  Ca.  169.  J   Pre.  Ch.  125. 
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in  the  administration  of  assets.  It  is  for  the  other  creditors  to 
consider,  whether  they  should  not  make  application  to  the  court 
of  law,  in  which  the  judgment  was  entered  up.  Upon  the  case 
of  Eluell  V.  Quash  +  I  conceive,  that  judgment  will  be  found  to 
be  of  no  avail. 

The  bill  of  Goodacre  and  Buzzard  to  have  the  money  paid  to 
them  must  be  dismissed  with  costs  as  against  the  Board  of 
Ordnance,  and  without  costs  as  against  the  other  executors ;  and 
upon  the  bill  of  the  other  executors  the  money  must  be  paid  out 
of  Court  to  them. 


1767. 
July  20. 

CAllD]BK,Ii.C. 

[  1  V.  &  B. 

67,11.] 


58,  «,  J 


The  following  report  of  Phipps  v.  Kelynge  from  Beg.  Lib. 
B.  1766,  fo.  529,  is  taken  from  a  note  in  2  Yesey  &  Beames, 
pp.  57—60. 

PHIPPS  V.  ZELYNGE. 

(2  Yesey  &  Beames,  57—60  n.) 

An  indefinite  trust  of  rents  of  leasehold  estate,  to  be  accumulated  and 
laid  out  in  freehold  estates,  to  be  settled,  ceases  when  the  first  tenant  in 
tail  attains  21,  and  is  therefore  not  invalidated  by  the  rule  against 
perpetuities. 

The  Duchess  of  Bucks  and  Normanby,  being  possessed  of  a 
lease  from  the  Grown  for  the  remainder  of  a  term  of  thirty 
years  and  three  days,  and  seised  of  a  capital  messuage,  &c.  and 
also  possessed  of  personal  estate,  by  her  will,  dated  the  15th  of 
February,  1742,  bequeathed  to  William  Kelynge  and  others,  her 
executors,  all  her  leasehold  estates  in  Yorkshire,  which  she  held 
of  the  Crown,  in  trust  that  they  or  the  survivors,  &c.  should 
from  time  to  time,  during  the  term  of  years  therein,  lay  out  the 
♦clear  yearly  profits  in  the  purchase  of  lands  of  inheritance  in 
their  names ;  and  convey  and  settle  the  same  to  the  use  of  the 
plaintiff  Constantine  during  his  life,  without  impeachment  of 
waste  ;  with  remainder  to  trustees  for  preserving  contingent  re- 
mainders ;  remainder  after  the  death  of  the  plaintiff  Constantine 
to  his  first  and  other  sons  in  tail  male  [with  remainders  over]. 
And  the  testatrix  gave  to  her  said  executors  all  her  personal 
estate  whatsoever,  in  trust  in  the  first  place  to  pay  thereout 

t  1  Str.  20. 
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certain  annuities  therein  mentioned,  *  *  and  then  in  trust  Phipps 
to  lay  out  the  remainder  of  her  personal  estate  in  the  purchase  eelynob. 
of  lands  of  inheritance,  in  the  names  of  them,  their  executors, 
&c.  and  to  settle  and  convey  the  same  upon  the  same  persons 
and  their  issue,  and  for  the  same  uses  and  estates,  as  she  had 
therein  before  directed  touching  the  lands  to  be  purchased  i^ith 
the  rents  of  the  said  leasehold  estate :    *    *    * 

The  bill  prayed,  among  other  things,  an  account  of  *  *  the 
rents  of  *the  leasehold  premises,  an  execution  of  the  trusts  of  C  *2  v.  &  b. 
the  will,  and  a  receiver ;  and  by  a  decree,  made  on  the  12th  day 
of  March,  1744,  it  was  declared,  that  the  will  ought  to  be 
established,  and  the  trusts  performed,  &c.  Under  a  private  Act 
of  Parliament  the  lease  was  renewed  out  of  the  personal  estate 
of  the  Duchess ;  and  the  new  lease,  being  granted  to  the  plaintiff 
Gonstantine,  was  assigned  to  the  defendant  Eelynge  in  pursuance 
of  the  directions  of  the  Act  upon  the  trusts  in  the  will ;  and 
the  plaintiff  Constantino  John  (the  eldest  son  of  Constantino,) 
having  attained  twenty-one,  they  obtained  a  farther  renewal,  to 
commence  from  the  day  the  renewed  term  of  twenty-one 
years  would  determine,  at  the  expense  of  Constantino  the 
father. 

The  bill,  suggesting  that  the  plaintiff  Constantino  John  on  his 
attaining  the  age  of  twenty-one  years  became  entitled  to  the 
absolute  interest  and  property  in  the  said  leasehold  estate, 
devised  by  the  will  of  the  late  Duchess  in  trust,  &c.  to  be 
purchased,  as  the  first  person  entitled  to  take  the  real  estate,  as 
tenant  in  tail  male,  subject  to  and  expectant  upon  the  determina- 
tion of  the  estate  for  the  life  of  the  plaintiff  Constantino  therein, 
insisted,  that  the  plaintiffs  were  entitled  to  have  an  assignment 
of  all  the  said  leases,  &c.  as  they  should  appoint ;  and  in  case  of 
the  death  of  Constantino  before  such  assignment  that  his  son 
the  said  Constantino  John  was  entitled  to  have  such  assignment 
made  to  him  absolutely,  or  in  trust  as  he  should  appoint ;  and 
the  bill  prayed  accordingly. 

The  defendants,  the  infants,  by  their  answer  insisted,  that  the 
plaintiffs  were  not  entitled  to  such  an  assignment ;  and  that  the 
rents  and  profits  ought  to  be  laid  out  in  the  purchase  of  land 
upon  the  several  trusts,  declared  in  the  will. 

B.B. — ^voL.  xni.  c 
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60,  «.  ] 


Lord  Camden,  G.  declared,  that  the  present  lease  together 
with  the  two  renewed*  leases  of  the  premises  in  question  are  all 
affected  with  the  trust  declared  in  and  by  the  will  of  the  late 
Duchess  of  Bucks ;  and  that,  as  the  plaintiff  Constantino  John 
Phipps,  the  eldest  son  of  the  plaintiff  Constantino  Phipps,  the 
first  tenant  for  life,  has  attained  his  age  of  twenty-one  years,  the 
same  ought  to  be  assigned  by  the  defendants  the  executors  and 
trustees  (subject  to  such  mortgage  or  demise  as  shall  be  made 
thereof  by  the  said  defendants  under  the  direction  of  the  Act  of 
Parliament,)  to  the  plaintiff  Constantino  Phipps,  the  father,  for 
his  life ;  and  from  and  after  his  decease  to  the  plaintiff  Con- 
stantino John  Phipps,  his  executors,  administrators,  and  assigns ; 
for  that  the  trust  declared  by  the  will  of  the  said  Duchess  of 
Bucks  of  accumulating  the  rents  and  profits  of  the  leasehold 
premises  to  be  laid  out  in  the  purchase  of  lands  to  be  settled,  as 
therein  directed,  ceased  and  became  void  on  the  said  plaintiff 
Constantino  John  Phipps  attaining  the  age  of  twenty-one  years ; 
the  law  not  permitting  a  leasehold  interest  to  be  settled  unalien- 
ably  beyond  the  time  of  the  first  unborn  person  entitled  thereto 
his  or  her  arriving  at  the  age  of  twenty-one  years. 


1813. 

jl/ay  17, 18, 

24. 

JlolU  amrt. 
CiRANT,  M.i:. 

[54  1 
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LOED    SOUTHAMPTON    v.    MAEQUIS    OF 
HERTFOED.f 

(2  Vesey  &  Beames,  54 — 65.) 

Where  a  trust  to  accumulate  may  possibly  exceed  the  limits  defined 
by  the  rule  against  perpetuities,  such  trust  is  void  ab  initio. 

But  an  indefinite  trust  to  accumulate  income  for  the  payment  of  dehi» 
affecting  the  property  producing  such  income  may  be  determined  at  any 
time  by  payment  of  such  debts  and  such  trust  is  not  affected  by  the  rule 
against  perpetuities. 

By  indentures,  dated  the  12th  and  13th  of  July,  1790,  estates 
were  conveyed  in  strict  settlement ;  subject  to  a  term  of  1,000 
years  upon  the  following  trust : 

That  during  the  minority  or  respective  minorities  of  any  person 
or  persons  respectively,  who  for  the  time  being  should  by  virtue 
of  the  limitations  hereinbefore  ^contained  be  immediate  tenant 
t  Tetmrt  v.  Law$<m  (1874)  L.  E.  18  Eq.  490,  43  L.  J.  Ch.  673. 
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for  life,  in  tail  male,  or  in  tail,  in  possession  of  or  actually  Lobd  South- 

entitled  to    the  yearly  rents,  issues  and  profits,  the  trustees  «,. 

should  receive  and  take  the  yearly  rents,  &c.  and  pay  and  apply   ^hertford^ 

so  much  as  should  remain  after  answering  the  payments  before  or 

after  mentioned  in  or  towards  the  discharge  of  the  principal  sums, 

which  should  then  affect  the  said  estates,  so  that  they  might 

be  completely  freed  and  discharged  from  the  same ;  and  after 

payment  of  all  such  charges  and  incumbrances  should  during 

such  minority  or  respective  minorities  as  last  mentioned,  lay 

out  and  invest  the  said  yearly  rents,  &c.  in  the  purchase  of 

public  stocks  or  funds,  or  upon  government  or  real  securities  in 

England,  to  be  from  time  to  time  altered  and  varied  as  occasion 

should  require ;   and  receive  the  dividends,  interest,  &c. ;   and 

lay  out  and  invest  the  same  in  the  purchase  of  or  upon  stocks, 

funds,  or  securities,  of  the  like  nature,  to  be  also  from  time  to 

time  altered  and  varied,  so  that  the  same  might  during  such 

minority  or  respective  minorities,  as  aforesaid,  accumulate  ;  and 

to  stand  possessed  of  and  interested  in  the  sums  of  money,  stocks, 

funds,  and  securities,  to  be  purchased  with  such  yearly  rents, 

and  the  interest,  dividends,  and  annual  produce,  respectively, 

and  the  accumulations  thereof  respectively,  and  the  dividends 

and  annual  produce,  of  such  accumulations,  in  trust  for  such 

person  or  persons  respectively  as  should  immediately  upon  the 

expiration  of  such  minority  or  respective  minorities,  as  aforesaid, 

or  the  death  or  deaths  of  such  minor  or  minors,  as  aforesaid,  be 

tenant  or  tenants  in  possession,  or  entitled  to  the  rents  and 

profits,  and  be  of  the  age  of  twenty-one  years ;  and  that  in  the 

meantime  and  until  the  said  rents,  issues,  and  profits,  should 

amount  to  a  sum  competent  for  the  discharge  of  the  sums  so  to 

be  discharged,  the  trustees  might  invest  the  same  in  the  purchase 

of  stock,  &c.  and  that  in  such  case  the  dividends  and  interest  of 

such  last  mentioned  stock  should  be  ^accumulated,  and  the  same       [  *^^  ] 

and  the  accumulations  thereof  be  laid  out  and  invested,  as  last 

hereinbefore  mentioned,  till  the  same  respectively  should  be 

appUed  in  the  discharge  of  the  said  sums  of  money  so  to  be 

discharged. 

The  bill  contended,  that  the  direction  for  the  accumulation  of 
the  rents  and  profits,  during  minority,  until  there  should  be  a 

0  2 
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LoBD  South-  tenant  in  possession  of  the  age  of  twenty-one,  is  illegal  and  void ; 
r.  and  that,  therefore,  the  plaintiff,  as  tenant  in  tail,  is  entitled  to 

^TOTWBDr  *'^  *^®  estates,  and  to  all,  or  so  much  of,  the  rents  and  profits  as 
should  remain  after  discharging  the  incumbrances. 

Sir  Samuel  Romilly,  Mr.  Bell,   and  Mr.  Heald,  for  the 
plaintiff : 
*     *     This  trust  for  accumulation,  not  being  within  the  Act 
of  Parliament,!  made  in  consequence  of  the  case  on  Mr.  Thellus- 
son*s  will,  I  must  fall. 

[  57  ]  [Mr.  Hart,  and  Mr.  Roupell,  Sir  Arthur  Piggott,  Mr.  Leach, 

Mr.  Martin,  Mr.  WethereU  and  Mr.  Phillimore,  for  the  different 
defendants  claiming  in  remainder.  Mr.  Richards  and  Mr. 
Pei'kins  for  the  trustees,  cited  Phipps  v.  Kelynge  (see  preceding 
case) .] 

Sir  Samuel  RomiUy  in  reply     »     »     » 

Map2i.      The  Master  of  the  Rolls: 

C  ^'^  ]  I  have  examined  the  case  of  Phipps  v.  Kelynge ;  and  find  it 

is  in  substance  as  stated  in  the  note  in  Feame's  Executory 
Devises ;  but,  when  the  circumstances  are  attended  to,  I  do  not 
think,  it  will  be  found  to  be  an  authority  for  the  proposition, 
that  a  trust  for  accumulation,  exceeding  the  allowed  limits,  is 
void  only  for  the  excess.  Lord  Alvanlet  in  the  Thellusson  case 
says  that  Phipps  v.  Kelynge  is  not  properly  a  case  of  accumula- 
tion ;  as  Phipps  had  a  right  to  call  from  time  to  time  to  have  the 
rents  and  profits  laid  out  in  lands  to  be  settled.  That  certainly 
was  so ;  and  there  was  a  direction,  that,  until  proper  purchases 
could  be  found,  the  money  should  be  laid  out  in  Government  or 
real  securities,  and  the  interest  paid  to  the  persons,  who  would 
have  been  entitled  to  the  rents  and  profits.  There  was  therefore 
no  period,  during  which  the  rents  and  profits  of  the  leasehold 
estate  would  have  been  wholly  withdrawn  from  enjoyment. 
Still  to  a  certain  degree  there  was  a  trust  for  accumulation ;  as 

t  Stat.  39  &  40  Geo.  III.  c.  98.  104  (11  Yes.  112). 

X  TMluMon  V.  Woodford,  8  B.  E. 
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the  rents  and  profits  themselves  are  not  to  he  enjoyed,  but  only  Lord  Sonrn- 

AMPTON 

the    prodace    thereof,   when    invested    in    land  or    securities.  «. 

Whether  that  was  a  trust  wholly  void,  or  good  in  part  and  bad  in  h^tpord.' 
part,  Lord  Camden  under  the  circumstances  of  the  case  had  no 
occasion  to  consider ;  as  the  eldest  son,  the  first  tenant  in  tail, 
had  attained  twenty-one,  before  the  suit  was  instituted.  He  *did  [  *C3  ] 
not  quarrel  with  the  past  application  of  the  rents :  nor  was  it  his 
interest  to  do  so ;  as  his  father,  the  tenant  for  life,  was  living. 
All  he  contended  against  his  brothers,  entitled  to  estates  tail  in 
remainder,  was,  that  this  sort  of  accumulation  should  go  no 
farther ;  the  leasehold  estates  having  vested  absolutely  in  him, 
as  tenant  in  tail  of  the  freehold,  subject  to  his  father's  life 
estate.  If  that  was  true,  as  it  was  held  to  be,  it  was  immaterial, 
whether  the  trust  was  retrospectively  good,  or  not ;  and  there- 
fore it  would  be  too  much  to  construe  the  declaration,  that  the 
trust  ceased  and  became  void  upon  his  attaining  the  age  of 
twenty-one,  into  a  positive  decision,  that,  until  he  attained  that 
age,  it  was  valid  and  effectual ;  that  being  a  point,  on  which  no 
decision  was  sought  by  any  of  the  parties  in  the  cause. 

As  Lord  Camden  decided,  that  the  first  tenant  in  tail  became 
absolutely  entitled  to  the  leasehold  estate,  I  do  not  gee  distinctly, 
how  it  could  be  held,  that  it  vested  in  him  only  at  the  age  of 
twenty-one.  The  decision  upon  the  first  point  implied,  that  the 
leasehold  estate  was  to  be  considered  as  subject  to  the  same 
limitation  as  the  freehold,  notwithstanding  the  attempt  to  con- 
fine the  successive  takers  to  the  enjoyment  of  less  than  the  entire 
rents  and  profits  of  the  leasehold.  If  so,  the  general  rule  is, 
that  the  leasehold  estate  vests  absolutely  upon  the  birth  of  the 
first  tenant  in  tail  of  the  freehold.  The  question  then  would 
have  been,  whether  the  direction  for  a  modified  accumulation 
was  to  be  taken  as  a  declaration  of  intention,  that  the  two  estates 
should  go  together,  subject  to  such  modified  accumulation,  as 
long  as  the  rules  of  law  and  equity  would  permit ;  and  whether 
a  court  of  equity  would  in  consequence  of  such  intention  suspend 
the  vesting  as  long  as  the  testatrix  herself  might  by  a  specific 
provision  have  suspended  it. 

Iq  the   case  of  Ware  v.  Polhill,\  where  the  rents  and  profits       [  64 1 
t  8  E.  E.  144  (11  Ves.  257). 
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LoBD  South-  of  leasehold  estate  were  to  go  to  the  persons,  entitled  to  the 

▲HPTON  ° 

r.  rents  of  the  freehold  and  copyhold  estates,  but  with  a  power  to 

Hebtfobd.^  ^^^  trustees  at  any  time  with  consent  of  the  persons  so  entitled, 
or,  if  minors,  at  their  own  discretion,  to  sell,  and  invest  the  pro- 
dace  in  real  estate  to  the  same  uses.  The  Lord  Chancellor 
held,  that,  notwithstanding  the  power,  the  leasehold  estate 
vested  absolutely  in  the  first  tenant  in  tail  from  the  time  of  his 
birth. 

The  present  case  however  is  different  from  either  of  those. 
This  is  an  attempt  wholly  to  sever  the  surplus  rents  and  profits 
from  the  legal  ownership  of  the  estate  for  a  time,  that  may 
extend  much  beyond  the  period,  allowed  for  executory  devises  or 
trusts  of  accumulation ;  and  to  give  them  to  a  person,  who  may 
not  come  into  existence  until  after  that  period.  I  do  not  see, 
how  any  part  of  such  a  trust  can  be  executed.  In  Ware  v. 
Polhill  the  Lord  Chancellor  held  the  power  of  sale  to  be  void 
upon  the  ground,  that  it  might  travel  through  minorities  for  two 
centuries  ;  and  adds,t  ''  If  it  is  bad  to  the  extent,  in  which  it  is 
given,  you  cannot  model  it  to  make  it  good."  In  Lade  v.  Holfordl 
the  Court  did  not  attempt  to  model  the  trust,  and  make  it  good 
in  the  extent,  to  which  it  might  have  been  well  carried  on  in  its 
creation.  As  to  the  possibility,  that  Lord  Southampton  may 
attain  the  age  of  twenty-one,  that  never  has  been  held  to  be  an 
answer  to  the  objection,  that  the  trust,  as  originally  created,  is 
too  remote.  Supposing  this  accumulation  allowed  to  go  on,  and 
he  dies  under  twenty-one,  what  is  to  become  of  the  accumu- 
lated fund?  The  deed  says,  it  shall  go  to  the  first  person 
entitled  to  the  estate,  who  shall  attain  twenty-one  :  though  there 
[  *65  ]  should  be  no  *such  person  for  a  century  to  come.  As  it  is  im- 
possible so  to  dispose  of  it,  I  should  thus  deprive  Lord  South- 
ampton of  the  rents  and  profits  during  the  years  he  had  lived 
upon  the  speculation,  that  he  might  live  to  take  the  accumulated 
fund. 

My  opinion  is,  that  this  trust  is  altogether  void  ;  except  so  far 
as  it  is  a  trust  for  the  payment  of  debts. 

t  8  R.  B.  169  (11  VeP.  283),  but  see  8  E.  E.  144,  n, 
X  8  Burr.  1416,  Amb.  476. 
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The  words  " rents  and  profits"  are  not  confined  to  "  annual  profits '*       Plumkc, 
when  there  is  a  direction  that  they  are  to  be  resorted  to  for  raising  a  .       ^••^'• 
gross  sum  whether  for  payment  of  fines  on  renewal  of  leaseholds,  or  for         [  63  ] 
portions,  nor  is  this  extended  meaning  controlled  by  an  apparent  general 
intention  to  preserve  the  estate  entire. 

The  contribution  of  a  tenant  for  life  to  the  fine  on  renewal  is  in 
proportion  to  his  enjoyment ;  not,  as  formerly,  one-third;  nor,  as  upon 
a  mortgage,  confined  to  keeping  down  the  interest. 

Ann   AiiLAN  by  her  will,  dated  the  8th   of  January,  1788, 

devised  a  manor,  &c.  and  several  messuages,  &c.  part  of  the 

lordship  or  town  of  Dalton-upon-Tees,  held  by  one  lease  for 

three  lives  in  trust  for  the  testatrix,  her  heirs  and  assigns,  jointly 

with  other  lands,  belonging  to  another  person,  comprised  in  the 

same  lease,  from  the  Dean  and  Chapter  of  York,  and  all  her 

renewable  and  other  estate  and  interest  therein,  and  also  two 

closes,  &c.  at  Hill-house  farm,  in  the  parish  of  Darlington,  held 

by  lease  for  three  lives  from  and  under  the  Bishop  of  Durham, 

and  all  her  renewable  and  other  estate  and  interest  therein,  and 

all  other  her  real  estates,  &c.  unto  and  to  the  use  of  James  Allan, 

for  life,  without  impeachment  of  waste;  remainder  to  George 

Allan  (the  elder)  with  remainder  to  trustees,  their  heirs  and 

assigns  for  ever,  to  the  use  of  them  and  their  heirs,  upon  *the       [  •on  ; 

following  trusts :  for  George  Allan,  the  younger,  and  his  assigns, 

for  life,  without  impeachment  of  waste  ;  remainder  to  the  use  of 

the  trustees  and  their  heirs  during  his  life  in  trust  to  support  the 

contingent  remainders  after  limited ;  remainder  in  trust  for  the 

first,   second,  and  other  sons  of  the  said  George  Allan,  the 

younger,  in  tail  male;   with  divers  remainders  over;   and  the 

ultimate  remainder  in  trust  for  James  Allan,  his  heirs  and 

assigns.    The  will  then  proceeded  thus : 

"  And  my  will  is  and  I  do  hereby  desire  direct  and  appoint 
that  the  respective  leases  from  and  under  the  Dean  and  Chapter 
of  York  and  the  Lord  Bishop  of  Durham  which  I  now  have  or 
are  in  trust  for  me  my  heirs  and  assigns  at  the  time  of  my 
decease  of  and  in  the  said  leasehold  premises  at  Dalton-upon- 

t  Mdeal/e  v.  Hutchinson  (1875)  1  Ch.  D.  691,  45  L.  J.  Ch.  210 ;  Baldocky. 
Green  (1888)  40  Ch.  D.  610,  58  L.  J.  Ch.  157,  60  L.  T.  225. 
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allan  Tees  and  Darlington  respectively  shall  and  may  from  time  to 
Backhouse.  ^^^^  when  and  so  often  as  occasion  shall  require  be  renewed  and 
filled  up  when  the  persons  on  whose  lives  the  present  or  any 
future  lease  or  leases  thereof  may  be  held  do  or  may  depart  this 
life  ;  and  the  Eeveral  and  respective  fines  fees  and  expenses  inci- 
dent to  or  attending  every  such  renewal  shall  be  raised  and  paid 
out  of  the  rents  and  profits  of  the  same  respective  leasehold  pre- 
mises or  by  and  out  of  the  rents  and  profits  of  any  other  part  of 
my  said  freehold  messuages  lands  or  tenements  in  the  name  or 
names  of  my  said  trustees  Leonard  Robinson  and  James  Back- 
house or  the  survivor  of  them  or  his  legal  representatives ;  and 
I  do  declare  that  all  new  and  other  lease  or  leases  at  any  time  or 
times  hereafter  to  be  had  or  obtained  of  the  same  leasehold 
premises  respectively  shall  at  all  times  during  the  continuance 
thereof  respectively  remain  continue  and  be  upon  the  same  and 
the  like  trusts  for  such  person  and  persons  and  for  such  estates, 
[  *C7  ]  &c.  as  are  hereinbefore  expressed,  &c.  ^concerning  my  said 
hereinbefore  devised  freehold  manors  freehold  and  copyhold 
messuages  tenements  lands  and  hereditaments  or  as  near  thereto 
as  may  be  and  the  nature  of  the  same  respective  leasehold 
estates  will  admit  of  to  the  end  that  the  same  respective  lease- 
hold estates  and  premises  may  be  held  and  enjoyed  or  go  along 
with  my  said  freehold  manors  freehold  and  copyhold  estates  and 
premises  so  long  as  may  be  and  the  laws  will  permit." 

Provisoes  were  added,  enabling  the  tenants  for  life  to  grant 
leases ;  and  authorizing  George  Allan,  the  younger,  on  coming 
into  possession  to  limit  a  jointure  of  2002.  a-year  out  of  ''  the 
said  manors  messuages  lands  tenements  hereditaments  and 
premises  devised  as  aforesaid." 

The  testatrix  died  in  October,  1785.  James  Allan  entered  ;  and 
died  in  January,  1790  ;  when  George  Allan,  the  elder,  entered ; 
and  continued  in  possession  until  his  death  in  May  1808 ;  when 
George  Allan,  the  younger,  entered,  as  next  in  remainder. 

In  January,  1804,  one  of  the  lives,  for  which  the  estate  at 
Dalton  was  held,  dropt ;  and  in  1808  another.  Upon  the  fall  of 
the  second  life  George  Allan,  the  tenant  for  life,  appHed  to  the 
trustee  to  raise  a  competent  sum  by  mortgage  for  renewing  the 
lease ;  who  refused  ;  insisting,  that  by  the  terms  of  the  will  the 
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tenant  for  life  was  bound  at  his  own  expense  to  renew.     The       Allan 

tenant  for  life  upon  that  refusal  renewed  the  lease  at  the  sum  of  backhouse. 

6,650/. ;  and,  not  having  any  issue,  filed  the  bill  against  the 

trustee  and  Eobert  Allan,  the  first  existing  remainder-man  in 

tail ;  praying  a  declaration,  that  the  fines  and  fees  of  renewal 

ought  to  be  raised  by  sale  or  mortgage  of  a  competent  part  of  the 

devised  estates,  *and  that  the  plaintiff,  having  advanced  the  sum       [  *68  ] 

of  6,650{.  for  such  renewal,  ought  to  be  an  incumbrancer  thereon 

for  the  same  or  some  part  thereof ;  and  that  a  mortgage  might 

be  accordingly  executed. 

Sir  Samuel  RomiUy,  and  Mr.  Ronpell,  for  the  plaintiff : 

*  *  The  settled  doctrine  of  equity  is,  that  a  sum  of  money, 
directed  to  be  raised  out  of  the  rents  and  profits,  without  any 
particular  indication  of  annual  profits,  must  be  raised  by  sale  or 
mortgage :  a  doctrine,  that  Lord  Habdwicke  expressly  recognises 
in  Green  v.  Belcher  t  observing  also  upon  the  effect  of  a  certain, 
determinate,  time  for  raising  the  money,  as  affording  an  addi- 
tional argument,  that  it  was  not  intended  to  be  raised  out  of  the 
annual  profits.     *     * 

In  this  will  nothing  can  be  found,  indicating,  that  the  testatrix  [  69  ] 
meant  annual  profits  ;  a  construction  inconsistent  with  the  whole 
context,  and  the  obvious  intention.  As  the  rents  and  profits  of 
many  years  would  be  requisite  to  discharge  the  fine,  the  testatrix 
could  not  mean,  that  the  tenant  for  life  should  advance  it ;  taking 
his  chance  of  being  reimbursed,  if  he  should  live  several  years. 
[Upon  this  point  they  cited  several  other  cases  which  are  referred 
to  in  the  judgment.] 

The  di£&culty  as  to  the  proportion  of  the  contribution,  is 
determined  by  the  case  of  White  v.  White.l 

Mr.  Leach,  and  Mr.  Wray,  for  the  remainder-man  in  tail : 

Mr.  Raithby,  for  the  trustee. 

This  is  a  mere  question  of  intention.     ♦     ♦     *  j-  -q  j 

Where  the  "  rents  and  profits  *'  have  been  held  to  mean  the 

estate  itself,  the  Court   has  been   forced   to  that  construction 

t  1  Atk.  505.  5  Yee.  554  ;  9  Yes.  554). 

t  4  R.  B.  161,  174,  175  (4  Vee.  24 ; 
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Allan  by  particular  circumstances,  and  to  effectuate  the  general  inten- 
Backuouse.  ^^o^-  Where  a  portion  has  been  given  out  of  rents  and  profits, 
the  object  frequently  could  not  be  effected  at  the  particular  time, 
when  it  was  required,  by  the  gradual  application  of  annual  rents. 
So,  the  payment  of  debts  requires  a  larger  construction  of  the 
words  "rents  and  profits;"  giving  the  means  of  immediate 
payment  by  mortgage  or  sale 

In  the  note  t  to  Trafford  v.  Ashton  Mr.  Cox  observes,  that  the 
natural  meaning  of  the  word  **  profits  "  is  ''  annual  profits ;  " 
and  that  the  cases  extending  it  farther,  are  exceptions  out  of  the 
general  rule.  In  Ivy  v.  Gilbert  I  the  Lord  Chancellor,  not 
stating  a  doctrine  applicable  merely  to  that  case,  but  laying  down 
the  general  rule,  says,  **  that  the  natural  and  primary  interpreta- 

[  **1  ]  tion  of  these  words,  out  of  the  rents,  issues,  and  profits,  is  *oat 
of  the  rents,  issues,  and  profits,  as  they  arise,  and  not  by 
anticipation."  The  other  cases  emphatically  mark  the  same 
distinction;  that  ''rents  and  profits"  generally  mean  annual 
rents  and  profits;  and,  where  differently  construed,  form  an 
exception.  The  only  case,  resembling  this,  is  Stone  v.  Theedy% 
where  there  was  something  indicating  an  intention  to  impose  a 
burthen  on  each  tenant  for  life ;  but  the  evidence  of  that 
intention  is  much  below  the  positive  declaration  of  this  testatrix, 
that  the  fines  shall  be  paid  out  of  the  rents  and  profits.  The 
supposed  instance  of  the  life  dropping,  before  any  rents  could  be 
received  by  the  tenant  for  life,  is  an  extreme  case,  probably  never 
in  the  contemplation  of  the  testatrix ;  and  cannot  therefore  be 
coupled  with  her  intention.  The  rents  and  profits  of  all  her 
estates,  not  confined  to  her  leasehold  property,  are  destined  to 
this  purpose ;  at  least  S,OOOZ.  a-year ;  fully  adequate  in  a  very 
short  period  to  furnish  the  fine  for  renewal  of  a  single 
life.    ♦    *    * 

Sir  Samuel  Eomilly,  in  reply  : 

[  •73  ]  *    *     The  words  of  this  will  shew  strongly,  that  the  ^testatrix 

did  not  [mean  annual  rents  and  profits.     She  does  not  say,  by 
whom  the  renewals  are  to  be  made.    The  expression  ''  In  the 

tip.  Wms.  419,  note  1.  S.  C. 

X  Prec.  Ch.  584 ;  2  P.  Wmp.  13,  5  2  Br.  C.  C.  243. 
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name  or  names  of  my  said  trustees  "  is  applied  to  raising  the       Allak 
fines,  and  the  word  ''raised  "  is  inconsistent  with  the  notion  of  a   backhouse. 
fund  ah-eady  existing.     In  Stone  v.  Th^ed  the  testator  speaking 
of  the   ''surplus"  rents  and  profits,   must  be  considered,  as 
meaning  annual  rents  and  profits. 

The  Yicb-Chamcellob  :  jvne  21, 

This  is  a  case,  in  which  the  testatrix  imperatively  directs 
renewal ;  not  leaving  to  the  option  of  the  tenants  for  life,  or  the 
trustees,  to  renew,  or  not.  It  is  not  therefore  necessary  to 
consider  cases,  where  there  was  no  direction  to  renew,  or  where 
no  fund  for  renewal  was  provided ;  as  there  is  by  this  will :  the 
question  being,  what  is  that  fund :  on  the  one  side  it  is  said  to 
be  annual  rents  and  profits :  on  the  other,  rents  and  profits, 
generally ;  which  have  been  construed  as  importing  a  power  to 
raise  by  sale  or  mortgage.  The  provision  for  renewal  in  this  will 
is  not  contained  in  any  of  the  successive  limitations  for  life,  by  a 
direction,  as  the  several  devisees  take  in  succession,  to  renew,  and 
pay  the  fine ;  but  is  created  by  a  distinct,  substantive,  clause, 
providing  generally  for  renewals  in  all  future  time  ;  the  testatrix 
expressing  her  anxious  desire  to  preserve  her  leasehold  property, 
to  go  as  far  as  can  be  by  law  with  her  other  estates,  freehold  and 
copyhold,  entire,  to  the  persons  pointed  out  by  the  will;  directing 
a  succession  of  limitations  in  strict  settlement;  and  looking 
forward  to  frequent  renewals  by  the  dropping  of  lives  from  time 
to  time ;  and  directing  the  fines,  fees,  and  expenses,  incident 
thereto  to  be  raised  and  paid  out  of  the  rents  and  ^profits  of  the  [  *^^  1 
leasehold,  or  any  other  part  of  the  estates. 

In  construing  the  words  "rents  and  profits'*  in  a  will  upon 
such  a  subject  to  amount  to  a  power  to  raise  a  gross  sum  of 
money,  the  occasion,  on  which  the  necessity  of  providing  that 
sum  would  arise,  must  be  observed.  The  time  cannot  be  known 
with  certainty  ;  depending  on  a  contingency.  Neither  can  the 
exact  amount  be  specified :  that  also  depending  on  contingencies ; 
the  value  of  the  estate ;  the  contract  with  the  lessor ;  the  event, 
whether  one  life  has  dropped ;  or  more,  as  in  this  instance. 
This  however  is  clear ;  that,  whenever  the  occasion  for  renewal 
arises,  and  a  given  sum  can  be  agreed  upon  for  it,  it  is  absolutely 
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Allan  necessary,  that  it  should  be  paid  immediately ;  as  those,  who  are 
Bagkhoubb.  ^0  grant  the  renewal  apon  that  payment,  cannot  be  expected  to 
wait  for  a  gradual  payment  out  of  the  annual  rents  and  profits, 
as  they  arise ;  but  are  to  receive  a  gross  sum,  to  be  paid  imme- 
diately :  that  necessarily  arising  from  the  intention  to  preserve 
the  whole  property  entire;  which  would  be  endangered  by 
suffering  another  life  to  drop. 

It  was  fairly  argued,  that,  though  the  natural  interpretation  of 
these  words  is  annual  rents  and  profits,  and  such  a  direction  to 
raise  money  by  rents  and  profits  seems  to  be  put  in  contra- 
distinction to  sale  or  mortgage,  the  word  "  profits  "  ex  vi  termini 
includes  the  whole  interest ;  as  a  devise  of  the  profits  would  pass 
the  land  itself.  A  direction  of  this  sort,  however,  to  raise  money 
out  of  the  rents  and  profits,  is  not  exactly  the  same  as  a  devise  of 
the  estate  under  that  description  by  giving  the  profits.  The 
construction  cannot  depend  on  the  effect  of  the  word  ''profits" 
per  se :  which  would  include  all  the  land  produces :  but  that  word 
"  profits"  is  to  be  taken,  as  it  stands  here,  coupled  with  rents. 

[  75  j  Whatever  might  have  been  the  interpretation  of  these  words, 

had  the  case  been  new,  whatever  doubt  might  have  arisen  upon 
them,  as  denoting  annual,  or  permanent,  profits,  it  is  now  too 
late  to  speculate ;  this  Court  having  by  a  technical,  artificial,  but 
liberal,  construction,  in  a  series  of  authorities,  admitting  it  not 
to  be  the  natural  meaning,  extended  those  words,  when  applied 
to  the  object  of  raising  a  gross  sum  at  a  fixed  time,  when  it  must 
be  raised,  and  paid,  without  delay,  to  a  power  to  raise  by  sale  or 
mortgage ;  unless  restrained  by  other  words. 

This  interpretation  is  established  by  a  long  train  of  decisions. 
In  Trafford  v.  Ashton^  the  object  was  to  raise  portions ;  between 
which  and  a  fine  for  renewal  it  is  difficult  to  raise  a  distinction ; 
that  the  former  creates  a  necessity  for  immediate  payment ;  but 
the  other  may  wait  for  gradual  payment  out  of  the  annual  rents 
and  profits.  It  may  be  farther  observed,  that  the  words  in 
Trafford  v.  Ashton  "  as  soon  as  conveniently  can  be "  might 
admit  an  argument  for  the  gradual  payment. 

That  case  refers  to  antecedent  cases ;  one  of  which,  Lingon  v. 
Foley ^l  was  a  devise  in  trust  to  raise  debts  and  legacies  out  of  the 
tip.  WmB.  415.  J  2  Ch.  Ca.  205. 
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rents  and  profits;  and  npon  these  authorities  the  decree  was       Allan 
made  for  raising  the  money  by  sale  or  mortgage;  and  this  is  daok house. 
represented  to  be  the  constant  construction  of  these  words  in  the 
like  cases. 

In  the  case  of  Ivy  v.  Gilbert, \  most  fully  reported  in  Precedents 
in  Chancery,  this  liberal  construction,  contrary  to  the  natural 
meaning  of  the  words,  is  stated  to  have  become  a  kind  of  general 
rule,  as  applied  to  the  *payment  of  a  certain  sum  of  money  at  a  C  *^^  1 
fixed  time ;  not  so  much  upon  the  meaning  of  the  parties  as 
from  the  necessity  of  effectuating  the  purpose  by  some  means 
more  prompt  than  the  gradual  accumulation  of  annual  rents. 

Evelyn  V.  EvelynX  and  Mills  v.  Banks^  contain  the  same 
doctrine.  In  the  former  the  Master  of  the  Eolls  relies  upon 
the  circumstances,  that  no  time  was  fixed,  the  possibility  of  pay- 
ing by  the  gradual  receipt  of  rents,  and  the  general  intention  to 
preserve  the  estate  undiminished  in  the  male  line  ;  a  circumstance 
very  properly  relied  on  here.  Green  v.  BelcherW  has  application, 
not  in  the  circumstances,  but  the  doctrine  of  Lord  Hardwicee, 
as  to  the  construction  of  these  words  in  this  Court ;  that,  unless 
there  are  words  restraining  them  to  the  receipt  of  rents  and 
profits,  as  they  accrue,  the  Court,  in  order  to  obtain  the  end, 
which  the  party  intended,  has  by  a  liberal  construction  of  the 
words  taken  them  to  amount  to  a  direction  to  sell ;  and,  as  a 
de^-ise  of  the  rents  and  profits  will  at  law  pass  the  lands,  the 
raising  by  rents  and  profits  is  the  same  as  raising  by  sale. 

In  Baines  v.  Dixon%  Lord  Hardwickb  goes  one  step  farther  ; 
intimating,  that  the  Court  had  been  gradually  extending  the 
rule ;  until  this  construction  was  put  upon  the  words  "  rents  and 
profits  "  alone. 

In  the  case  of  Lady  Shrewsbury  v.  Lord  Shreivsbury,^^  Lord 
Thurlow  says,  ''  If  a  term  was  created  to  raise  by  rents  and 
profits,  I  should  say  it  might  be  done  by  *  sale  or  mortgage."  ^  *^^  ^ 

The  case  of  Stone  v.  Theedl  I  proceeds,  not  upon  any  intention 
of  the  Court  to  controvert  the  antecedent  authorities,  but  upon 

t  2  P.  Wms.  13 ;  Pr.  Ch.  583 ;  2  f  1  Ves.  sen.  42. 

Br.  P.  C.  468.  tt  2  E.  B.  at  p.  106  (1  Ves.  J.  at 

t  2  P.  Wms.  659.  p.  234). 

i  3  P.  Wms.  1.  tl  2  Br.  C.  C.  243. 

II  1  Atk.  505. 


30  1813.    CH.    2  VESEY  &  BEAME8,  77—78.        [r.b. 


allak  the  particular  circumstances ;  a  trust  created  for  paying  out  of 
Backhouse,  the  rents  and  profits  annuities,  evidently  intended  to  be  paid  by 
the  trustees  out  of  the  annual  rents  and  profits ;  and  the  surplus, 
there  also  evidently  meaning  the  surplus  of  annual  profits,  to  be 
applied  to  constitute  a  fund  for  a  limited,  annual,  purpose, 
subject  to  which  it  was  to  accumulate ;  no  fund  being  created 
specifically  for  paying  the  fine  of  renewal,  but  merely  a  general 
direction  to  renew ;  and  the  trustees  therefore  having  in  their 
hands  a  fund,  which  they  might  apply  without  a  specific  direc- 
tion. Under  these  circumstances  it  was  held,  that  they  might 
apply  that  fund  to  that  purpose :  but  there  is  no  appearance  of 
any  intention  to  controvert  those  authorities,  which  have  estab- 
lished this  rule,  now  become  a  technical  rule  of  construction,  not 
.permitting  the  Court  to  exercise  any  judgment. 

Applying  that  rule  to  this  will,  here  is  nothing  to  confine  the 
construction,  and  to  give  to  these  words  the  abridged  sense  of 
annual  rents  and  profits,  except  what  has  been  fairly  urged  from 
the  words  in  the  subsequent  clause,  expressing  the  purpose  to 
preserve  the  estate  entire ;  which  would  be  in  some  degree  in- 
fringed by  the  consequences  of  the  enlarged  construction.  That 
argument  deserves  some  attention :  but,  if  two  objects  appear, 
one  to  preserve  the  estate  entire,  the  other  to  obtain  that  end  by 
a  sacrifice  of  part  of  the  estate  to  procure  the  means  of  renewal, 
the  Court  must,  as  far  as  can  be,  effect  both  these  objects; 
preserving  so  much  as  can  be  preserved,  if  that  can  be  done  only 
by  a  sacrifice  of  part ;  and  the  direction  to  preserve  the  whole 
t  •^S  J  must  be  understood  consistently  *with  the  previous  direction  to 
renew ;  as  if  an  express  power  of  sale  had  been  given,  a  subse- 
quent direction  to  settle  the  estate  must  be  construed  with 
reference  to  that  preceding  power. 

It  is  said,  the  direction,  that  this  shall  be  in  the  names  of  the 
trustees,  means,  that  the  new  leases  are  to  be  in  their  names. 
That  might  be  the  intention  ;  though  it  is  inverting  the  words  ; 
which  are  to  raise  the  fines  in  their  names  ;  and  the  next  clause 
supersedes  the  necessity  of  that ;  declaring,  that  the  new  leases 
shall  be  upon  the  like  trusts,  &c.  before  declared. 

Then,  the  occasion  for  renewal  having  arisen,  the  payment  to 
be  made  immediately  to  those,  who  are  not  bound  to  wait,  this 
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falls  within  the  principle ;  a  gross  sum,  to  be  raised  and  paid,  Allan 
whenever  the  occasion  may  arise.  It  was  properly  urged,  that  backhouse 
recourse  is  not  to  be  had  to  sale  or  mortgage,  unless  there  is  a 
necessity  for  it ;  and  it  does  not  appear,  that  the  fine  may  not 
be  paid  out  of  the  annual  rents.  The  case  is  possible,  that  the 
fine  might  be  so  small  as  to  enable  the  trustees  so  to  provide  for 
it:  but  the  necessity  might  arise,  before  any  rents  were  re- 
ceived ;  and  may  occur  again,  before  enough  has  come  in  to 
answer  it.  In  this  instance  the  rents  are  3,000Z.  per  annum ; 
and  the  fine  6,6502.  I  am  not  aware,  that  an  account  has  been 
directed  of  the  past  rents,  to  determine  the  proportion  of 
contribution  among  the  several  tenants  for  life. 

It  is  said,  the  tenant  for  life  is  in  this  instance  guilty  of 
negligence  by  waiting  four  years,  until  another  life  dropped; 
making  a  much  larger  sum  necessary.  That  must  proceed  upon 
the  supposition,  that  it  was  his  exclusive  duty  immediately  to 
provide  for  renewal :  but,  if  the  will  provides  a  fund  to  be  applied 
by  the  trustees  *for  renewal,  it  was  not  his  exclusive  duty.  [  *79  ] 
Difficulties  also  are  suggested  from  the  union  of  another  estate 
with  this  ;  which  created  some  delay  as  to  apportioning  the  fine. 
Whether  the  sum  of  6,650Z.  is  the  proper  fine,  may  be  the  subject 
of  inquiry ;  and  if  it  is  so,  upon  these  authorities  the  proper 
direction  will  be  to  raise  that  sum  by  sale  or  mortgage. 

Another  question  is,  in  what  proportion  the  tenant  for  life  is 
to  contribute ;  whether  it  is  sufficient,  that  he  keeps  down  the 
interest,  or  he  must  pay  a  proportion  of  the  capital ;  and  by 
analogy  to  the  case  of  JVhite  v.  White\  the  Court  may  make  him 
contribute,  not,  as  formerly,  one-third,  or  the  interest  only,  but 
with  reference  to  the  benefit  he  derives.  Thet-e  must  therefore 
be  an  inquiry,  what  proportion  of  the  capital,  as  well  as  the 
interest,  with  reference  to  the  benefit  derived  by  the  tenant  for 
life,  is  to  be  paid  by  him. 

t  4  R.  R.  175  (9  Ves.  554). 
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1813.  KENSINGTON,  Ex  parte. 

ApnTlO.  ^2  Yesey  &  Beamea,  79-85.) 

Eldon,  L.C.  Equitable  mortgage  by  deposit  of  deeds  extended  beyond  tbe  original 

[  79  ]  purpose,  to  advances  after  an  alteration  of  tbe  firm,  by  implication  or 

parol. 

Duncan  Hunteb  on  the  19th  of  March,  1805,  deposited  with 
the  petitioners,  his  bankers,  several  deeds;  and  signed  the  fol- 
lowing memorandum,  addressed  to  Messrs.  Moffatt,  Kensington, 
[  *^o  ]  and  Styan,  bankers,  *London.  "  London,  19th  March,  1805. 
Gentlemen,  Herewith  I  beg  leave  to  deposit  in  your  house  the 
deeds  and  policy  of  assurance  upon  the  following  leasehold 
property ;  "  (describing  it)  "  to  remain  with  you  as  a  collateral 
security  for  the  balance  of  any  sum  or  sums  of  money  which  you 
may  at  any  time  advance  for  my  account,  and  which  I  hereby 
oblige  myself  heirs  or  executors  to  assign  in  a  legal  manner 
whenever  required  so  to  do." 

On  the  25th  of  September,  1805,  Hunter  executed  a  bond  to  the 
same  persons  in  the  penalty  of  40,000Z.,  with  condition  for  pay- 
ment to  them,  and  in  case  of  any  alteration  taking  place  in  their 
firm,  then  to  the  persons  composing  a  new  firm,  if  comprising 
two  of  the  original  members,  of  all  sums  thereafter  in  any 
manner  lent  unto  or  advanced  on  account  of  said  Duncan 
Hunter  by  the  petitioners. 

In  December  following  Moffatt  retired  from  the  partnership- 
On  the  6th  of  August,  1807,  Hunter,  requiring  additional 
advances,  deposited  with  the  petitioners  the  title  deeds  of  an 
estate,  called  Cromwell  Park ;  and  on  the  7th  of  August  signed 
the  following  memorandum:  '' Messrs.  Kensington  &  Co. 
Gentlemen,  I  hereby  deposit  in  your  hands  the  title  deeds  which 
I  hold  of  Cromwell  Park,  as  a  collateral  security  for  any  cash 
transactions  which  I  have  had  or  may  have  with  your  house,  and 
which  I  agree  to  assign  whenever  I  am  required  so  to  do. 
London,  7  August,   1807." 

In  March,  1809,  Hunter,  wanting  farther  advances,  proposed 
a  deposit  of  other  deeds  of  premises  held  under  the  Drapers' 
Company  by  lease  at  a  rent  of  4001.  a  year,  and  agreed  to  assign 
to  the  petitioners  his  interest  in  8,000{.  8  per  cent.  Consolidated 


YOL.xra.]     1818.    CH.    2  VESEY  &  BEAMES,  80—82.  83 

Bank  Annuities,  invested  *in  the  names  of  the  Drapers'  Company  Kbkbinotom 

and  him  the  said  D.  Hunter,  for  securing  the  due  payment  of 

the  said  rent  of  400Z.,  and  performance  of  the  covenants  of  the 

lease;  and  he  signed  the  following  memorandum:   "London, 

dOth  March,  1809.    Messrs.  Kensington,  Styan,  and  Adams.    I 

have  lodged  in  your  hands  the  lease  and  other  deeds  belonging 

to  the  Old   Stock  Exchange,  which  are  to  lay  as  a  collateral 

security  for  any  advances  which  you  may  make  for  my  account, 

and  which  I  hereby  engage  and  promise  to  assign  over  to  you  in 

the  regular  way  when  required,  as  also  3,000Z.  3  per  cent.  Consols, 

which  are  deposited   in  my  name  with  that  of  the  Drapers' 

Company,  as  a  security  for  the  ground  rent,  and  which  I  hereby 

acknowledge  are  also  to  be  transferred  or  assigned  over  to  you 

when  required." 

No  farther  assignments  or  transfers  were  made.  In  July,  1811, 
Hunter  was  declared  a  bankrupt ;  when  a  considerable  balance 
being  due  to  the  petitioners,  and  their  application,  as  mortgagees, 
for  a  sale  under  the  general  order  being  rejected  by  the  Com- 
missioners, the  petition  was  presented;  praying  a  declaration, 
that  the  petitioners  are  to  be  considered  as  mortgagees  of  the 
estates  and  the  S,OOOZ.  8  per  cents. :  that  the  Commissioners 
may  take  an  account  of  the  principal  and  interest  due  to  the 
petitioners ;  and  appoint  a  sale  of  the  mortgaged  premises,  and 
the  bankrupt's  interest  in  the  8,000Z.  stock:  and  that  the  monies 
to  arise  from  the  sales  may  be  applied  in  reduction  of  the 
petitioners'  debt,  with  liberty  to  prove  for  the  remainder. 

Sir  Samuel  RomiUy,  and  Mr.  Wilson^  in  support  of  the 
petition : 

The  questions  are,  whether  this  deposit  of  title  *deeds,  with  a  [^82] 
written  agreement,  can  be  held  by  the  petitioners  as  a  security 
for  advances  after  Moffatt  retired:  secondly,  as  to  the  Bank 
Annuities.  Your  Lordship  has  gone  much  farther  in  decision 
than  these  circumstances  ;  having  held  a  mutual  understanding, 
with  reference  to  securities  in  the  hands  of  the  creditor,  sufficient 
without  any  express  agreement :  Ex  parte  Langston  ;  f  which 
has  been  followed  in  many  instances.  *  *  * 
t  11  E.  B.  66  (17  Vee.  227). 

B.R. — ^VOL.  Xm.  D 
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KmreiKOTOK,  Mr,  Leach,  and  Mr.  Montague,  for  the  assignees  : 

Here  is  jao  agreement,  that  this  deposit  in  March,  1805, 
should  be  a  security  to  the  new  house,  formed  afterwards  by  a 
change  of  the  firm.  At  least  there  must  be  a  clear  verbal  con- 
tract. Here  is  no  written  agreement,  and  no  verbal  contract  of 
any  description. 

[They  also  argued  that  the  bankrupt's  equitable  interest  in 
the  8,000Z.  stock  was  distributable  in  the  bankruptcy  under 
21  James  I.  c.  19,  s.  11  (Order  and  Disposition  clauses).] 

[83]       The  Lord  Chancellor: 

It  has  been  so  long  settled,  that  a  mere  deposit  of  deeds, 
without  a  single  word  passing,  operates  as  an  equitable  mortgage, 
that,  whatever  I  might  have  thought  originally,  I  must  act  upon 
that,  as  settled  law.  I  have  often  expressed  my  surprise,  how 
it  came  to  be  so  settled ;  as  judicial  decisions  are  to  be  found, 
that  a  lien  upon  deeds  may  exist  without  giving  any  right  at  law 
to  the  estate;  and  there  is  a  remarkable  easel  in  Peere  Williams, 
where  a  prior  incumbrancer  was  held  to  have  the  interest  in  the 
estate:  but  the  Court  would  not  take  away  the  deeds  from  a 
subsequent  incumbrancer;  allowing  all  the  benefit  he  could 
have  from  those  deeds,  but  giving  him  no  interest  in  the  estate. 
That  decision  however  of  Rmsel  v.  Ru88el,X  by  Lord  Thurlow, 
has  been  followed  ever  since. 

This  is  the  case,  not  of  a  mere  deposit,  but  a  deposit  with  a 
•  written  agreement ;  which  must  prima  facie  determine  the  pur- 
pose of  the  deposit ;  and  it  would  be  stretching  the  expression 
much  to  construe  that  as  an  engagement,  that  would  affect  the 
deeds,  not  only  with  regard  to  the  money  advanced  by  the  old 
house,  but  the  advances,  afterwards  to  be  made  by  the  house, 
whenever  the  partners  should  be  changed.  It  must  therefore  be 
considered  as  having  been  originally  only  a  collateral  security 
for  any  money,  that  might  become  due,  from  the  house,  while 
the  partners  remained  tl^e  same. 
[•84]  In  the  cases  alluded  to  I  went  the  length  of  stating,  *that, 

t  Head  v.  EgerUm,  3  P.  Wma.  279.      Mounifort,  9  E.  E.  359  (14  Vee.  606), 
\  1  Br.  C.  C.  269.    See  Ex  parte     and  the  references  there  given. 
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-where  the  deposit  originally  was  for  a  particular  purpose,  that  Kbnsinoton, 
purpose  may  be  enlarged  by  a  subsequent  parol  agreement ;  and  *  ^^"^^ 
this  distinction  appeared  to  me  to  be  too  thin,  that  you  should 
not  have  the  benefit  of  such  an  agreement,  unless  you  added  to 
the  terms  of  that  agreement  the  fact,  that  the  deeds  were  put 
back  into  the  hands  of  the  owner,  and  a  re-delivery  of  them 
required ;  on  which  fact  there  is  no  doubt  that  the  deposit  would 
amount  to  an  equitable  lien  within  the  principle  of  these  cases. 

In  this  case  a  bond  was  given,  dated  the  25th  of  September, 
1805 ;  at  which  time  they  stood  with  a  written  contract,  affect- 
ing these  deeds  and  the  estate  only  to  the  extent,  in  which 
Moffatt  &  Co.  should  make  advances,  but  with  a  written  contract, 
arising  from  the  bond,  for  a  personal  obligation  for  the  advances, 
not  only  of  that  partnership,  but  of  any  other,  of  which  two  of 
the  original  members  constituted  part.  Moffatt  retired  from  the 
partnership  in  December  following  ;  and  this  considerable  diffi- 
culty occurs  in  the  case.  Understanding  alone,  unless  in  a  fair 
sense  amounting  to  agreement,  would  not  do ;  and  in  this  case 
no  two  of  their  agreements  would  admit  the  same  construction. 
My  opinion  however  is,  that,  if  upon  the  affidavit  and  examina- 
tion, taken  together,  aided  by  the  extreme  probability  of  their 
intention,  I  can  collect,  that  what  was  originally  deposited  for 
one  purpose  should  be  held  as  deposited  also  for  the  other,  with 
reference  to  the  demand  of  the  subsequent  partners,  that,  though 
by  parol,  would  be  sufficient  within  these  cases. 

Upon  the  other  question,  with  regard  to  the  stock,  my  opinion 
is  extremely  clear.  When  that  stock  was  placed  in  the  hands  of 
Hunter  &  Co.  it  was  upon  a  trust,  which  must  exist  as  long  as 
the  lease,  to  which  the  agreement  refers.  The  equitable  interest 
was  in  different  persons ;  *one  being  both  trustee  and  cestui  que  [  m^  ] 
trust.  I  do  not  apprehend,  that  the  bank  would  take  notice  of 
an  agreement  to  transfer.  The  bankrupt  therefore  having  only 
an  equitable  interest,  and  no  power  to  make  an  actual  transfer, 
his  equitable  interest  passed  by  the  agrejsment,  without  the  legal 
interest,  which  he  could  not  part  with. 


j>  2 
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igi3^  HALL  V.  JENKINSON. 

Jvly  30.  (2  Yesey  &  Beames,  125—126.) 

LincolfCi  Inn  Where  a  purchaser  who  has  paid  a  deposit  and  has  been  allowed  t» 

Hall,  take  partial  possession  has  become  insolvent,  the  vendor  may  obtain 

Eldon,  L.C.  the  appointment  of  a  receiver  in  a  suit  for  specific  performance. 

[  126  ]  Thb  bill  prayed  the  specific  performance  of  a  contract  by  the 

defendant  to  purchase  an  estate  from  the  plaintiff;  as  the  result 
of  several  letters,  that  passed  between  them.  Upon  the  alle- 
gation, that  the  defendant  had  taken  possession,  the  answer 
admitted,  that  he  sent  sheep  upon  the  lands ;  and  requested  the 
plaintiff,  whose  servants  and  shepherd  continued  on  the  premises, 
to  get  the  hay  made;  and  denied,  that  the  defendant's  bailiff 
had  the  sole  management  of  the  estate,  or  that  the  complete 
and  absolute  possession  was  ever  given  up  to  him,  as  the  agent 
of  the  defendant ;  the  plaintiff  having  left  his  shepherd  with  a 
great  number  of  sheep  and  cattle  upon  the  estate;  which 
continued  there  for  a  considerable  time ;  and  the  shepherd  still 
continues  to  reside  there,  contrary  to  the  wishes  of  the  de- 
fendant; and  has  during  such  residence  cut  fire-wood,  and 
performed  other  acts  of  ownership,  as  the  agent  of  the  plaintiff. 
The  answer  admitted,  that  the  defendant  was  embarrassed ;  that 
his  goods  had  been  taken  in  execution ;  and,  to  extricate  him- 
self from  his  difficulties,  he  had  put  up  the  estate  in  November 
last  for  sale  by  auction ;  but  no  bidders  appeared. 

[  126  ]  A  motion  was  made  by  the  plaintiff  for  a  receiver ;  upon  the 

affidavit,  that  since  the  bill  filed  he  had  discovered,  that  the 
defendant  was  insolvent;  and  that  all  his  real  and  personal 
estates,  including  the  estate,  which  was  the  subject  of  the 
contract,  were  to  be  conveyed  and  assigned  to  trustees  for  the 
benefit  of  his  creditors. 

Sir  Samuel  Romilly,  and  Mr.  Wingfieldy  in  support  of  the 
motion. 

Mr.  Hart,  for  the  defendant. 

The  Lobd  Chancellor: 

Under  the  peculiar  circumstances  of  this  case  a  receiver  ought 
to  be  appointed.    From  the  long  correspondence,  that  passed 
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between  the  parties,  they  seem  to  have  dealt  with  more  liberality  Hall 
than  occurs  in  the  caution  usually  observed  between  vendor  and  jasKiNsoK. 
vendee.  The  purchaser,  having. given  his  bill  of  exchange  for  the 
deposit,  which,  though  not  paid  when  it  became  due,  was  taken  up 
some  time  afterwards,  was  let  into  possession ;  not  exclusively,  but 
it  was  a  sort  of  mixed  possession ;  the  greater  proportion  of  it 
being  in  the  vendee :  but  the  vendor  not  being  entirely  out  of 
possession.  On  these  grounds,  therefore,  that,  if  the  contract  can 
be  carried  into  execution,  the  vendor  has  a  lien  on  the  estate  for 
the  remainder  of  the  purchase-money,  that,  if  it  cannot  be  exe- 
cuted, the  purchaser  has  a  lien,  to  the  extent  of  the  money  paid 
by  him  on  account  of  his  purchase,  that  the  purchaser  is  insol- 
vent, that  by  attempting  to  sell  and  convey  the  estate  the  title 
would  be  embarrassed,  and  lastly,  that  the  possession  has  never 
been  a  clear  and  exclusive  possession  of  the  purchaser,  but  a 
mixed  possession  of  both,  under  these  circumstances  I  am  of 
opinion,  that  a  receiver  ought  to  be  appointed. 


1813. 

BRODIE  V.  BAETIT.  ^«[y^i. 

(2  Vesey  &  Beames,  127—134.)  Qbaht,  M.R, 

Conflict  of  laws.    Questions  affecting  the  inheritance  of  land  and  the        [  127  ] 
liability  of  the  heir  are  governed  by  the  law  of  the  country  where  the 
land  is  situate. 

Thus  the  question,  whether  an  instrument  is  to  be  read  against  an 
heir  for  the  purpose  of  election,  is  determined  by  the  law  which  consti- 
tutes the  heirehip. 

By  Scotch  law  the  heir  of  heritable  property  is  put  to  his  election  by 
a  legacy  of  personal  estate,  although  the  will  cannot  operate  on  herit- 
able property. 

Hence  an  English  will  of  personal  estate  may  raise  a  case  of  election 
as  against  the  heir  of  heritable  property  in  Scotland. 

The  reason  of  the  distinction  between  conditions  impUed  and 
expressed,  with  reference  to  election,  as  applied  to  freehold  and  copyhold 
estates  against  the  heir,  questioned. 

Distinction  as  to  supplying  the  want  of  surrender  in  certain  cases  to 
flupport  a  devise  of  copyhold  estate,  and  refusing  to  aid  a  defective 
execution  of  a  devise  of  freehold. 

The  marital  right  of  a  husband  cannot  be  affected  by  a  will  which 
purports  to  dispose  of  his  wife's  property,  and  bequeaths  a  legacy  to  her 
Beparateuse. 

AiaBXANDBB  Brodie  by  his  will,  dated  the  9th  of  August,  1810, 

duly  attested  for  devising  freehold  estates,  devised  and    be- 
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Bbodie  queathed  to  trustees,  their  heirs,  executors,  &c.  all  his  freehold, 
Babst.  leasehold,  copyhold,  and  other,  estates,  whatever  and  whereso* 
ever  situate  in  England,  Scotland,  and  elsewhere,  and  all 
his  personal  estate  whatsoever  and  wheresoever,  upon  trust  to 
carry  on  his  works  for  three  years;  and  out  of  the  produce,, 
dividends,  and  interest,  as  well  as  the  rents  of  his  estates,  in 
the  first  place  to  pay  salaries  to  the  managers  of  his  works,  and 
the  surplus  to  divide  equally  among  his  nephews  and  nieces, 
who  should  be  hving  at  the  time  of  his  decease,  share  and  share 
alike ;  and  at  the  expiration  of  the  said  term  of  three  years,  to 
sell  and  dispose  of  all  his  freehold  and  copyhold  messuages,  &c. ; 
and  the  money  to  arise  from  such  sale  to  form  a  distributable 
fund,  and  be  payable,  as  after  mentioned  in  any  codicil :  and  as 
to  all  the  residue  of  his  estate,  not  consisting  in  money,  upoa 
trust  to  consoUdate  it  into  one  gross  sum ;  and  subject  to,  and 
in  default  of,  appointment,  to  pay  it  equally  among  all  hia 
nephews  and  nieces,  share  and  share  alike :  as  to  the  shares  of 
three  nieces,  being  married,  for  their  separate  use  for  life ;  with 
remainder  to  their  respective  children ;  and  for  want  of  children 
to  sink  into  the  residue. 

The  testator  died  on  the  6th  of  January,  1811,  without  issue  ; 
not  having  made  any  appointment ;  and  leaving  the  defendant 
Charles  Brodie,  his  grand-nephew,  heir-at-law  and  customary 
heir  by  the  law  of  England,  and  the  defendant  Betty  Cock,  one  of 
[  *128  ]  his  married  nieces  ^mentioned  in  the  will,  heiress  by  the  law  of 
Scotland  of  all  his  heritable  property  in  that  country.  The  bill 
was  filed  by  his  other  surviving  nephews  and  nieces;  submit- 
ting, that,  though  the  testator  intended  to  dispose  of  all  his  real 
estate  in  Scotland,  and  all  such  his  estate  there  as  by  the  law  of 
that  country  descends  to  the  heir,  comprised  under  the  descrip- 
tion  of  heritable  property,  yet  the  will  not  being  conformable  to 
the  solemnities  required  by  the  law  of  Scotland,  and  therefore 
not  passing  such  real  estate  and  heritable  property,  the  de- 
fendant Betty  Cock  ought  not  to  be  permitted  to  take  such 
heritable  property  in  opposition  to  the  will,  and  also  a  share 
of  the  other  real  and  personal  estate,  as  one  of  the  nieces  of  the 
testator ;  but  ought  to  be  put  to  her  election ;  and  praying,  that 
she  may  be  decreed  to  elect  accordingly. 
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The  answers  submitted,  whether  the  defendants  Brodie  and  Bbodib 
Cock  ought  to  be  put  to  their  election  ;  and  as  to  the  defendant  basrt. 
David  Cock,  taking  no  interest  under  the  will,  the  property 
being  given  to  the  separate  use  of  his  wife,  whether  he  could  be 
called  upon  to  make  such  election  as  to  the  estate  for  life,  to 
which  he  is  entitled  by  the  law  of  Scotland  in  the  heritable 
property,  descending  in  his  wife. 

tSir  Samuel  RamiUy,  and  Mr.  dayson,  for  the  plaintiffs, 
admitted,  that  the  interest  of  the  husband  under  his  marital 
right  could  not  be  affected;  and,  *  *  distinguished  this  from 
the  case  of  a  devise  in  England,  void  by  the  Statute  of  Frauds ; 
the  Scotch  estate  *being,  not  devisable,  but  capable  of  con-  [  ^129  ] 
veyance  by  deed  alone ;  in  that  respect  resembling  a  copyhold ; 
which,  if  not  surrendered,  would  raise  a  case  of  election  against 
the  customary  heir ;  citing  the  case  of  the  Duke  of  Boxburgh  ; 
in  which  Lady  Kerr  disputed  part  of  the  will  upon  the  law  of 
death-bed:  Erskine's  Institute,!  and  Cunningham  v.  Oayner ;^ 
that  the  heir  cannot  claim  his  share  of  the  personalty  without 
bringing  the  estate  into  hotchpot.  [They  also  cited  Thellmson 
v.  Woodford^W  and  other  cases  to  which  the  judgment  makes  it 
unnecessary  to  refer.] 

Mr.  Leach,  and  Mr.  Cooke,  for  the  defendants : 

This  question  depends  upon  the  principle  of  English  law ;  if 
that  is  applicable  to  the  Scotch  heir.  The  testator  gives  upon 
such  conditions  as  he  thinks  proper ;  and  the  heir,  if  he  accepts 
the  gift,  must  take  subject  to  the  conditions  :  but  if  there  is  no 
condition  expressed,  the  question  arises  upon  the  effect  of  the 
instrument,  whether  it  gives  the  estate  from  the  heir ;  and,  if 
the  instrument,  not  following  the  proper  form  of  law,  has  not 
the  effect  of  perfect  gift,  it  cannot  be  regarded  as  indicating  the 
intention.  The  distinction  between  copyhold  and  freehold  estate 
in  this  respect  has  been  frequently  doubted :  the  will  being  com- 
petent to  indicate  the  intention  as  to  the  former,  if  the  devisor 

t  The  arguments  ex  relatione.  §  No  reference  is  given  to  this  case 

X  Ersk.  Inst.  694  (5th  ed.).    The      in  the  original  report. — 0.  A.  S. 

law  of  death-bed  seemB  not  unknown         |  9  B.  B.  175  (13  Yes.  209). 

to  oar  ancient  law.    Glanv«  1.  7,  o.  1.  ^  . 
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Bbodik      has  by  a  previous  surrender  acquired  the  power  of  disposition : 
Bajukt.      but  this  instrument  cannot  be  taken  as  indicating  any  intention 
against  the  Scotch  heir. 

The  Mastbb  of  the  Bolls  : 

If  it  were  now  necessary  to  discuss  the  principles,  upon  which 
[  *iso  ]  the  doctrine  of  election  depends,  it  might  be  difficult  *to  reconcile 
to  those  principles,  or  to  each  other,  some  of  the  decisions  which 
have  taken  place  on  this  subject.  I  do  not  understand,  why  a 
will,  though  not  executed  so  as  to  pass  real  estate,  should  not  be 
read  for  the  purpose  of  discovering  in  it  an  implied  condition 
concerning  real  estate,  annexed  to  a  gift  of  personal  property ; 
as  it  is  admitted  it  must  be  read,  when  such  condition  is  ex- 
pressly annexed  to  such  gift.  For,  if  by  a  sound  construction 
such  condition  is  rightly  inferred  from  the  whole  instrument, 
the  effect  seems  to  be  the  same,  as  if  it  were  expressed  in  words. 
And  then,  if  it  be  rightly  decided,  that  a  will,  defectively  executed, 
is  not  to  be  read  against  the  freehold  heir,  I  have  been  sometimes 
inclined  to  doubt,  whether  any  will  ought  to  be  read  against  the 
copyhold  heir ;  a  will,  however  executed,  being  as  inoperative  for 
the  conveyance  of  copyhold  estate,  as  a  will,  defectively  executed, 
is  for  the  conveyance  of  freehold  estate. 

It  is  true  however,  that  a  court  of  equity  does  for  certain 
specified  purposes  look  at  a  will  of  copyhold  estate  to  discover 
the  intention  ;  and  will  supply  the  want  of  a  surrender  in  order 
to  effectuate  the  intention  so  discovered ;  but  has  never  at- 
tempted to  supply  the  want  of  the  statutory  formalities  in  the 
execution  of  a  will  of  freehold  estate.  We  cannot  therefore 
reason  conclusively  from  the  one  case  to  the  other.  But, 
whatever  may  be  the  foundation  of  the  distinction,  it  is  estab- 
lished ;  and  what  is  now  to  be  considered  is,  whether  it 
be  applicable  to  the  decision  of  the  case  now  before  the 
Court. 
[  ^131  ]  This  is,  or  is  not,  a  case  of  election,  according  as  *the  English 
will  is,  or  is  not,  to  be  read  against  the  Scotch  heir.  Where 
land  and  personal  property  are  situated  in  different  countries, 
governed  by  different  laws,  and  a  question  arises  upon  the  com- 
bined effect  of  those  laws,  it  is  often  very  difficult  to  determine, 
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vhat  portion  of  each  law  is  to  enter  into  the  decision  of  the  Bbodib 
question.  It  is  not  easy  to  say,  how  much  is  to  be  considered  babby. 
as  depending  on  the  law  of  real  property ;  which  must  be  taken 
from  the  country,  where  the  land  lies  ;  and  how  much  upon  the 
law  of  personal  property;  which  must  be  taken  from  the  country 
of  the  domicil ;  and  to  blend  both  together ;  so  as  to  form  a  rule, 
applicable  to  the  mixed  question,  which  neither  law  separately 
furnishes  sufficient  materials  to  decide. 

I  have  argued  in  the  House  of  Lords  cases,  in  which  difficulties 
of  that  kind  occurred.  Two  of  the  most  remarkable  were  those 
of  Balfour  v.  Scott  t  and  Drummond  v.  Drummond.  I  In  the  former 
a  person,  domiciled  in  England,  died  intestate ;  leaving  real 
estate  in  Scotland.  The  heir  was  one  of  the  next  of  kin  ;  and 
claimed  a  share  of  the  personal  estate.  To  this  claim  it  was 
objected,  that  by  the  law  of  Scotland  the  heir  cannot  share  in  the 
personal  property  with  the  other  next  of  kin  except  on  condition 
of  collating  the  real  estate ;  that  is,  bringing  it  into  a  mass  with 
the  personal  estate,  to  form  one  common  subject  of  division. 
It  was  determined,  however,  that  he  was  entitled  to  take  his 
share  without  complying  with  that  obligation.  There  the 
English  law  decided  the  question. 

In  Drummond  v.  Drummond  a  person  domiciled  in  England,  [  ^'^  ] 
had  real  estate  in  Scotland  ;  upon  which  he  granted  a  heritable 
bond  to  secure  a  debt,  contracted  in  England.  He  died  intestate; 
and  the  question  was,  by  which  of  the  estates  this  debt  was  to 
be  borne.  It  was  clear,  that  by  the  English  law  the  personal 
estate  was  the  primary  fund  for  the  payment  of  debts.  It  was 
equally  clear,  that  by  the  law  of  Scotland  the  real  estate  was  the 
primary  fund  for  the  payment  of  the  heritable  bond.  Here  was 
a  direct  confiictus  legum.  It  was  said  for  the  heir,  that  the 
personal  estate  must  be  distributed  according  to  the  law  of 
England,  and  must  bear  all  the  burthens  to  which  it  is  by  that 
law  subject.  On  the  other  hand  it  was  said,  that  the  real  estate 
must  go  according  to  the  law  of  Scotland  ;  and  bear  all  the 
burthens  to  which  it  is  by  that  law  subject.    It  was  determined 

t  H.  L.  nth  April,  1793. 

X  No  referenoe  in  original  report. — 0.  A.  S. 
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Bbodis      that  the  law  of  Scotland  should  prevail ;  and  that  the  real  estate 

Babbt.      must  bear  the  burthen. 

In  the  first  case  the  disability  of  the  heir  did  not  follow  him  to 
England ;  and  the  personal  estate  was  distributed,  as  if  both  the 
domicil  and  the  real  estate  had  been  in  England.  In  the  second 
the  disability  to  claim  exoneration  out  of  the  personalty  did  follow 
him  into  England ;  and  the  personal  estate  was  distributed,  as  if 
both  the  domicil  and  the  real  estate  had  been  in  Scotland. 
Now  what  law  is  to  determine,  whether  an  instrument  of  any 

[  *133  ]  given  nature  or  form  is  to  be  read  against  *an  heir  at  law  for  the 
purpose  of  putting  him  to  an  election  ;  by  which  the  real  estate 
may  be  affected?  According  to  Lord  Habdwicke,  and  the 
Judges  who  have  followed  him,  that  is  a  question  belonging  to 
the  law  of  real  property :  for  they  have  decided  it  by  a  statute 
which  regulates  devises  of  land.  Upon  that  principle,  if  the 
domicil  were  in  Scotland,  and  the  real  estate  in  England,  an 
English  will,  imperfectly  executed,  ought  not  to  be  read  in  Scotland 
for  the  purpose  of  putting  the  heir  to  an  election  ;  and  upon  the 
same  principle,  if  by  the  law  of  Scotland  no  will  could  be  read 
'  against  the  heir,  it  would  follow,  that  a  will  of  land,  situated  in 
Scotland,  ought  not  to  be  read  in  England  to  put  the  Scotch  heir 
to  an  election. 

Doubting  much  the  soundness  of  that  principle,  I  am  glad, 
that  the  case  of  Cunningham  v.  Oayner  relieves  me  from  the 
necessity  of  deciding  the  question ;  as,  whichever  law  is  applied 
to  the  decision  of  the  present  case,  the  result  will  be  the  same. 
As  to  the  law  of  England,  a  will  of  land  in  Scotland  must  be 
held  analogous  to  that  of  copyhold  estate  in  England;  and  the 
will  is  equally  to  be  read  against  the  heir.  It  was  said,  a  will  of 
copyhold  estate  may  have  some  effect  here  upon  the  copyhold : 
that  is,  if  there  is  a  previous  surrender :  but  then  the  estate 
does  not  pass  by  the  will ;  which  operates  only  as  a  declaration 
of  the  use.  In  that  respect  there  is  no  difference  between  a 
copyhold  and  land  in  Scotland ;  for  if  in  Scotland  there  be  a 
conveyance  previously  executed  according  to  the  proper  feudal 
forms,  the  party  may  by  will  declare  the  use  and  trust,  to  which 
it  shall  enure.  If  the  law  of  Scotland  is  resorted  to  as  the  rule, 
the  case  alluded  to  determines,  that  the  English  will  may  be 
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read  against  the  Scotch  heir  for  the  porpoBe  of  patting  him  to 
an  election  ;  that  too  in  the  strongest  case,  that  could  occur ; 
*{or  the  will  is  stated  to  have  been  made  on  death-bed ;  liable 
therefore  to  the  double  objection :  first,  that  a  will  cannot  affect 
land;  and,  secondly,  that  on  death-bed  no  valid  conveyance 
whatever  could  have  been  made :  yet  it  was  held,  that,  as  the 
heir  took  benefits  under  that  will,  it  was  not  competent  to  him  to 
dispute  any  part  of  its  operation. 

Upon  the  whole  therefore  the  heir  must  make  his  election. 
The  marital  rights  of  the  husband,  who  derives  no  benefit  from 
that  will,  cannot  be  affected  by  that  election. 


BB0DI£ 
V, 

Babry. 
[•134] 


1813. 
July  29. 


[134] 

1814. 
April  28. 


BEEKHAMPSTEAD  FEEE  SCHOOL,   Ex  parte. 

(2  Vesey  &  Beamee,  134—144.) 

The  internal  management  of  a  charity  is  the  exclusive  subject  of    Eldon,  L.C. 
Tisitatorial  jurisdiction:  but  under  a  trust  as  to  the  revenue  abuse  by 
misapplication  will  be  controlled  in  this  Ck>urt. 

Application  of  the  revenues  of  a  charity  school  for  the  time  past  to 
the  master  and  usher,  according  to  their  title  tinder  a  decree,  though 
considered  a  proper  subject  of  review  as  to  the  future. 

Power  of  leasing  in  trustees  of  a  charity  controlled  for  the  benefit  of 
the  charity. 

Application  of  the  increase  of  the  revenue  of  a  charity  by  way  of 
augmentation  to  the  original  objects. 

This  petition,  presented  under  the  late  Act  of  Parliament,  t 
authorizing  a  summary  application,  in  cases  of  breach  of  trust 
created  for  charitable  purposes,  &c.  stated,  that  previously  to  the 
year  1744  an  information  was  filed,  setting  forth  the  foundation 
of  the  Free- School  of  Berkhampstead  under  an  Act  of  Parliament, 
2  &  8  Edward  VI.  reciting  letters  patent,  33  Henry  VIII. ;  incor- 
porating the  master  and  usher ;  and  enacting,  that  they  should 
hold  the  said  manors,  &c.,  receiving  certain  stipends  :  the  King 
to  appoint  the  master,  ^and  the  master  to  appoint  the  usher, 
whenever  vacancies  occurred ;  and  the  warden  of  All  Souls'  College, 
Oxford,  to  have  the  visitatorial  power,  and  to  remove  the  master, 
if  necessary  ;  with  a  proviso  for  the  master  and  usher  to  make 


[  'iss  ] 


t  Sir  S.  Bomilly'8  Act,  52  Geo.  m.  c.  101. 
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BsBKHAMP-  leases  for  thirty*one  years  or  three  liveSy  subject  to  wasie, 
Fbee  reserving  the  usual  rent,  or  more.  The  information,  alleging 
School,  great  abuses  by  the  defendants  the  master  and  usher,  particularly 
in  letting  upon  fines  and  converting  the  fines  to  their  own  use, 
prayed  an  account  of  the  rents,  &c.,  and  all  fines,  arising  by 
letting  any  leases ;  with  proper  directions  for  the  application  of 
the  funds  according  to  the  Act  of  Parliament. 

By  a  decretal  order,  dated  the  18th  of  July,  1744,  declaring, 
that  the  Warden  of  All  Souls  was  visitor  of  the  school,  but  that 
the  revenues  were  subject  to  the  jurisdiction  of  this  Court,  an 
account  was  directed  of  the  rents  and  profits  of  the  manors,  &c., 
and  of  all  fines,  received  by  the  master  and  usher,  allowing  their 
stipends,  the  repairs,  &c. :  the  balance  to  be  paid  in ;  with 
directions,  that  the  lands,  then  out  on  lease,  should  be  let  with 
the  approbation  of  the  master ;  and,  in  case  any  fines  were  taken, 
they  were  to  be  applied,  first,  to  repairs ;  reserving  the  considera- 
tion as  to  the  residue ;  with  respect  to  which  any  of  the  parties 
were  to  be  at  liberty  to  lay  a  scheme  before  the  Master ;  and  also 
as  to  the  improved  income.  By  another  order,  dated  the  8rd  of 
May,  1763,  it  was  declared,  that  the  Court  under  the  letters 
patent  and  Act  of  Parliament  had  power  to  augment  the  salaries 
of  the  master  and  usher ;  and  a  reference  was  directed  to  the 
master  to  consider  of  the  augmentations,  &c. 

The  Master's  report,  dated  the  23rd  of  July,  1754,  and  after- 
wards confirmed,  approved  the  scheme,  laid  before  him  by  the 
I  136  ]  master  of  the  school ;  that  two-thirds  *of  what  the  lands  then 
produced,  or  the  future  increased  value,  should  be  allotted  to  the 
master  and  usher;  and  the  remaining  third  for  the  repairs, 
taxes,  and  poor  :  that  the  balance,  due  from  the  late  master,  and 
the  fines,  lately  paid  into  the  bank,  &c.,  should  follow  the  same 
course;  and  as  to  the  augmentation  for  the  time  to  come  the 
defendant  proposed,  that  all  the  rents,  issues,  fines,  and  profits, 
arising  from  the  estate,  after  deducting  quit-rents,  should  be 
divided  into  three  equal  parts,  to  be  disposed  of  in  the  same 
manner.  By  another  order,  dated  the  5th  of  May,  1790,  the 
Master  was  directed  to  consider  of  a  proper  plan  for  letting  the 
charity  estates  in  future,  which  by  his  report,  dated  80th  June, 
1792,  and  afterwards  confirmed,  he  considered  to  be  by  public 
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auction  for  thirty-one  years,  or  lives  determinable  at  that  period,  bebkhamp- 
partly  on  fines,  partly  on  rents,  conformably  to  the  plan,  men-       ^pIbb 
tioned  in  the  report  of  23rd  July,  1754 :   the  estates,  as  they     'School, 
should  fall  in,  to  be  let  from  time  to  time  with  the  approbation  of 
the  Master. 

In  pursuance  of  that  order  in  February,  1818,  certain  parts 
were  let  before  the  Master,  at  annual  rents,  amounting  to  2672. 
12s,  and  on  fines  amounting  to  4,800Z. :  the  other  parts  of  the 
estates  being  let  on  leases,  having  eight  or  nine  years  to  run,  at 
yearly  rents,  amounting  to  1501.  11«. 

The  taxes,  repairs,  &c.  having  greatly  increased,  so  as  to 
exhaust  the  one-third  of  the  rents,  leaving  no  part  applicable  to 
the  poor,  the  petition  insisted,  that  the  decree  of  the  18th  of  July, 
1744,  did  not  extend  to  future  fines ;  that  the  order  of  8rd  May, 
1758,  applied  only  to  the  augmentation  of  the  salaries  of  the 
master  and  usher ;  that  it  was  not  the  intent  of  the  scheme,  so 
approved  by  the  Court,  that  fines,  payable  on  renewing  or  grant- 
ing ^leases  of  the  charity  estate,  should  be  divided  as  annual  [  *^^'^  1 
profits;  and  that  the  master  and  usher  were  not  entitled  to 
the  two-thirds  of  the  4,800Z.  now  to  be  received  for  fines,  &c. ; 
praying  directions  for  the  application  of  the  said  sum  of  4,800Z., 
and  of  all  future  fines  and  the  future  management  of  the  estates 
and  income  ;  that  the  Master  may  approve  of  a  scheme  for  that 
purpose  ;  and  if  necessary,  review  the  former  scheme. 

Sir  Samuel  RomiUyy  Mr,  Bell,  and  Mr.  Barber,  in  support  of 
the  petition. 

Mr.  Richards,  and  Mr  Leach,  opposed  it. 

The  Lord  Ghancellob: 

This  petition  is  presented  under  the  late  Act  of  Parliament, 
giving  liberty  to  apply  by  petition  in  a  summary  way  to  have  the 
charity  properly  regulated. 

The  declaration  of  the  decree,  pronounced  in  1744,  that  the 
Warden  of  All  Souls  is  the  visitor,  but  that  the  revenues  were 
subject  to  the  jurisdiction  of  this  Court,  is  perfectly  agreeable  to 
law ;  and  calls  upon  me  to  lay  out  of  the  case  all  circumstances 
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Fbeb       nizance  of  the  visitor.     The  master  of  the  school  at  that  time 

SoHooL,      stated,  that  it  was  not  his  fault,  that  there  were  no  scholars ; 
fix  parte. 

that  another  school,  established  for  teaching  arithmetic,  had  been 

found  more  beneficial  to  the  views  of  the  inhabitants  of  this  place : 

but  the  Lord  Chancellor  said,  the  Warden  of  All  Souls'  College, 

as  the  visitor,  had  exclusive  jurisdiction  upon  that  subject ;  and, 

concurring  in  that  opinion,  I  have  nothing  to  do  with  so  much  of 

this  petition  as  complains  of  the  following  circumstances ;  upon 

which,  if  they  afford  ground  for  complaint,  that  complaint  must 

[  *13S  ]  be  ^addressed  to  the  visitor ;  that  with  a  fund,  arising  from  fines, 
amounting  now  to  near  6,0002.  to  be  distributed,  two-thirds  to  the 
master  and  usher,  and  the  remaining  third  to  the  poor  of  the 
parish,  the  master  is  resident  with  one  scholar ;  and  the  usher  is 
living  in  Hampshire.  All  that  is  for  the  consideration  of  the 
visitor ;  if  made  the  subject  of  complaint. 

As  to  the  revenue,  it  has  been  decided  by  the  Court,  and  is 
quite  clear,  that,  where  there  is  a  local  visitor  as  to  the  conduct 
and  management  of  the  school,  if  in  the  original  instrument  a 
trust  is  expressed  as  to  the  application  of  the  revenue,  this  Court 
has  jurisdiction  to  compel  a  due  application.  The  Court  has  in 
fact  and  practice  acted  upon  the  ground  of  such  jurisdiction ;  of 
which  there  is  no  doubt. 

The  construction,  that  has  been  given  to  the  Act  of  Parliament 
and  charter,  as  to  the  application  of  the  revenues  of  this  founda- 
tion, is  this ;  confining  myself  now  to  the  actual  application  of 
the  rents  previously  to  the  reference,  directed  by  Lord  Thurlow 
to  the  Master,  to  consider  of  a  scheme  as  to  the  future  application : 
but,  without  adverting  to  the  several  orders,  it  may  be  repre- 
sented in  a  general  way,  that  the  Court  had  approved  this  sort  of 
distribution  of  the  revenues  of  an  estate,  let  in  the  way  I  shall 
mention.  The  Court  has  expressed  an  opinion,  that  it  has 
authority  to  control  the  power  in  the  master  and  usher  of  leasing 
for  three  lives  or  thirty-one  years,  if  it  should  appear  for  the 
benefit  of  the  charity  not  to  act  upon  that  power.  Under  the 
express  terms  of  the  power  they  are  to  lease,  not  for  their  own 

[  ♦139  ]  *benefit  only,  but  also  in  a  given  proportion  for  the  benefit  of  the 
poor  of  the  parish.    Some  leases  were  made  for  lives ;  some  not 
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for  lives;  and  until  the  Master's  report  tinder  the  reference,  Bebkhauf- 
direeted  by  Lord  Thublow,  it  was  never  considered  as  a  plan  to  ^^bsb 
be  generally  acted  upon,  that  all  the  estates  should  be  let  upon  School, 
leases  for  thirty-one  years,  or  lives  determinable  upon  that 
period,  taking  large  fines.  The  Court  had  however  great  diffi- 
culty to  determine,  what  was  to  be  done  with  the  fines,  that  had 
been  taken  :  but  the  final  distribution  of  the  revenue  has  been  of 
this  sort.  The  distribution,  contemplated  by  the  Act  of  Parlia- 
ment and  the  letters  patent,  being  in  proportions,  which  alto- 
gether exhausted  the  whole,  the  Court  thought,  the  distribution 
of  the  revenues,  when  augmented,  must  be  in  the  same  propro- 
tions ;  making  an  addition  to  the  quota  of  each  and  accordingly, 
where  there  were  leases  upon  fines  or  rents,  the  distribution, 
actually  made,  was  two-thirds,  without  deducting  taxes  and  other 
outgoings,  to  the  master  and  usher :  the  other  third  was  applied 
to  the  charges  and  outgoings  of  all  the  three  shares ;  and  what 
remained  was  distributed  to  the  poor  of  the  parish. 

Upon  an  application  to  Lord  Thurlow  as  to  the  distribution  of 
some  of  the  funds  this  seems  to  have  struck  him  as  a  singular 
management  of  a  charity  estate;  and  there  is  one  material 
petition  and  order,  bringing  to  the  view  of  the  Court  this ;  which 
seems  to  have  been  forgotten  in  the  scheme  that  had  been 
approved ;  that  in  consequence  of  this  species  of  letting,  applied 
very  generally,  but  not  universally,  when  leases  were  renewed 
upon  fines,  there  was  something  material  coming  to  the  parish  ; 
that  on  the  other  hand,  after  giving  the  portion  of  the  annual 
rents  to  the  master  and  usher,  free  of  all  ^deductions,  the  remain-  [  *140  ] 
ing  third  for  the  poor,  after  leaving  all  outgoings  upon  the  whole 
estate,  left  nothing  to  be  given  to  the  poor  in  those  years ;  the 
annual  charges  eating  out  one-third  of  the  surplus ;  so  that  the 
receiver  was  obliged  to  apply  to  the  Court  to  authorize  him  to 
deduct  from  the  other  two-thirds  the  deficiency  of  that  third  to 
answer  those  charges ;  aiming  at,  though  not  distinctly  praying 
a  declaration,  authorizing  some  arrangement,  that  would  give 
something  to  the  poor  of  the  parish  ;  forming  one  of  the  objects, 
to  receive  something  annually. 

Lord  Thxjblow  made  an  order,  directing  a  reference  to  the 
Master  to  consider  of  a  better  scheme  for  letting  the  estate.    It 
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BKBKHAMr-  probably  occurred  to  his  Lordship,  that  this  mode  of  letting 
Free        Operated  directly  to  disappoint  one  object  of  the  charity ;  and. 

School,      tj^g^  jj  ^^  ^^^  gt  that  these  fines  should  be  taken,  as  they  would 
Ex  parte.  »  ./ 

probably  very  largely  increase,  it  should  be  considered,  whether 

the  profit,  arising  in  that  shape,  should  not  be  made  a  perma- 
nent fund,  yielding  a  permanent  revenue  for  the  school-master 
and  usher,  and  their  successors,  and,  as  to  one-third,  for  the 
poor ;  probably  also  thinking  this  not  at  all  a  proper  mode  of 
letting  a  charity  estate. 

The  report,  made  in  1792,  and  approved  afterwards  by  the 
Lords  Commissioners,  states  the  ground,  upon  which  the  Master 
went,  not  only  as  to  the  farms  out  of  lease,  but  as  to  all  the 
estates  in  future  :  the  leases  uot  being  less  than  thirty-eight  in 
number ;  and  the  reasoning  would  apply  equally  to  the  estate  of 
any  tenant  in  fee ;  that  by  letting  without  fines  needy  persona 
might  become  tenants ;  the  tenants  being  to  covenant  to  repair, 
and  leave  in  repair.  The  report  proceeds  therefore  to  state,  that, 
as  the  leases  should  expire,  all  the  lands  should  be  let  upon  fines 
r  ^1^1  ]  at  small  rents.  As  a  general  ^application,  if  there  were  no 
particular  circumstances,  this  reasoning  would  in  the  case  of  an 
infant  call  upon  the  Court  to  take  the  same  course;  as  there 
might  be  very  bad  tenants;  who  would  not  do  justice  to  the 
farms  :  but  the  answer  to  that  would  be,  that  good  tenants  might 
be  procured,  who  would  do  them  justice.  Giving  credit  however 
to  the  argument,  that  in  the  covenant  to  build  upon  the  estate 
the  landlord  may  receive  a  consideration  for  a  long  lease,  if  the 
same  lease  contains  on  the  tenant's  part  a  covenant  to  sustain 
and  leave  all  those  buildings  in  sufficient  repair,  taking  that  to 
have  been  the  condition  of  all  these  farms,  upon  what  ground  am 
I  to  infer,  that,  though  such  a  lease  was  necessary  in  that 
instance,  it  was  equally  necessary  afterwards,  when  that  very 
lease  provided,  that  those  circumstances,  in  consideration  of 
which  such  peculiar  leases  were  to  be  made,  should  not  exist ; 
and  why,  if  that  was  proper  as  to  one  farm,  which  required 
expensive  buildings,  was  every  farm,  though  not  under  the  same 
circumstances,  to  be  let  in  the  same  way ;  and  again  at  the  ex* 
piration  of  those  leases,  when  no  such  reason  could  exist  ? 

In  1794  this  report  was  confirmed ;  and  the  leases  directed  to 
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be  80  made,  not  only  then,  bnt  in  all  f ature  time.  Afterwards 
an  application  was  made  to  Lord  Loughboroagh  about  the  taxes; 
who  would  only  go  the  length  of  giving  to  the  receiver  what  the 
whole  annual  income  of  the  parish  would  not  pay  of  those  out- 
goings, which  the  receiver  was  not  authorized  to  take  out  of  the 
proportions  of  the  master  and  usher. 

The  present  application  arises  out  of  what  passed  in  1804 ; 
and  there  is  difficulty  enough  upon  it;  not  in  praying  a  reference 
to  the  Master  to  review  the  scheme,  upon  which  the  estate  is 
now  let,  with  reference  to  the  future,  and  to  receive  a  plan  for 
the  better  ^management  of  the  estate,  and  distribution  of  the 
revenue,  having  regard  to  the  proportion  of  division  by  the 
letters  patent  as  to  the  original  income  ;  but  upon  the  proposal 
for  future  letting;  and,  if  the  Master's  opinion  should  be  in 
favour  of  fines,  as  to  the  application  of  those  fines  either  as 
annual  revenue,  or  a  permanent  fund,  subject  to  the  approbation 
of  the  Court. 

The  first  difficulty  is  with  regard  to  persons,  who  under  the 
authority  of  the  Court  have  actually  contracted  for  leases.  It 
would  be  very  difficult  to  dispossess  those,  who  have  become 
tenants,  or  continued  occupation,  relying  upon  the  faith  of 
biddings  before  the  Master,  that  they  were  to  have  leases.  I 
wish  therefore  to  know  the  nature  of  their  contracts,  the  particu- 
lar state  of  each  tenant  as  to  his  lease  and  his  money.  The 
proceedings  in  this  charity  from  beginning  to  end  require  me  to 
say,  that,  if  the  present  scheme  and  management  are  not  for  the 
benefit  of  all  the  objects  of  the  charity,  it  must  no  longer  go  on 
so ;  which  is  very  different  from  the  consideration  as  to  the  time 
past;  having  regard  to  the  expectations  of  persons,  who  have 
been  dealing  upon  the  authority  of  the  Court :  much  as  I  con- 
ceive the  Court  was  mistaken  in  what  was  done  in  1792. 

I  desire  therefore  to  have  a  statement  of  the  respective  names 
of  the  bidders,  the  times  of  bidding,  of  confirming  the  report, 
and  what  was  done  with  the  money,  whether  fines  or  purchase 
money,  at  the  times  of  confirming  those  biddings,  or  since. 
Befer  it  to  the  Master  to  consider  of  a  proposal,  with  liberty  to 
any  party  to  lay  proposals  before  the  Master,  for  the  future 
management  of  the  estate ;  with  power  to  review  all  the  plans, 
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before  adopted ;  and,  if  the  Master  shall  be  of  opinion,  that  it  is. 
for  the  benefit  of  the  charity,  that  all  or  any  of  the  lands  should 
hereafter  be  let  upon  fines,  or  partly  upon  *fines,  to  be  at  liberty 
to  receive  proposals,  and  to  state  his  opinion  upon  them  as  to 
the  application  of  those  fines,  either  as  divisible  at  the  time  they 
are  paid,  or  being  considered  as  a  permanent  fund  for  the  future 
interest  of  the  respective  objects  of  the  charity  ;  and  to  state  his 
opinion  upon  all  these  matters,  having  due  regard  to  the  letters 
patent,  the  Act  of  Parliament,  and  all  the  subsequent  proceed- 
ings of  this  Court. 

The  master  and  usher  presented  a  petition ;  stating,  that 
several  of  the  charity  estates  had  lately  been  let  with  the  appro- 
bation of  the  Master  at  increased  rents  and  fines;  the  fines 
amounting  to  4,308i. ;  and  insisting,  that  the  petitioners  were 
entitled,  as  their  predecessors,  to  two-thirds  of  the  money,  arising 
from  such  fines,  in  the  proportions,  as  between  themselves,  of 
two-thirds  to  the  master,  and  one-third  to  the  usher.  The 
petition,  farther  stating,  that  the  master  had  expended  consider- 
able sunxs  in  substantial  repairs  and  improvements,  prayed  an 
account  of  the  money,  so  laid  out,  and  an  application  of  the  fund 
in  the  bank  on  account  of  the  fines;  viz.  two- thirds  to  the 
petitioners  in  the  proportions  before  stated:  the  costs  and 
improvement  to  be  paid  out  of  the  remaining  third;  and  the 
surplus  to  go  according  to  the  Act  of  Edward  the  Sixth. 

The  Lord  Chancellob: 

I  am  satisfied,  that  the  question,  how  these  fines  for  the  time 
past  are  to  be  disposed  of,  has  devolved  upon  me  as  a  con- 
sequence of  the  change  of  the  Great  Seal  from  Lord  Thurlow  to 
the  Lords  Commissioners  in  1792.  Lord  Thurlow's  order  was 
calculated  to  set  right  the  mode  of  dealing  with  the  estate,  which 
had  prevailed ;  and  the  Lords  Commissioners  did  not  sufficiently 
attend  *to  the  principle,  on  which  Lord  Thurlow  ordered  a 
review  of  the  application,  directed  by  Lord  Hardwicke. 

The  only  difficulty  I  have  in  this  case  is  upon  the  point, 
whether  I  have  any  thing  more  to  do  with  the  fines  fcr  the  time  past 
than  to  distribute  them  according  to  the  existing  trusts,  actually 
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attaching  upon  them.  Were  I  the  visitor,  as  I  am  not,  I  might 
Btate  an  opinion  :  but  I  am  out  of  my  place  in  observing,  that, 
as  visitor,  I  should  admonish  the  master,  or  usher,  of  this  school 
in  Hertfordshire,  residing  in  Somersetshire,  however  usefully 
employed.  The  master  might  as  well  reside  elsewhere  as  the 
usher :  but  both  ought  to  be,  where  they  will  be  ready  to  do  the 
duty,  and  can  do  it ;  and  it  is  impossible  to  say,  they  can  be  as 
properly  employed  elsewhere,  with  reference  to  the  objects  of 
this  foundation,  as  if  they  were  resident  in  the  place,  where  that 
duty  is  to  be  performed.  This  is  a  royal  foimdation  under 
which  the  master  and  usher  are  corporators.  As  long  as  they 
remain  so,  and  the  visitor  does  not  think  proper  to  remove  them, 
they  must  in  a  court  of  justice  have  the  enjoyment  of  all  the 
revenues,  which  belong  to  them  by  the  same  instrument,  that 
gives  them  the  corporate  character.  The  question  now  before 
me  is  not  as  to  their  conduct,  but  how  the  rents  and  profits  have 
been  actually  given  to  the  persons,  holding  these  situations ; 
and,  unless  I  am  to  conclude,  that  from  the  year  1792  an  im- 
proper mode  of  letting  these  estates  has  prevailed  in  the  Master's 
oflSce,  I  do  not  see  my  way  to  refuse  two-thirds  of  the  profits  for 
the  time  past ;  having  no  right  to  withhold  that,  to  which  they 
have  a  present  title. 
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DKEW  V.  DEEW. 

(2  Veeey  &  Beames,  169—162.); 

A  false  avennent  of  belief  made  on  oath  will  sustain  an  indictment  Lincoln's  Inn 
for  perjury. 

[To  a  bill  for  an  account  of  partnership  dealings  one  of  the 
defendants  put  in  a  plea  averring  that  to  the  best  of  his  belief 
the  alleged  partner  (his  co-defendant)  was  not  at  any  time  a 
partner  with  the  plaintiff.  The  case  is  merely  noted  here  for 
the  purpose  of  preserving  the  following  passage  of  the  Vice- 
Chakcellob's  judgment  upon  the  point  referred  to  in  the  head 
note.] 


The  Vice-Chancbllor  observed  (at  p.  162) : 
It  is  said,  that  the  defendant,  speaking  only  to  his  belief,  is 
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not  liable  to  an  indictment  for  perjury.  Where  a  person  is 
speaking  upon  his  oath  to  acts,  not  his  own,  but  done  by  others, 
it  is  sufficient,  if  he  states  them  upon  his  belief :  a  more  positive 
averment  is  not  necessary;  and  an  indictment  for  perjury  would 
lie  against  a  person,  who  with  perfect  knowledge,  that  the  fact 
was  otherwise,  thus  denied  the  partnership :  if,  for  instance,  the 
person  so  swearing  had  been  employed  in  the  concern,  and  had 
kept  the  accounts  between  them,  as  partners,  he  would  certainly 
be  liable  for  perjury,  upon  clear  proof,  that  he  had  knowledge, 
from  which  he  must  have  formed  a  belief  of  the  fact.    *     *     * 


1818. 
Aug.  7. 

Eldok,  L.C. 

[172] 


EOWLANDSON,   Ex  pabte. 

(2  Yesey  &  Beamee,  172— 174.)  t 

DiBtribution  in  bankruptcy  of  partnersliip  efiPects,  as  joint  property, 
after  assignment  under  an  agreement  for  dissolution:  the  retiring 
partner  having  obtained  an  injunction  and  receiver  upon  the  failure  of 
the  other  to  fulfil  his  contract. 

The  lien  of  a  retiring  partner  under  an  agreement  for  dissolution  may 
be  defeated  by  the  bankruptcy  of  the  continuing  partner. 

Joint  creditors  have  no  lien  on  the  partnership  effects,  until  execu- 
tion, which  may  be  joint  or  several:  their  equity  after  dissolution 
depends  on  the  right  of  the  partners. 

Geoboe  and  Joseph  Ancell,  calico  printers,  agreed  to  dissolve 
their  partnership  on  the  23rd  of  November,  1810;  that  from 
that  day  the  business  should  be  carried  on  by  Joseph  alone; 
receiving  and  paying  the  debts ;  taking  the  lease,  stock,  &c.  at  a 
valuation ;  and  paying  George  1,000?.,  beyond  his  share  of  the 
stock,  by  instalments,  on  the  1st  of  January  and  July,  1812,  and 
the  1st  of  January,  1818 ;  for  securing  which  payments  Joseph 
was  to  give  his  bills,  and  farther  security,  to  be  settled  by 
arbitration. 

A  bond  of  arbitration  was  given  accordingly ;  and  an  award 
made  in  January,  1811.  In  February,  George  assigned  all  his 
interest  according  to  the  agreement ;  and  gave  up  the  possession ; 
but,  Joseph  refusing  to  give  his  acceptance,  George,  in  July, 
1811,  filed  a  bill  for  an  account  of  the  partnership  effects; 
t  This  case  is  also  reported  in  1  Rose,  416. 
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praying  that  the  defendant  Joseph  Ancell  may  be  decreed  to  Rowland- 
pay  or  secure  the  instahnents ;  and  may  be  restrained  from  Ex^te. 
getting  in  and  disposing  of  the  joint  effects,  and  for  a  re- 
ceiver. On  the  29th  of  July,  1811,  an  injunction  was  granted ; 
and  a  reference  directed  for  the  appointment  of  a  manager : 
but  before  any  farther  proceeding  Joseph  Ancell,  on  the  20th 
of  January,  1812,  became  bankrupt ;  and  on  the  25th  of  June  a 
joint  commission  issued. 

The  petition,  presented  by  the  assignees,  stated,  that  at  the 
time  of  dissolution  the  partnership  was  insolvent;  and  the 
books,  &c.  were  therefore  not  submitted  to  the  arbitrators ;  that 
the  transaction  was  a  fraud  upon  the  joint  creditors ;  and  the 
joint  property  at  the  time  of  *dissolution  ought  to  be  divided  C  *^'^^  3 
among  them;  and  accordingly  praying  a  declaration,  that  the 
whole  of  the  partnership  effects  at  the  time  of  dissolution  consti- 
tute joint  property ;  and  may  be  distributed  accordingly. 

Sir  Samuel  Ramilly,  and  Mr,  Cooke,  in  support  of  the  peti- 
tion :  Mr,  Bell  against  it. 

Thb  Lobd  Ghancellob: 

This  petition  is  important,  and  very  special  in  the  circum- 
stances. It  is  clear  that  George  Ancell  would  have  had  a  lien 
upon  the  effects  of  the  partnership  as  against  Joseph :  whether 
as  against  his  creditors  is  a  different  consideration  ;  and  I  do  not 
mean  to  intimate,  that  the  lien  would  prevail ;  particularly  with 
reference  to  the  bankruptcy ;  as,  if  one  partner  puts  another  in 
possession  of  partnership  effects,  leaving  them  entirely  in  his 
order  and  disposition,!  or  giving  him  title  under  an  instrument, 
it  is  very  difficult  to  maintain  a  lien ;  considering  the  effect  of 
the  law,  resulting  from  the  fact,  that  he  has  by  title  made  that 
the  sole  property,  or  has  by  his  conduct  placed  it  under  the 
order  and  disposition,  of  the  other :  but  that  is  the  operation  of 
law ;  and,  as  I  said  in  Ex  parte  Ruffin,l  which  I  think  was  right, 
the  joint  creditors  have  no  lien  upon  the  partnership  effects  prior 
to  the  dissolution.  They  could  only  sue  the  partners,  and  take 
execution,  joint  or  several,  as  they  might :  but  until  execution 

t  Stat.  21  Jam.  I.  c.  19,  8.  11.  WtUuma,  8  B.  B.  62  (11  Yes.  3). 

t  6 B.  B.  237  (6  Vee.  119);  Exparie 
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Rowland- 

BON, 

Ex  parte. 
[174] 


there  is  no  process,  by  which,  as  creditors,  they  could  take  the 
partnership  effects:  and  the  equity  for  such  distribution  is 
worked  out  through  the  right  of  the  partners. 

The  bankruptcy  took  place  on  the  20th  of  January,  1812; 
circumstances  so  standing  from  January,  1811,  until  about  six 
months  afterwards,  when  George  Ancell  filed  a  bill;  insisting, 
that  this  proceeding  by  Joseph,  taking  advantage  of  this  execu- 
tory contract,  and  not  fulfilling  his  own  obligation  under  it,  was 
fraudulent ;  and  praying,  that  unless  he  would  make  good  his 
part  of  the  agreement,  the  Court  would  apply  the  joint  effects  as 
they  ought  to  be  applied  between  them.  No  creditor  had  then 
any  lien ;  and  the  Court  restrained  Joseph  from  farther  inter- 
fering ;  and  appointed  a  manager ;  taking  the  administration  of 
the  partnership  property  into  its  own  hands.  By  the  effect  of 
those  orders  therefore,  restraining  Joseph  upon  the  equity  of 
George,  unless  consent  can  be  clearly  established  from  subse- 
quent conduct,  this  property  is  not  to  be  considered  as  in 
Joseph's  order  and  disposition,  and  as  assigned  to  him.  There- 
fore what  remained  of  the  partnership  effects  ought  to  be  applied 
to  the  partnership  debts  as  joint  property ;  without  prejudice  to 
any  intermediate  transactions,  before  the  date  of  the  commis- 
sion ;  which  are  not  before  me. 

I  do  not  consider  this  decision  as  in  any  degree  breaking  in 
upon  the  principle  of  Ex  parte  Ruffin. 


181S. 

Eldon,  L.C. 
[177] 


OSBOENE,   Ex  parte. 

(2  Vesey  &  Beames,  177—180.)  t 

Departure  from  the  realm  or  dwelling-hoiise,  and  th  consequential 
delay  of  a  creditor,  is  not  an  act  of  bankruptcy  without  proof,  or  neces- 
sary inference,  of  an  intention  to  delay  at  the  instant  of  departure. 

Pressure  of  debts,  though  strong,  is  not  conclusive,  eyidence  of  that 
intention. 

In  December,  1812,  a  commission  of  bankruptcy  issued  against 

William  Parr ;  under  which  he  was  declared  a  bankrupt.     The 

act  of  bankx'uptcy  was  leaving  his  dwelling-house  at  Liverpool, 

in  1807,  and  going  to  South  America :  the  deposition  stating, 

t  This  case  is  also  reported  in  1  Bose,  387. 
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that  the  deponent  was  delayed  in  recovering  his  debt ;  and,  as  he  Osbobne, 
believes,  other  creditors  were  delayed  by  such  absence  abroad ;  ^^  P"*®* 
not  expressing  any  motive  as  to  his  departure. 

The  petition  prayed,  that  the  commission  may  be  superseded 
upon  two  grounds  :  1st,  That  the  departure,  not  being  stated  to 
liave  been  with  the  intention  of  defeating  or  delaying  a  creditor, 
was  not  an  act  of  bankruptcy :  2ndly,  That  a  creditor  is  not  a 
competent  witness  to  prove  an  act  of  bankruptcy. 

[The  alteration  of  the  law  of  evidence  has  deprived  the  2nd 
ground  of  any  further  interest.] 

Before  his  departure  an  advertisement  appeared  in  the  public 
papers  at  Liverpool ;  stating,  that  William  Parr  *was  going  out      [  •ns  ] 
to  La  Plata  in  the  Phcenix ;  that  she  would  be  cleared  for  sea 
within  the  month  ;  and  he  would  take  charge  of  any  shipments 
by  her  ;  with  a  reference  for  freight,  &c.  to  Parr. 

Sir  Samuel  Bomilly^  and  Mr.   Cooke,   in   support  of  the 
petition : 

The  intention  at  the  time  of  departure  to  delay  a  creditor  is 
essential  to  this  act  of  bankruptcy.  In  OuUtorCs  case  t  he  made 
it  known,  that  he  was  going  to  the  West  Indies,  to  collect  debts, 
and  make  the  most  of  his  property :  it  was  contended,  that  the 
departure  without  paying  his  debts  was  an  act  of  bankruptcy : 
but  Lord  Habdwicke  did  not  consider  it  so,  from  the  declared 
bond  fide  object ;  having  no  view  consistent  with  an  intention  to 
delay  a  creditor.  Fowler  v.  Padgetl  followed  that:  the  de- 
parture, being  for  the  very  purpose  of  procuring  money,  was 
not  an  act  of  bankruptcy.  The  doctrine  of  Bullbr,  Justice,  in 
Woodier* 8  case,§  was  thought  to  extend  too  far.  In  Williams  v. 
Niain  II  the  plaintiff,  having  a  partner,  might  not  have  contem- 
plated, as  a  consequence,  that  his  debts  would  not  be  paid. 
#    *    * 

Mr.  Hart,  for  the  assignees.    ♦     *    ♦ 

1-  Atk.  193.  §  Bui.  NL  Pri.  Cas.  39. 

'    J  4  B.  B.  511  (7  T.  B,  509).  ||  1  Taunt.  270. 
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[179] 


OsBOBNE,     The  Loed  Chancellor: 

Sx  parte. 

The  application  to  supersede  this  commission  is  made  upon 
two  grounds :  1st,  That  no  act  of  bankruptcy  was  committed  : 
2ndly,  That  the  act  of  bankruptcy  alleged  is  not  established  by 
evidence,  capable  of  proving  it ;  being  the  evidence  of  a  creditor  ; 
and  it  is  perfectly  settled,  that  a  creditor  cannot  prove  the  act  of 
bankruptcy,  to  support  the  commission.     No  witness  attending 
to  prove  the  act  of  bankruptcy,  an  adjournment  took  place ;  and 
at  the  next  meeting  the  witness  produced,  had  he  been  com- 
petent,  does  not  prove  an  act  of  bankruptcy;    proving  the 
departure  certainly ;  but  not  even  going  the  length  of  stating, 
that  it  was  with  the  intention  of  defeating  or  delaying  creditors* 
That  omission,  however,  the  Court  would  be  disposed  to  overlook, 
if  the  fact  afforded  the  necessary  inference,  that  he  must  have 
departed  with  the  intent  at  that  instant  to  delay  a  creditor.    I 
also  agree,  that,  if  a  man  is  pressed  with  debts  at  the  time  of  his 
departure,  that  is  strong  evidence  of  an  intention  to  delay  credi- 
tors; though  I  do  not  say  with  Lord  Ellenborough,  that  I 
should  have  no  hesitation  upon  that ;  depending  on  all  the  cir- 
cumstances, affecting  his  conduct,  as  proved  at  the  time.    The 
proof  is  very  singular  certainly;  as  shewing  an  intention  of 
delaying  creditors ;  that  a  man,  covered  with  debts  at  Liverpool, 
declared  by  public  advertisement,  that  he  was  going  out  in  a 
particular  ship  to  America  ;  and  would  take  a  cargo ;  informing 
his  creditors,  and  thus  enabling  them  to  disappoint  his  intention 
of  going  abroad  for  the  purpose  of  delaying  them. 
Here  is  not  therefore    before  me  evidence  by  any  means 
[  •180  ]      proving,  that  Parr  did  at  the  instant  of  his  departure  ♦contem- 
plate the  defrauding  or  delaying  his  creditors :  but  they  desire 
now  upon  other  affidavits,  that  they  may  take  the  chance  of  a 
trial  at  law ;  to  see,  whether  they  cannot  prove  such  intention. 
That  is,  I  think,  too  much  to  grant  in  this  case :  the  commission 
having  issued  a  year  ago  :  the  commissioners  after  an  adjourn- 
ment having  considered  the  proof  sufficient ;  though  it  was  not ; 
and  no  person  is  now  mentioned,  capable  of  being  brought 
forwards  as  a  competent  witness  to  prove  the  act  of  bank- 
ruptcy. 

The  commission  was  superseded. 
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TRECOTHICK.  i8i3. 


(2  Vesey  &  Beames,  181—182.)  July2e. 

Exceptions  to  the  general  rule,  entitling  a  mortgagee  to  costs.  Eldon,  L.C. 

Ms.  Bell,  upon  a  motion  to  vary  an  order  as  to  costs  between 
mortgagor  and  mortgagee,  insisted,  that  there  was  no  instance  of 
refusing  a  mortgagee  his  costs  :  the  general  rule,  which  depends 
on  a  principle  of  public  policy,  with  the  view  of  encouraging 
loans  on  mortgage,  requiring  the  mortgagor  always  to  be  ready 
with  a  tender. 

Sir  Samuel  Romilly,  and  Mr.  Wilson,  for  the  mortgagor, 
denied  any  such  rule,  entitling  a  mortgagee  to  costs  under  all 
circumstances;  however  vexatious  and  oppressive  his  conduct 
may  have  been. 

Thb  Lobd  Chancellor: 

In  general  cases,  there  is  no  doubt,  a  mortgagee  is  entitled  to 
his  costs  :  but  there  are  exceptions;  as  in  Sidney's  case ;  f  where 
I  refused  a  mortgagee  his  costs.  In  a  case  before  Lord  Thurlow, 
Lord  Lonsdale  had  filed  a  bill  of  foreclosure ;  meaning,  not  that 
the  estate  should  be  redeemed,  but  to  inflict  a  chancery  suit  upon 
the  defendant ;  who  moved  for  a  reference  to  the  Master  to  in- 
quire, what  was  due;  having  found  the  means  of  payment; 
npon  which  the  plaintiff  moved  to  dismiss  his  bill.  After  that 
conduct  Lord  Thublow  thought  him  entitled  to  costs  :  but  I  have 
no  difficulty  in  saying,  I  would  have  refused  them  ;  as,  admitting 
the  policy,  that  has  been  mentioned,  of  holding  the  mortgagor  to 
a  tender,  yet  if  the  conduct  of  the  mortgagee  shews,  that,  though 
repeated  ^tenders  should  be  made,  he  will  not  act  upon  them,  I  [  *182  ] 
would  apply  the  doctrine  of  law  to  that  case.  The  rule  is,  I 
agree,  almost  universal :  but  exceptions  have  been  made.  The 
case  however  must  go  to  the  extent  I  have  mentioned. 

t  DeiilUn  y.  Gale,  6  E.  E.  192  (7  Ves.  583). 
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1813.  WELBY  V.   WELBY. 

^^^14^ 2]^'  (2  Vesey  &  Beames,  187—200.) 

An  heir  put  to  election  between  estates  devised  to  bim  and  descended ; 
ICO  li  ^^^y-  the  devisor  havinir  been  tenant  in  tail  of  some,  and  tenant  for  life  with. 

Grant,  M.R.  .,  •      •    *       j   i.i. 

the  reversion  in  fee  of  others. 

[  187  ]  Construction  of  a  devise,  as  applying  to  the  body  of  the  estate,  or 

merely  a  reversion,  from  the  combination  of  it  with  other  estates,  the 
general  inaptitude  of  the  limitations  to  a  reversion. 


William  Wblby  at  the  time  of  his  death,  in  1792,  was  seised, 
among  other  estates  in  the  counties  of  Lincohi  and  Leicester,  of 
lands  at  Pointon,  as  heir  male  of  the  body  of  his  father  Bichard 
Welby,  devisee  of  those  estates  in  tail  male  under  the  will  of 
his  brother  William  Welby,  and  of  the  manor  of  Sapperton,  as 
tenant  for  life,  with  the  reversion  in  fee,  expectant  upon  estates 
tail  to  his  first  and  other  sons,  and  estates  in  strict  settlement  to 
his  brothers  John  and  Richard,  and  their  first  and  other  sons, 
respectively,  under  a  recovery,  suffered  of  that  estate  to  the  uses, 
declared  by  indentures  of  April,  1784,  for  the  purpose  of  confirm- 
ing the  will  of  Bichard  Welby,  as  to  estates,  of  which  he  was 
only  tenant  for  life  or  in  tail,  in  favour  of  his  younger  sons  John 
and  Bichard.  John  dying  unmarried  in  1786,  in  possession  of 
the  estates  at  Sapperton  and  Pointon,  and  seised  in  fee  of  estates 
[  *188  ]  at  *Fleckney,  devised  all  the  residue  of  his  estates  real  and 
personal,  subject  to  some  legacies,  to  his  brother  William. 

William  Welby,  by  his  will,  dated  the  15th  of  September,  1790, 
devised  estates  at  Langford  and  Arlsey,  charged  with  his  debts 
in  aid  of  his  personal  estate,  to  his  son  Sir  William  Earle  Welby, 
the  defendant,  in  fee ;  and  all  his  manors,  lands,  &c.  which  he 
was  entitled  to  before  the  death  of  his  late  brother  John  Welby 
deceased,  and  also  all  his  manors,  lands,  &c.  situate  at  Sapperton 
and  Pointon,  and  at  Fleckney,  which  were  given  and  devised  to 
him  by  his  said  brother's  will,  and  all  other  the  lands,  &c. 
whereof  or  wherein  he  or  any  person  in  trust  for  him  had  any 
estate  of  inheritance  in  possession,  reversion,  remainder,  or 
expectancy,  and  whereof  he  had  a  disposing  power,  to  trustees 
and  their  heirs,  to  the  several  uses  following :  as  to  the  manor 
of  Newton,  &c.  to  the  use  of  the  plaintiff  William  Earle  Welby, 
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his  grandson,  and  his  assigns  for  life ;  with  remainder  to  trustees  Wvufr 
to  preserve  contingent  remainders,  to  the  first  and  other  sons  of  wklbt. 
the  plaintiff  in  tail  male  and  divers  remainders  over  :  and  as  to 
all  his  other  manors,  &e.  to  his  son  Sir  William  Earle  Welby, 
the  defendant,  for  life,  without  impeachment  of  waste ;  with 
remainder  to  the  plaintiff  for  life  without  impeachment  of  waste ; 
remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  the  first  and  other  sons  of  the  plaintiff  in  tail  male ; 
with  remainders  over,  and  powers  of  leasing  and  jointuring  to 
his  son  and  grandson. 

By  a  codicil,  executed  in  June,  1792,  the  devisor  gave  some 
after  purchased  estates  to  the  same  uses. 

The  bill  insisted,  that  the  testator,  having  devised  estates,  of  [  18^  1 
which  he  was  seised  in  fee,  to  the  defendant  Sir  William  Earle 
Welby,  his  eldest  son  and  heir,  in  fee,  and  taken  upon  him  to 
devise  the  estates  of  Sapperton,  of  which  he  was  only  tenant  for 
life,  and  of  Pointon,  of  which  he  was  tenant  in  tail,  to  his  said  son 
for  life,  with  remainder  to  the  plaintiff  for  life,  &c.,  Sir  William 
Earle  Welby,  taking  considerable  benefits  under  the  will,  ought 
not  to  be  permitted  to  disappoint  the  manifest  intention  of  the 
testator ;  and  the  estates  of  Sapperton  and  Pointon  ought  to  be 
settled  to  the  uses  of  the  will ;  praying  a  declaration,  that  Sir 
William  Earle  Welby  had  by  suffering  a  recovery  of  the  estates 
of  Sapperton  and  Pointon  to  the  use  of  himself  in  fee,  elected  to 
take  under  the  wills  of  William  Welby  the  Elder,  or  Bichard 
Welby,  or  under  the  indentures  of  April,  1734. 

Sir  Samuel  Romilly,  and  Mr.  DowdesweU,  for  the  plaintiffs, 
referred  to  the  case  in  Gilbert,!  as  a  decisive  authority,  that  the 
doctrine  of  election  applies  equally  to  the  heir  as  to  a  stranger ; 
contending,  that  the  distinction  is  immaterial,  whether  the 
devise  proceeds  from  mistake,  or  from  a  wilful  design  to  dispose 
of  the  estate  of  another ;  which  was  inferred  as  to  the  Sapperton 
estate  from  an  application  of  the  testator  to  his  son,  about  six 
months  after  the  execution  of  the  will,  to  join  him  in  a  lease  of 
that  estate,  if  either  should  so  long  live. 

t  Oilb.  ISq.  Bep.  15. 
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Wblbt  Mr.  Richards,  Mr,  Leach,  and  Mr.  Pepys,  for  the  defen- 

Wei!bt.  dant,  contended,  that  the  testator's  intention,  as  declared,  was  to 
[  'IPO  ]      dispose  only  of  estates,  to  which  he  was  *en titled  under  hia 

brother's  will ;  and  that  the  devise  as  to  the  Sapperton  estate 

applied  only  to  the  reversion  in  fee. 

Atiff.2.      The  Master  of  the  Bolls: 

The  question  in  this  case  is,  whether  the  defendant  Sir 
William  Earle  Welby  is  bound  to  make  an  election  between 
certain  estates,  devised  to  him  by  his  father  in  fee,  and  two 
other  estates,  called  Sapperton  and  Pointon ;  which,  it  is  con- 
tended, the  testator  has  to  a  certain  extent  devised  to  the  plain- 
tiff, his  grandson ;  but  which  he  had  no  power  to  devise :  the 
defendant  being  entitled  thereto  as  tenant  in  tail. 

That  an  heir,  to  whom  an  estate  is  devised  in  fee,  may  be  put 
to  an  election,  although  by  the  rule  of  law  a  devise  in  fee  to  an 
heir  is  inoperative,  I  should  have  thought  perfectly  clear, 
independently  of  Lord  Cowpeb's  decision  in  the  case  in 
Gilbert ;  +  for,  if  the  will  is  in  other  respects  so  framed  as  to 
raise  a  case  of  election,  then,  not  only  is  the  estate  given  to  the 
heir  under  an  implied  condition,  that  he  shall  confirm  the  whole 
of  the  will,  but  in  contemplation  of  equity  the  testator  means,  in 
[  *idi  ]  case  the  condition  shall  not  be  complied  with,  to  give  *the 
disappointed  devisees  out  of  the  estate,  over  which  he  had  a 
power,  a  benefit  correspondent  to  that,  of  which  they  are 
deprived  by  such  non-compliance.  So,  that  the  devise  is  read, 
as  if  it  were  to  the  heir  absolutely,  if  he  confirm  the  will ;  if 
not,  then  in  trust  for  the  disappointed  devisees  as  to  so  much  of 
the  estate,  given  to  him,  as  shall  be  equal  in  value  to  the  estates 
intended  for  them. 

But  in  this  case  it  is  said,  that  the  will  has  not  given  to  the 
plaintiff  those  estates,  which  the  defendant  claims  as  tenant  in 
tail ;  and,  if  it  has  not,  no  case  of  election  can  arise.  That  it 
has  not  is  contended  on  different  grounds. 

First,  it  is  said,  that  the  devise  is  restricted  to  estates,  which 
were  given  and  devised  to  the  testator  by  his  brother's  will.  If 
therefore  by  his  brother's  will  he  took  nothing  in  those  estates, 
t  Anon.,  Gilb.  £q.  Bep.  15. 
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nothing  will  pass :  if  he  took  a  limited  interest,  that  limited  Welby 
interest  only  will  pass:  but  I  am  of  opinion  that  the  words  welby. 
relied  on  are,  not  words  of  intended  restriction,  but  merely  an 
erroneous  description.  The  testator  does  not  give  such  estates 
as  were  devised  to  him  by  his  brother's  will :  but  he  says,  "  I 
give  my  manors,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being,  at  Sapperton  and  Pointon,  in  the  county  of 
Lincoln,  and  at  Fleckney,  in  the  county  of  Leicester,  which  " 
(i.e.  which  manors,  lands,  tenements,  and  hereditaments)  "  were 
given  and  devised  to  me  by  my  said  brother's  will." 

So,  in  several  parts  of  the  will  he  adds  to  the  description  of  an 
estate  the  words,  "  which  1  purchased  "  of  such  a  person.  It 
could  never  be  contended,  that  the  specified  estate  would  not 
pass,  though  otherwise  suflBciently  *described,  on  account  of  a  C  *^^2  ] 
mistake  in  this  additional  description.  As  little  can  it,  I  think, 
be  contended,  that,  if  the  testator  had  been  the  absolute  owner 
of  Sapperton  and  Pointon,  this  devise  must  have  wholly  failed, 
if  it  turned  out,  that  it  was  not  under  his  brother's  will  that  he 
had  become  entitled  to  those  estates.  It  seems  to  me  to  be 
impossible  to  qualify  this  clause  by  the  words,  which  come  in  at 
the  end  of  the  next,  viz.  "  whereof  or  wherein  I,  or  any  person 
or  persons  in  trust  for  me,  have  or  hath  any  estate  of  inheritance 
in  possession,  reversion,  remainder,  or  expectancy,  and  whereof 
I  have  a  disposing  power ;  "  for  these  words  clearly  refer  to  those 
other  manors,  &c.  which  he  gave  only  in  general  terms;  and 
would  not  in  point  of  sense  or  grammar  apply  to  the  estates, 
which  he  had  in  the  preceding  clause  given  by  particular 
description.  The  fact  is,  that  in  Pointon  the  testator  had  no 
devisable  interest  whatever :  he  was  merely  tenant  in  tail  of  it : 
yet  Pointon  is  expressly  devised.  With  regard  to  that  estate 
therefore  it  seems  to  me  to  be  clear,  that  the  defendant  must 
make  an  election. 

The  question  as  to  the  estate  at  Sapperton  admits  of  more 
doubt.  In  that  estate  he  had  a  devisable  interest,  namely  a 
reversion  in  fee.  There  is  therefore  something  to  satisfy  the 
devise ;  and  there  is  no  such  necessity,  as  in  the  case  of  Pointon, 
lor  holding,  that  the  testator  meant  to  give  what  it  was  not  in 
his  power  to  give.    Yet  a  man  may  as  well  suppose  himself  the 
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Wklbt      absolute  owner  of  an  estate,  in  which  he  has  only  a  limited 

Wklby,  interest,  as  of  an  estate,  in  which  he  has  no  interest,  or  no 
devisable  interest,  whatever.  The  question  is,  what  the  testator 
intended  to  include.  The  plaintiff  contends,  that  on  the  face  of 
this  will  it  is  cleat,  that  it  was  the  body  of  the  estate,  the  land 
composing  the  estate,  and  not  a  mere  reversionary  interest  in  it, 
that  was  meant  to  be  devised. 

[The  Masteb  of  the  Bolls  then  referred  to  several  earlier 
cases  upon  this  point  and  continued  as  follows : — ] 

[  198  ]  When  a  will  purports  to  comprehend  all  estates,  and  an  estate 

in  reversion  is  to  be  struck  out  of  it,  a  part  of  the  will  is  left 
inoperative :  but  here  it  is  admitted,  that  the  will,  as  a  devise  of 
the  Sapperton  estate,  is  perfectly  complete ;  and  that,  as  applied 
to  the  entirety  of  that  estate,  there  is  not  any  one  part  of  it  in  the 
smallest  degree  at  variance  with  any  other  part  of  it.  The 
inconsistencies  arise  only  from  the  attempt  to  confine  it  to  that 
reversionary  interest,  which  the  testator  had  in  the  estate ;  and 
the  plaintiff  refers  to  the  limitations  only  to  shew  the  extreme 
improbability,  that  the  testator  could  mean  to  pass  less  than  the 
plain  words  of  the  will  purport  to  pass.    It  is  said,  that  notwith- 

[  *199  ]  standing  all  the  ^evidence,  furnished  by  the  will,  of  an  intention 
to  pass  the  whole  estate,  it  is  yet  apparent,  that  the  testator 
could  not  conceive  himself  to  have  the  whole  interest  in  it ;  as 
about  six  months  after  the  execution  of  the  will  he  procured  his 
son  to  join  in  a  lease  of  it  for  sixty  years,  if  either  should  so  long 
live ;  whereas,  if  he  had  thought  himself  tenant  in  fee,  he  could 
have  granted  a  lease  of  any  duration  without  his  son's  con- 
currence :  but  I  do  not  see,  how,  supposing  extrinsic  evidence  to 
be  at  all  admissible,  the  will  can  be  construed  by  matters 
posterior  to  its  execution.  What  he  knew  in  1790  cannot  be 
determined  by  evidence  of  what  he  knew  in  1791.  Whatever 
may  have  been  the  motive  for  joining  his  son  in  the  lease,  I  very- 
much  doubt,  whether  it  could  be,  that  he  knew  himself  to  be 
only  tenant  in  tail  with  a  reversion  in  fee ;  for  with  all  the 
anxiety,  which  the  will  manifests,  to  keep  the  estate  in  the  family 
as  long  as  possible  by  making  his  son  and  grandson  tenants  for 
life,  it  is  inconceivable,  that  he  should  not  have  acquired  to 
himself  the  power  of  making  those  limitations  effectual,  if  he 
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knew,  that,  as  things  stood,  they  would  be  wholly  inoperative. 
However,  with  this  supposed  knowledge  of  his  real  situation,  he 
confirms  his  will,  just  as  it  stood.  If,  as  it  stood,  it  did 
comprehend  the  whole  of  this  estate,  the  consequence,  would 
only  be,  that  he  chose  purposely  to  confirm  a  disposition,  which 
he  might  at  first  have  made  through  mistake.  An  assumption 
of  power  to  .give  what  a  testator  knows  not  to  belong  to  him  is 
at  least  as  much  a  ground  of  election  as  a  disposition  of  what 
he  has  mistakenly  conceived  to  be  his  own.  Indeed  some 
Jadges  have  thought,  though,  as  I  apprehend,  erroneously,  that 
it  is  only  when  a  person  knows  the  estate  he  devises  not  to  be  his 
own,  that  the  doctrine  of  election  takes  place. 

If,  according  to  the  sound  construction  of  the  will,  the  estate, 
on  which  the  question  arises,  be  comprehended  in  it,  it  is 
immaterial^  whether  it  was  by  mistake  or  design  that  the  devise 
was  made.  It  appears  to  me,  that  this  will  does  comprehend  the 
entirety  of  the  two  estates  of  Sapperton  and  Pointon ;  and  con- 
sequently that  the  defendant  is  as  to  both  of  them  compellable  to 
elect.  But  I  do  not  think,  that  by  merely  having  suffered  a 
recovery  of  those  estates  he  can  be  considered  as  having  made 
his  election. 


Welby 
Welby. 


[200] 


METCALFE  v.  PULVEKTOFT.f 

(2  Vesey  &  Beamee,  200—208.) 

The  effect  of  the  maxim,  ''  Pendente  lite  nihil  innovetur''  is  limited  to 
the  lights  and  parties  m  that  suit. 

A  purchaser  pendente  lite  from  the  defendant  in  a  real  action  is  bound 
hy  the  judgment. 

The  assignee  of  the  equity  of  redemption  pending  a  suit  for  redemption 
is  bound  by  the  decree. 

The  purchaser  of  an  estate,  charged  with  debts,  pending  a  suit  by 
creditors,  is  bound  by  the  decree. 

A  judgment  confessed  after  a  biU  of  foreclosure  is  ineffectual  against 
the  plaintiff. 

[In  this  case  the  Vice-Chancellob  had  occasion  to  consider  the 
effect  of  a  conveyance  pendente  lite  and  in  reference  to  the  above 
maxim  he  made  the  following  observations  : — ] 

The  true  interpretation  of  this  rule  is,  that  the  conveyance 
does  not  vary  the  rights  of  the  parties  in  that  suit;  that  it  gives 
t  Price  V.  Price  (1887)  35  Ch.  D.  297,  56  L.  J.  Ch.  530,  56  L.  T.  842. 


1813. 
Avg.  S,  10. 

Pluhbb, 
V..C. 

[200] 
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«4  1818.    CH.    2  VE8EY  &  BEAMES,  205—206.      [b.k. 

Metcalfe  no  better  right,  having  no  effect  with  reference  to  any  beneficial 
PuLTEB-  result  against  the  plaintiff  in  that  suit ;  and  it  is  very  reasonable, 
TOFT.  jjjj^j  j.jjg  litigating  parties  should  be  exempted  from  the  necessity 
of  taking  notice  of  a  title,  acquired  under  such  circumstances. 
With  regard  to  them  it  is  as  if  it  had  never  existed  :  otherwise 
suits  would  be  indeterminable ;  if  one  party  pending  the  suit 
could  by  conveying  to  others  create  a  necessity  for  introducing 
new  parties.  The  voluntary  act  therefore  of  the  defendant, 
conveying  to  another,  cannot  vary  the  situation,  or  affect  the 
rights,  of  the  plaintiff.  The  lis  pendens  is  presumptive,  if  not 
actual,  notice ;  and  the  purchaser  is  in  the  same  situation,  in  which 
the  vendor  stood ;  upon  this  plain  principle,  that  the  suit  is  to  be 
decided  according  to  the  state  of  things,  when  it  was  instituted ; 
and  the  rights,  however  they  may  be  varied  by  death,  bankruptcy, 
&c.  cannot  be  affected  by  the  voluntary  act  of  either  party. 

This  is  the  principle,  running  through  all  the  cases  both  at 
law  and  in  equity.  In  a  real  action,  notwithstanding  a  conveyance 
pending  the  suit,  the  defendant,  is  treated  with  reference  to  the 
execution,  as  if  he  remained  a  party.  So  upon  the  writ  of 
mesne,  in  the  second  Institute.!  The  judgment  in  the  real 
action  will  over-reach  an  alienation  pending  the  writ :  as  if  the 
alienation  had  any  effect  to  defeat  the  judgment,  it  would  have 
all  the  effect  I  have  stated.  The  authorities  establish  this 
proposition ;  that  alienation  pending  a  suit  gives  no  new  right ; 
and  does  not  vary  the  rights  of  the  litigating  parties  :  the 
[  ^206  ]  alienation  of  the  defendant  for  the  purpose  of  that  cause  *has  no 
effect  as  against  the  plaintiff ;  who  is  entitled  to  proceed,  as  if 
no  such  title  existed :  and  it  would  be  extraordinary,  that  in 
another  suit,  with  other  parties,  for  other  purposes,  it  should  not 
be  so  considered ;  depending  upon  the  rights  to  convey  and  to 
purchase,  and  the  consequent  propriety  of  that  suit.     »     *    * 

The  principle  is  so  clearly  stated  in  some  of  the  cases,  that  it 
is  unnecessary  to  go  through  them  all.  In  the  most  recent  one. 
The  Bishop  of  Winchester  v.  Paine,l  the  Master  of  thb  Bolls 
in  his  clear  and  luminous  manner  states  precisely  the  proposition, 
upon  which  I  put  this  case ;  that,  though  ordinarily  the  decree 
binds  only  the  parties  to  the  suit,  he,  who  purchases  during  the 
pendency  of  the  suit,  is  bound  by  the  decree,  that  may  be  made 
tl2  Inst.  376.  t  8  E.  E.  131,  133  (11  Ves.  194,  197). 
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against  the  person,  from  whom  he  derives  title :  *a8  between  the 
litigating  parties  any  person,  coming  in  by  conveyance  pending 
the  suit,  is  bound  by  the  right  of  him,  from  whom  he  takes :  as 
to  them  it  is  as  if  no  such  title  existed ;  referring  to  the  case  put 
by  Lord  Habdwicke  t  in  Garth  v.  Ward,  of  an  assignment  of 
the  equity  of  redemption  pending  a  bill  for  redemption,  putting 
the  assignee  upon  the  same  footing  as  the  person,  from  whom  he 
obtained  the  assignment. 

One  of  the  strongest  cases  is  Walker  v.  SmaUwood ;  t  that  the 
purchaser  of  an  estate,  charged  with  debts,  pending  a  suit  by 
creditors  is  bound :  but  the  concluding  passage  of  Lord  Camdbm's 
judgment,  declaring,  as  a  general  rule,  that  an  alienation 
pending  a  suit  is  void,  must  be  understood  with  reference  to  the 
subject  he  is  speaking  of,  not  absolutely.  In  Tlie  Bi$hop  of 
Winchester  v.  Beavor  §  Lord  Alvanley's  opinion  is  merely  that 
an  attempt  to  introduce  a  new  incumbrance  to  the  prejudice  of 
the  litigating  parties  by  a  judgment  confessed  after  the  bill 
lUed  would  not  do.  Sorrel  v.  Carpenter,  \\  Turner  v.  RichTnond,^ 
and  the  obscure  case  in  Chancery  cases, it  do  not  go  farther  than 
avoiding  the  conveyance  with  reference  to  the  suit  depending, 
not  to  all  purposes.    ♦    ♦    • 


Metcalfe 

9, 

PULVKB- 
TOFT. 

[  '207  ] 


HARRIS,   Ex  PARTE. J  t 

(2  Yesey  &  Beames,  210—216.)  §  § 

Under  a  joint  oomilaifiaion  of  bankruptcy  no  proof  is  allowed  for  either 
the  joint  or  separate  estate  against  the  other,  unless  the  debt  arose  by 
fraud,  as  distinguished  from  contract ;  as  by  an  act  against  the  expressed 
or  implied  contract,  and  without  the  expressed  or  implied  authority  of  the 
oo-peotner ;  as  by  overdrawing,  to  increase  the  separate  estate ;  or  under 
dzcumstanoes  implying  fraud;  as  for  private  purposes,  without  the 
knowledge,  consent,  privity,  or  subsequent  approbation,  of  the  other; 
inferred  from  his  giving  the  whole  control  to  his  partner. 

Upon  the  petition  of  the  assignees  under  a  commission  of 
bankruptcy  against  Ramsey  and  Aldrich,  praying    liberty  to 


t  2  Atk.  175. 

X  Amb.  676. 

§  3  Yes.  314.    See  8  B.  R  132. 

II  2  P.  Wms.  482. 

f  2Vem.  81. 

B.B. — ^YOL.  Xni. 


1 1  Ch.  Ca.  300. 

Xt  ^eadv.^at7«y(1877)3App.CaB. 
d4, 47  L.  J.  Ch.  161, 37  L.  T.  N.  S.  510. 

§§  This  case  is  also  reported  in 
1  Bose,  437. 


181S. 
Aug,  12. 

ElfDOK,  L.O. 

[210] 
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Habbts,      prove  against  the  separate  estate  of  Bamsey  a  debt  of  1,082Z.,  the 

^  ^  ^'     commissioners  were  directed  to  inquire,  whether  Bamsey  without 

the  knowledge  or  privity  of  Aldrich,  and  with  the  fraudulent 

intention  to  increase  his  separate  estate,  took  that  sum  of  money 

out  of  the  joint  estate. 

The  commissioners  having  certified  under  that  reference,  that 
Bamsey  took  that  sum  from  the  joint  estate  without  the  know- 
ledge or  privity  of  Aldrich,  but  not  with  the  fraudulent  intention 
to  increase  his  separate  estate,  another  reference  was  directed  to 
them,  to  inquire,  whether  Bamsey  with  the  privity,  contract,  or 
subsequent  approbation,  of  Aldrich,  took  that  sum  from  the  joint 
estate  to  increase  his  own  separate  estate. 

The  commissioners  by  their  second  certificate  stated,  that  the 
terms  of  the  partnership  were  settled  by  a  deed ;  declaring,  that 
all  money,  belonging  to  the  joint  estate,  received  by  either  of 
the  partners,  should  once  a  month  at  least  be  paid  into  a 
particular  bank ;  and  that  each  might  draw  out  50L  a  month, 
but  no  more,  for  his  respective  use ;  that  Bamsey  generally 
received,  and  made,  payments  on  account  of  the  partnership; 
and  generally  paid  the  cash  received  on  the  partnership  account 
into  his  own  banker's,  who  was  not  the  banker  of  the  partnership, 

[♦211  ]  on  *his  own  account;  that  Aldrich  sometimes  received  money 
on  the  partnership  account ;  and  generally  paid  what  he  so 
received  into  the  account  of  Bamsey  at  his  banker's;  and 
occasionally  both  received  money  on  the  partnership  account 
without  paying  it  into  a  banker's.  The  partnership  had  no 
account  with  any  other  bank  than  that  appointed  by  the  deed. 
Bamsey  paid  in  to  the  same  account  with  his  own  banker  all 
money  received  on  his  separate  account ;  and  made  no  distinc- 
tion in  his  drafts.  Aldrich  kept  the  partnership  books ;  and  the 
banker's  book  was  always  open  to  his  inspection.  Bamsey 
generally  communicated  to  him  the  partnership  receipts  and 
payments ;  that  he  might  make  the  account.  The  sum  of  1,082/. 
was  the  balance  due  from  Bamsey  at  the  time  of  the  bankruptcy. 
Neither  of  the  bankrupts  was  aware,  until  the  accounts  were 
made  up  by  an  accountant,  that  Bamsey  had  paid  less  than  he 
received.  The  certificate  concluded  by  stating,  that  Bamsey  did 
take  the  sum  of  1,0822.  from  the  joint  estate,  and  not  with  tho 
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privity,  contract,  or  subsequent  approbation,  of  Aldrich,  or  with      Habbis, 
the  intention  to  increase  Eamsey's  separate  estate.  ^^  ^^®" 

Mr.  Montague,  in  support  of  the  petition,  argued,  that  all 
these  cases  were  considered  by  Lord  Thurlow  in  the  bankruptcy 
of  Lodge  and  Fendal ;  t  and  the  rule  was  perfectly  settled ;  the 
commissioners  having  come  to  the  conclusion,  that  this  sum  was 
taken  from  the  joint  estate  without  the  privity  of  the  co-partner, 
and  not  by  contract,  the  legal  inference  is,  that  it  was  taken  by 
♦fraud ;  being  a  violation  of  the  covenanted  rights  of  the  other  [  '212  ] 
partner. 

Mr.  Cidlen^  for  the  separate  creditors  of  Bamsey : 

Lord  Hardwicke  in  these  cases  permitted  proof  against  the 
separate  estate  upon  the  mere  fact  of  drawing  out  of  the  joint 
fund.  That  however  has  since  been  held  insufficient ;  and  now 
the  money  must  appear  to  have  been  taken  out  in  fraud  of  the 
other  partner  :  but  though  the  want  of  knowledge  is  prima  Jacie 
evidence  of  fraud,  that  is  not  a  necessary  conclusion ;  and  it  is 
uegatived  by  the  certificate  of  the  commissioners. 

The  Lord  Chancellor: 

There  has  long  been  an  end  of  the  law,  which  prevailed  in  the 
time  of  Lord  Hardwicke ;  whose  opinion  appears  to  have  been, 
that,  if  the  joint  estate  lent  money  to  the  separate  estate  of  one 
partner,  or  if  one  partner  lent  to  the  joint  estate,  proof  might  be 
made  by  the  one  or  the  other  in  each  case.  That  has  been  put 
an  end  to,  among  other  principles,  upon  this  certainly ;  that  a 
partner  cannot  come  in  competition  with  separate  creditors  of 
his  own;  nor  as  to  the  joint  estate  with  the  joint  creditors. 
The  consequence  is,  that  if  one  partner  lends  1,000Z.  to  the 
partnership,  and  they  become  insolvent  in  a  week,  he  cannot  be 
a  creditor  of  the  partnership ;  though  the  money  was  supplied  to 
the  joint  estate :    so  if  the  partnership  lends  to  an  individual 

t  Ex  parte  The  Assigneee  of  Lodge      to  a  case  of  fraud.    Ex  parte  Batson^ 
and  Fendal,  I  B..U,  99(1  Yob.  J.  166).      dted  in  Cooke's    Bank.  Law,   534. 
The  petition  was  afterwards  dismissed      See  Ex  parte  Yonge,  post,  p.  135. 
by  Lord  Thttrlow,  as  not  amounting 
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Hassis,  partner,  there  can  be  no  proof  for  the  joint  against  the  separate 
^^^  estate :  that  is,  in  each  case  no  proof  to  aflFect  the  creditors ; 
though  the  individual  partners  may  certainly  have  the  right 
against  each  other. 

[  213  ]  The  opinion  of  Lord  Talbot  seems  also  to  have  been  in  favour 

of  this  proof  :t  but  in  and  previously  to  the  year  1790  great 
discussion  took  place  at  this  Bar ;  the  result  of  which,  according 
to  Lord  Thvblow's  opinion,  was  expressed  particularly  in  the 
case  of  Dr.  Fended  and  Lodge. I  The  former,  a  physician, 
embarked  a  very  large  property,  his  whole  fortune,  in  a  partner- 
ship with  Lodge,  whom  he  permitted  to  have  the  whole  manage- 
ment ;  and,  a  bankruptcy  ensuing,  Lord  Thublow  held,  that,  as 
it  was  with  the  knowledge  and  permission  of  Fendal  that  the 
whole  management  of  the  property  was  with  Lodge,  he  was 
authorized  to  do,  as  he  thought  fit,  with  the  partnership 
property ;  and  Fendal  therefore  must  abide  the  consequences  of 
what  had  been  done  most  improperly,  but  under  his  own 
authority,  most  imprudently  given ;  and  there  could  therefore 
be  no  proof.  The  law  has  been  clear  from  that  time,  that,  to 
make  out  the  right  to  prove  by  the  one  estate,  or  the  other,  it 
must  be  established,  that  the  effects,  joint  or  separate,  have 
been  acquired  by  the  one,  or  the  other,  improperly  and  fraudu- 
lently in  this  sense,  that  they  have  been  acquired  under 
circumstances,  from  which  the  law  implies  fraud;  or  in  this 
sense  to  increase  the  separate  estate  of  one  partner,  that  he 
meant  fraudulently  to  increase  his  own  means  out  of  the 
partnership  estate.  Lord  Thublow  by  "fraud"  intended  to 
express  what  he  thought  necessary  to  distinguish  that  from 
taking  by  contract,  or  loan,  or  without  the  express  or  implied 
authority  of  the  other  partner ;  and  that  such  act  would  amount 
to  fraud. 

[  214  ]  Upon  this  case  I  formerly  expressed  my  opinion ;  and  I  now 

lay  down,  that,  if  in  either  the  expressed  or  implied  terms  of  an 
agreement  for  a  partnership  there  is  a  prohibition  of  the  act, 
and  it  is  done  without  the  knowledge,  consent,  privity,  or  subse- 

t  Ex  parte  Blake,  cited  in  Cooke's      and  Fendal,  1  R.  B.  99  (1  Yes.  J.  166) ; 
Dank.  Law.  Ex  parte  Batsoti,  cited  in  Cooke's 

l  Ex  jmrte  The  Assignees  of  Lodge      Bank.  Law. 
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quent  approbation,  of  the  other  partner,  before  the  bankruptcy,  Habbtb, 
and  to  the  intent  to  apply  partnership  funds  to  private  purposes,  ^  ^^^ 
that  is  prima  facie  a  fraud  upon  the  partnership.  To  illustrate 
this,  I  will  put  the  simple  case  of  a  partnership  between  two, 
and  by  the  articles  all  the  money  is  to  be  paid  in  to  the  joint 
namea  at  a  particular  bank,  and  they  are  prohibited  from  draw- 
ing out  more  than  50L  a  month  each  for  individual  purposes ; 
that  during  the  month  of  January  they  mutually  observed  those 
articles  by  paying  in,  and  on  the  first  of  February  one,  instead 
of  50/.,  draws  out  550{. ;  and  upon  the  next  day  a  bankruptcy 
happens;  if  it  is  made  out,  that  this  over-drawing  was  for 
private  purposes,  and  without  the  knowledge,  consent,  privity, 
or  subsequent  approbation,  of  the  other,  as  it  was  for  private 
purposes,  and  therefore  must  be  for  the  increase  of  the  indi- 
vidual's estate,  and  as  it  was  against  the  covenanted  rights,  or 
rather  the  prohibitions,  affecting  both,  and  without  the  know- 
ledge, consent,  privity,  or  subsequent  approbation,  of  the  co- 
partner, it  is  as  much  a  fraud  within  Lord  Thublow's  rule,  as  if, 
according  to  the  expression  I  am  informed  I  formerly  used,  he 
had  stolen  the  property.  On  the  other  hand,  in  every  case  all 
the  circumstances  must  be  attended  to ;  and,  as  there  may  be  a 
variation  of  circumstances,  so  there  necessarily  must  be  in  the 
conclusion  of  law.  This  case,  for  instance,  upon  the  circum- 
stances, stated  by  the  report  of  the  commissioners,  appears  to 
require  more  consideration,  before  I  can  say  it  falls  within  the 
rule.  All,  that  I  can  collect,  is  an  agreement,  that  whatever 
is  received  on  the  joint  account  shall  be  paid  into  the  bankers  in 
their  joint  names :  but  it  is  admitted  upon  the  report,  that  no 
such  thing  *was  ever  done:  on  the  contrary  Aldrich  permitted  [  *2^5  ] 
all,  that  Ramsey  received,  to  be  paid  into  a  bank  in  the  name  of 
Ramsey  alone ;  and  even  what  was  received  by  Aldrich  himself 
was  paid  in  by  him  in  Ramsey's  name.  Then  it  is  clear,  that 
subsequent  conduct  between  partners  may  raise  a  different 
contract  from  the  original  articles.  Upon  this  report  nothing 
appears  to  have  been  ever  paid  in  in  the  name  of  both.  I  am 
then  authorized  to  say,  that  Aldrich  for  some  reason  so  far 
thought  it  right  to  depart  from  the  stipulation,  that  he  put  the 
whole  funds  of  the  partnership  in  the  power  of  Ramsey.    It 
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Harris, 
Kx  parte. 


[  '216  ] 


appears,  that  the  money  being  in  the  bank  in  the  name  of 
Bamsey  alone,  is  there  throughout  by  the  authority  of  Aldrich ; 
and  by  his  authority  Ramsey  alone  draws.  There  is  no  over- 
drawing stated  by  the  report.  The  utmost  I  can  collect  is, 
not  over-drawing,  but  non-payment  into  the  bank:  but  how 
does  that  vary  it  ?  If  Bamsey  by  the  authority  of  Aldrich  paid 
in  the  whole,  and  therefore  had  the  whole  dominion  over  it,  is  it 
material,  that  in  one  case  that  dominion  was  to  be  exercised  by 
Bamsey  over  money  at  the  bankers,  in  the  other  over  money  in 
his  own  hands,  not  paid  in ;  but  which,  when  paid  in,  would 
have  admitted  the  same  application  ?  This  is  much  nearer  the 
case  of  Lodge  and  Feudal  than  any,  that  have  occurred :  the 
necessary  effect  of  the  transaction  being  to  give  the  dominion 
over  the  whole  fund  to  one ;  and  the  other  must  be  taken  to 
have  consented  to  that  dominion. 

Therefore,  though  the  non-application  of  this  joint  property 
according  to  the  articles  was  without  the  knowledge,  privity, 
consent,  and  subsequent  approbation,  of  the  partner,  yet  the 
facts,  by  reason  and  in  consequence  of  which  that  application 
was  made,  were  with  that  knowledge,  consent,  &c.  In  this  view 
of  the  case  upon  the  facts  stated  there  is  great  di£Sculty  in  admit- 
ting the  *proof.  If  any  inquiry  can  be  suggested,  that  can 
affect  the  opinion  I  have  expressed,  I  will  not  refuse  it:  but 
upon  these  facts  I  think  this  within  the  case  of  Lodge  and 
FendalA 


1813. 
June  23, 

Plumer, 
V.-C. 

[218] 


CANHAM  V.  JONES.J 

(2  Vesey  &  Beames,  218—221.) 

There  Is  no  exclusive  right  in  a  secret  invention,  not  protected  by 
patent,  preventing  the  sale  thereof  by  another  person  under  the  same 
title,  not  assuming  the  name  and  character  of  the  plaintiff. 

The  bill  stated,  that  Isaac  Swainson  deceased  was  for  upwards 
of  thirty  years  before  his  death  the  sole  proprietor  of  the  secret 
or  recipe  for  preparing  the  medicine  called  Velno's  Vegetable 
Syrup ;  which  he  had  purchased  for  6,000Z. ;  and  by  his  will  be- 
queathed to  the  plaintiff;  who  since  his  decease  continued  to 

t  Ex  parte  Yonge,  po9t,  p.  13o.  Eq.  421,  41  L.  J.  Ch.  353,  26  L.  T. 

t  JamtB  V.  James  (1872)  L.  B.  13      568 :  and  see  Ptefaoe.->0.  A.  S. 
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make  the  same  preparation,  as  specified  by  the  recipe ;  and  made      Caiiham 
great  profit ;  and  would  have  made  much  greater,  if  the  defen-       jomes. 
dant  had  not  imposed  on  the  public  a  spurious  composition 
under  the  same  name. 

The  bill  farther  stated,  that  the  defendant,  having  been  a 
servant  of  Swainson,  was  employed  by  him  in  the  preparation  of 
the  syrup  :  but  the  complete  composition  was  never  prepared  by 
the  defendant ;  other  essential  ingredients  being  introduced  by 
Swainson  himself  in  the  presence  of  the  plaintiff  alone:  the 
secret  or  recipe  being  known  to  no  other  person ;  that  the  defen- 
dant, being  discharged  from  his  service,  had  made  and  advertised 
for  sale  a  spurious  preparation  under  the  name  of  Yelno's 
Vegetable  Syrup ;  stated  by  him  to  be  the  same  medicine  in 
composition  and  quality  as  that  made  by  Swainson  and  the 
plaintiff;  the  defendant's  advertisement  certifying,  that  the 
medicine,  prepared  by  him  at  his  residence  under  the  name  of 
Velno's  Vegetable  Syrup,  is  precisely  the  same  with  that  made 
and  sold  by  the  late  Mr.  Swainson ;  and  frequently  by  advertise- 
ment and  hand-bills  and  also  verbally  using  the  names  of  Vehio, 
Swainson,  and  the  plaintiff,  in  various  ways,  in  order  to  recom- 
mend and  *promote  the  sale  of  the  said  medicine  to  the  prejudice  [  *219  ] 
of  the  plaintiff. 

The  bill  prayed  an  account  and  injunction,  &c. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want 
of  equity. 

Mr.  Leach,  and  Mr.  Shadwell,  in  support  of  the  demurrer : 

*  *  Had  the  defendant  really,  as  the  servant  of  Swainson, 
acquired  a  knowledge  of  this  medicine,  what  was  to  prevent  his 
using  it  ?  *  *  The  jurisdiction  must  be  founded  on  the  viola- 
tion of  a  legal  right :  but  no  such  right  is  stated ;  and  there  is 
no  instance  of  an  action  on  such  a  case  as  this.  In  Southern  v. 
Howy  stated  in  Popham,!  the  allegation  was,  that  the  cloth  sold 
was  of  an  inferior  quaUty ;  not  merely,  that  the  name  was  tised. 
Fraud  is  the  ground  of  all  those  cases.  The  allegation  of  this 
bill  is  not,  that  the  article  was  of  inferior  quality  :  according  to 
Dr.  Paley,  "  spurious  "  meaning  different,  not  worse. 

t  Poph.  144. 
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Cahhax  Mr.  Hartf  and  Mn  Cooper,  for  the  plaintiff : 

JoHEs.  Swainson  acquired  a  right  to  make  use  of  a  particular  name ; 

[  220  ]  which  once  occupied,  the  exclusive  right  is  a  necessary  conse- 
quence ;  as  in  the  instance  of  the  title  of  a  newspaper ;  and  there 
is  no  limit  to  it.  The  allegation  of  this  bill  amounts  to  fraud  ; 
that  the  defendant,  having  only  a  partial  knowledge  of  the 
medicine,  acquired  as  the  confidential  servant  of  Swainson,  re- 
presents falsely,  that  his  is  the  same  composition  ;  injuring  the 
plaintiff  by  injuring  the  character  of  his  medicine;  selling  a 
spurious  composition  by  the  same  name  as  that,  to  which  the 
plaintiff  had  acquired  the  exclusive  right.  The  capacity  to 
maintain  an  action  is  not  essential  to  this  jurisdiction ;  which 
stands  upon  false  representation,  producing  injury,  aggravated 
in  this  instance  by  breach  of  trust.  In  Seddon  v.  Senate,^  about 
two  years  since,  the  defendant,  having  sold  a  medicine  to  the 
plaintiff,  set  up  another  under  a  similar  description ;  and  in  his 
advertisement  adopted  verses,  which  had  been  attached  to  the 
original  medicine.  The  Mastbb  of  the  Bolls,  sitting  for  the 
LoBD  Chancellor,  following  Hogg  v.  Kirby,l  granted  an  injunc- 
tion though  the  plaintiff  had  no  patent. 

Mr.  Leach,  in  reply : 

The  ground  of  all  these  cases  is,  that  persons,  meaning  to  deal 
with  one  man,  are  by  fraud  induced  to  deal  with  another ;  and 
those  authorities  would  have  applied,  if  the  defendant  had 
advertised  his  warehouse  as  "  Canham's  warehouse  for  the  sale 
of  Velno's  Vegetable  Syrup :  "  but  he  merely  represents,  that  he 
sells  as  good  a  medicine  under  this  description  as  Ganham, 
making  no  other  use  of  his  name  than  by  entering  into  competi- 
tion with  him. 

[  221  ]       The  Vice-Chancelloe  : 

This  bill  proceeds  upon  an  erroneous  notion  of  exclusive  pro- 
perty, now  subsisting  in  this  medicine ;  which  Swainson,  having 
purchased,  had  a  right  to  dispose  of  by  his  will ;  and,  as  it  is  con- 
tended, to  give  the  plaintiff  the  exclusive  right  of  sale  of.  If  this 
claim  of  monopoly  can  be  maintained,  without  any  limitation  of 
t  12  E.  E.  299  (13  East,  63).  J  7  E.  B.  30  (8  Vee.  215). 
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time,  it  is  a  much  better  right  than  that  of  a  patentee :  but  the 
violation  of  right,  with  which  the  defendant  is  charged,  does  not 
fall  within  the  cases,  in  which  the  Court  has  restrained  a  fraudu- 
lent attempt  by  one  man  to  invade  another's  property ;  to  appro- 
priate the  benefit  of  a  valuable  interest,  in  the  nature  of  good- 
will, consisting  in  the  character  of  his  trade  or  production,  esta- 
blished by  individual  merit :  the  other  representing  himself  to 
be  the  same  person,  and  his  trade  or  production  the  same ;  as  in 
Hogg  V.  Kirby ;  t  combining  imposition  on  the  public  with  injury 
to  the  individual. 

This  is  not  that  sort  of  case.  The  observation  is  correct,  that 
the  bill,  stating  the  defendant's  medicine  to  be  spurious,  asserts 
it  not  to  be  the  same  as  the  plaintiffs.  The  defendant  does  not 
hold  himself  out  as  the  representative  of  Swainson,  setting  up  a 
right  in  that  character  to  the  medicine  purchased  by  him ;  but 
merely  represents,  that  he  sells,  not  the  plaintiff's  medicine,  but 
one  of  as  good  a  quality.  He  is  perfectly  at  liberty  to  do  so. 
If  any  exclusive  right  in  this  medicine  ever  existed,  it  has  long 
expired. 

The  foundation  of  this  bill  therefore,  the  exclusive  right 
asserted  by  the  plaintiff,  failing,  all  the  consequential  relief  falls 
with  it ;  and  the 

Demurrer  must  be  allowed. 


Canham 
Jones. 


YOUNG,  Ex  PARTE.! 

(2  Yesey  &  Beames,  242—244.) 


1813. 
Aug,  13, 19. 


Fbrt  owners  of  a  ship  are  tenants  in  common,  not  joint  tenants.  Thero    Eldon,  L.C. 
is  no  lien  therefore  on  the  share  of  one,  a  bankrupt,  haying  been  also        [  242  ] 
managing  owner,  for  outfit,  freight,  &c.  due  to  the  others. 

The  petitioners  were  part  owners  of  a  ship,  called  the  GrenviUe 
Bay^  with  other  persons;  two  of  whom,  William  Lushington, 
senior  and  junior,  became  bankrupts  on  the  6th  of  January 
1812.    The  bankrupts  were  also  the  managing  owners ;  and  in 


t  7  B.  B.  30  (8  Yes.  215).  See 
WakiM  Y.  Aiken,  11  B.  B.  118  (17 
Yes.  422). 


X  Leslie  y.  French  (1883)  23  Ch. 
D.  552,  52  L.  J.  Ch.  762,  48  L.  T. 
564. 
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Young,  that  character  were  indebted  to  the  petitioners  and  the  other 
X  part<?-  owners  287/.  on  balance  of  accounts  for  the  freight  and  earnings 
of  the  ship,  after  taking  credit  for  the  outfit,  amounting  to 
2,284/. ;  which  sum  the  bankrupts  had  not  paid ;  and  after  the 
bankruptcy  the  other  owners  were  obliged  to  pay  it.  The 
assignees  sold  the  share  of  the  bankrupts  for  780/. 

The  petition  prayed  an  application  of  the  proceeds  of  the 
share  of  the  bankrupts  in  the  ship,  freight,  &c.  towards  satis- 
faction of  the  sums  so  due  to  the  petitioners  and  the  other 
owners. 

[  243  1  Sir  Samuel  RomiUy  and  Mr.  Montague^  in  support  of  the 

petition,  said,  this  petition  was  presented  by  part  owners  of  a 
ship,  contending,  that,  though  tenants  in  common,  they  are  to 
be  considered  as  joint  owners ;  and  upon  bankruptcy  the  distri- 
bution is  to  be  as  of  joint  property,  to  be  applied  first  to  the  joint 
debts,  according  to  Doddington  v.  Hallet ;  t  especially  as  the 
bankrupts  had  been  intrusted  as  the  managing  owners. 

Sir  Arthur  Piggott,  for  the  assignees,  resisted  the  petition, 
as  in  opposition  to  the  universal  understanding,  that  part  owners 
of  a  ship  are  not  partners :  Doddington  v.  Hallet  being  a  single 
case,  and  never  acted  upon. 

The  Lobd  Chancellob: 

The  difficulty  in  this  case  arises  upon  the  decision  of  Dodding- 
ton V.  Hallet  by  Lord  Hardwickb  ;  which  is  directly  in  point. 
That  case  is  questioned  by  Mr.  Abbott ;  I  who  doubts,  what  would 
be  done  with  it  at  this  day ;  and  I  adopt  that  doubt.  The  case, 
which  is  given  by  Mr.  Abbott  from  the  Register's  book,  is  a  clear 
decision  by  Lord  Habdwicke,  that  part  owners  of  a  ship,  being 
tenants  in  common,  and  not  joint  tenants,  have  a  right  notwith- 
standing to  consider  that  as  a  chattel,  used  in  partnership,  and 
liable,  as  partnership  effects,  to  pay  all  debts  whatever,  to  which 
any  of  them  are  liable  on  account  of  the  ship.  His  opinion  went 
the  length,  that  the  tenant  in  common  had  a  right  to  a  sale. 

t  1  Ves.  Sen.  497.  J  Abb.  Ship.  99. 
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There  is  great  difficulty  upon  that  case  ;  and  the  inclination  of 
my  judgment  is  against  it :  but  it  would  be  a  very  strong  act  for 
me  by  an  order  in  bankruptcy,  from  which  there  is  no  appeal,  to 
reverse  a  decree,  made  by  Lord  Habdwicke  *in  a  cause.  From 
a  manuscript  note,  I  know,  it  was  his  most  solemn  and  deliberate 
opinion  after  great  consideration,  that  the  contrary  could  not 
be  maintained  ;  and  there  is  no  decision  in  eqi^ty  contradicting 
that. 

The  LoBD  Chancellor  said,  that,  after  great  consideration, 
he  must  decide  against  the  case  of  Doddington  v.  Hallet. 


YODKO, 

Esparto. 


[  '244  ] 


Avff.  19. 


WILSON,    Ex    PABTE-t 
(2  Yesey  &  Beames,  252—253.) 

A  mortgagee  is  not  entitled  to  an  aoooont  of  past  rents  from  the 
mortgagor. 

The  petition  stated  a  mortgage  by  William  Adams  and  John 
Stuart  to  the  petitioner  for  1,0002. :  the  premises  being  at  that 
time  under  lease;  and  the  mortgage  made  expressly  subject 
and  without  prejudice  to  that  lease;  that  the  principal  sum 
of  1,0002.  and  a  considerable  arrear  of  interest  was  due  to 
the  petitioner:  that  Adams  died  in  March,  1811;  and  Stuart 
became  bankrupt  in  January,  1812;  that  the  petitioner  gave 
notice  to  the  tenant  in  possession  to  pay  the  rent  to  the  petitioner 
only:  but  notwithstanding  such  notice,  and  that  the  premises 
were  a  scanty  security,  the  assignees  had  received  the  rent, 
amounting  to  1201.  7«.  Ad. 

The  petition  prayed,  that  the  assignees  may  be  ordered  to 
pay  to  the  petitioner  the  said  sum  of  1202.  7a.  4d.  an  account  of 
the  principal,  interest,  and  costs,  the  usual  order  for  sale ;  and 
that  the  petitioner  may  be  at  liberty  to  prove  for  the  deficiency. 

Mr.  Montague^  in  support  of  the  petition. 

Sir  Samuel  RomiUy,  for  the  assignees. 
t  GarfiU  V.  AUen  (1887)  37  Oh.  D.  48,  57  L.  J.  Ch.  420,  67  L.  T.  848. 


1813. 
Avg.  20. 

Eldon,  L.C. 
[252] 
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NVlLBON, 

Ex  parte. 


[•253] 


Thb  Lord  Chancellob: 

Admitting  the  decision  of  Mo88  v.  GaUimore\  to  be  sound 
law,  I  have  been  often  surprised  by  the  statement,  that  a  mort- 
gagor was  receiving  the  rents  for  the  mortgagee.  That  is  one  of 
those  cases,  which  have  led  me  to  doubt,  whether  Lord  Mansfield 
was  not  sometimes  applying,  *a8  the  doctrine  of  a  court  of 
equity,  what  never  had  been  so.  In  the  instance  of  a  bill  filed  to 
put  a  term  out  of  the  way,  which  may  be  represented  as  in  the 
nature  of  an  equitable  ejectment,  the  Court  will  in  some  cases 
give  an  account  of  the  past  rents :  but  a  mortgagee  never  can  in 
this  Court  make  the  mortgagor  account  for  the  rents  for  the  time 
past.  There  is  not  an  instance,  that  a  mortgagee  has  per 
directum  called  upon  the  mortgagor  to  account  for  the  rents. 
The  consequence  is,  that  the  mortgagor  does  not  receive  the 

rents  for  the  mortgagee. 

The  petition  was  dismissed. 


1813. 
NiffD.  18. 

Eldoh,  L.C. 

[263] 


I  ♦2G4  ] 


THE  ATTORNEY-GENERAL  v.   FULLERTON.J 

(2  Yesey  &  Beamee,  263^266.) 

A  tenant  ought  to  preserye  boundaries,  and,  where  he  haa  permitted 
them  to  be  destroyed,  so  that  the  landlord's  land  cannot  be  distingoished 
from  his,  and  restored  specifically,  he  may  be  compelled  to  substitate 
land  of  equal  value. 

The  land,  or  its  value,  must  be  ascertained  by  commission. 

The  information  stated  the  title,  under  an  Act  of  Parliament 
and  a  decree  of  Lord  Keeper  Wright,  of  the  Free  School  of 
Pocklington  in  the  county  of  York :  to  several  parcels  of  land ; 
which,  lying  dispersed  and  intermixed  with  other  lands  in 
Thryburgh,  were  let  for  twenty-one  years ;  and  the  leases,  being 
renewed,  were  in  1766  vested  in  the  Honourable  Elizabeth  Finch 
as  lessee.  To  all  those  leases  a  terrier  or  schedule  was  aimesed  ; 
*being  the  return  of  commissioners  antecedent  to  Lord  Keeper 
Wright's  decree;  and  which  that  decree  confirmed. 

Li  1756  Elizabeth  Finch,  being  so  lessee  of  the  charity  lands, 

t  Doug.  266.  285 ;  SearU  v.  Cooke  (1889)  43  Ch.  D. 

t  Spike  V.  Harding  (1878)  7  Ch.  D.      619,  o9  L.  J.  Ch.  259,  62  L.  T.  211. 
871,  47  L.  J.  Ch.  323,  38  L.  T.  N.  8. 
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and  owner  of  all  the  other  lands  in  the  parish ;  (except  a  small        The 
part  of  the  glebe)  caused  the  parish  to  be  surveyed ;  and  all  the     gskebal 
pieces  of  land  lying  in  the  open  and  uninclosed  fields  of  the  yvllebtov 
parish  (except  the  glebe)  were  then  laid  together  for  the  conveni- 
ence of  measuring ;  and  she  allotted  a  certain  portion  in  lieu  of 
the  charity  pieces,  so  dispersed. 

The  tenants  of  the  allotted  estate  having  attorned  to  the 
master  of  the  school,  an  ejectment  was  brought  by  the  represen- 
tative of  Judith  Finch,  the  lessee  under  the  last  renewal  in 
1806;  upon  which  the  information  was  filed;  praying  a  com- 
mission for  setting  out  the  charity  lands,  as  described  in  the 
terrier  or  schedule ;  an  injunction  against  cutting  trees  on  the 
allotted  estate,  and  to  restrain  proceedings  in  the  ejectment. 

Sir  Samuel  Romilly,  Mr.  Belly  and  Mr.  Barber,  for  the 
information,  shewed  cause  against  dissolving  the  injunction  upon 
the  answer. 

Mr.  Hart,  and  Mr.  Daniel,  for  the  defendant. 

Thb  Lobd  Chancellob: 

It  has  been  long  settled,  and  that  law  is  not  now  to  be  un- 
hinged, that  a  tenant  contracts  among  other  obligations,  result- 
ing from  that  relation,  to  keep  distinct  from  his  own  property 
during  his  tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it, 
his  landlord's  property,  not  in  any  way  confounded  with  his  own. 
This  is  therefore  a  common  equity ;  that  a  tenant,  having  put 
his  landlord's  property  *and  his  own  together,  for  his  own  con-  C  *2G5  ] 
venience,  in  order  to  make  the  most  of  it  during  his  tenancy,  is 
bound  at  the  end  of  the  term  to  render  up  specifically  the 
landlord's  land ;  and,  if  he  cannot,  that  a  commission  shall  issue 
from  a  court  of  equity  to  inquire,  what  were  the  lands  of  the 
landlord :  the  Court  taking  care,  to  the  intent,  that  the  tenant 
may  discharge  his  obligation,  to  do  what  is  right  as  to  the  pos- 
session in  the  mean  time ;  and  if  the  tenant  has  so  confounded 
the  boundaries,  subdividing  the  land  by  hedges  and  stones,  and 
destroying  the  metes  and  bounds,  so  that  the  landlord's  land 
cannot  be  ascertained,  the  Court  will  inquire,  what  was  the  value 
of  the  landlord's  estate,  valued  fairly,  but  to  the  utmost,  as 
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The  against  that  tenant,  who  has  himself  destroyed  the  possibility  of 
Qknekal'  ih^  landlord's  having  his  own. 
FuLLEBTox  ^  *^^®  instance  I  am  satisfied,  that  no  fraud  was  intended  : 
on  the  contrary,  the  occupation  of  the  family  estate  with  that  of 
the  charity  was  probably  for  accommodation  both  to  the  family 
and  the  schoolmaster  and  usher.  This  is  not  a  case,  of  which 
we  have  had  too  many,  where  the  charity  has  not  had  what  is  its 
own :  but  the  property  of  the  family  and  the  school  appears  in 
singular  circumstances  upon  this  map :  a  great  number  of  stripes 
of  common-field  land;  which  could  only  be  enjoyed  by  leaving 
natural  soil  not  ploughed,  or  by  metes  and  bounds ;  and  that  was 
intended :  but  the  defendant,  and  those,  under  whom  he  claims, 
have  permitted  their  tenants  to  destroy  those  boundaries ;  and  it 
is  now  contended,  that  upon  this  plan  enough  has  been  done  to 
enable  the  schoolmaster  to  take  possession  of  his  own  estate. 
That  cannot  be ;  unless  it  can  be  ascertained,  in  what  identical 
[  «26rj  J  part  of  the  field  these  stripes  of  land  are,  and  he  can  go  to  some 
land,  which  he  can  demonstrate  as  his  own.  Upon  this  plan  and 
admission  it  is  impossible  *for  him  to  go  to  any  part  of  the  land, 
and  say,  that  is  his  land ;  and  whose  fault  is  that  ?  It  is 
admitted,  that  he  has  got  land,  belonging  to  this  family;  but 
that  mere  fact,  unless  they  can  restore  to  him  that,  which  is  un- 
questionably his,  does  not  amount  to  an  equity  to  put  an  end  to 
this  injunction ;  as  the  equity  is,  that,  unless  the  tenant  can 
ascertain  the  land  of  the  landlord,  the  latter  shall  have  an  equal 
quantity  of  the  tenant's  land.  Both  parties  are  wrong  in  this 
case.  If  the  schoolmaster  has  got  possession  by  means,  to  which 
he  had  no  right  to  resort,  no  application  was  made  to  prevent 
him :  but  that  observation  is  made  by  the  defendant,  in  pos- 
session by  wrong  of  land,  belonging  to  the  charity ;  and,  if  he 
cannot  point  out  that  land,  and  it  cannot  be  ascertained  amicably, 
a  commission  must  go,  to  ascertain,  what  land  belongs  to  the 
charity,  and  what  does  not ;  and  if  that  cannot  be  ascertained, 
the  value  of  the  land,  that  did  belong  to  the  charity,  must  be 
ascertained. 

The  injunction  was  continued. 
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NOEL  V.  WESTON.t  '    i8^% 

(2  Vesey  &  Beames,  269—274.)  ^ov^2. 

After  a  general  direction,  that  debts,  funeral  and  testamentary  charges  PrATMKB, 
shall  be  paid,  and  a  bequest  of  the  personal  estate  subject  to  the  pay- 
ment of  those  charges,  the  testator,  in  case  his  personal  estate  should  [  ^^^  1 
not  be  sufficient  to  discharge  "the  same,*'  charged  his  freehold  estates 
▼ith  payment  '*  thereof,"  and  '*  subject  thereto,"  gave  aU  his  freehold 
and  copyhold  estates,  which  he  had  surrendered,  or  intended  to  surren- 
der, to  the  use  of  his  wiU.  The  copyhold  estates  charged  with  the 
debts,  but  the  freehold  estate  must  exonerate  the  copyholder. 

JosBPH  Shaw  by  his  will,  dated  the  24th  of  February,  1803, 
after  desiring,  that  his  "  just  debts,  funeral  charges,  and  charges 
of  probate,"  should  be  paid  and  satisfied,  proceeded  as  follows: 

"  Item,  I  hereby  give  and  bequeath  unto  Sarah  Weston,  wife 
of  James  Weston,  now  residing  with  me,  all  my  household  goods 
plate  linen  and  china  and  other  my  personal  estate  of  what 
nature  or  kind  soever  and  wheresoever  to  and  for  her  own  use 
and  benefit  subject  nevertheless  to  the  payment  of  all  my  just 
debts,  funeral  expenses,  charges  of  proving  this  my  will  and  the 
legacy  hereinafter  mentioned :  but  in  case  my  personal  estate 
should  not  be  sufficient  to  discharge  the  same  then  I  do  hereby 
charge  and  make  chargeable  all  my  freehold  estates  with  pay- 
ment thereof  and  subject  thereto  I  give  devise  and  bequeath  all 
my  freehold  and  copyhold  estates  which  I  have  surrendered  or 
intend  to  surrender  to  the  use  of  this  my  will  unto  the  said 
Sarah  Weston  for  and  during  the  term  of  her  natural  life ;"  with 
liberty  to  lease  the  same ;  with  remainder  to  Henry  Croasdaile 
and  Charlotte  Croasdaile  their  heirs  and  assigns,  as  tenants  in 
common. 

The  bill  was  filed  by  creditors ;  and  the  question  was,  whether 
the  copyhold  estates  were  applicable  to  the  *debts ;  the  bill  pray-       [  *270  ] 
ing  a  sale  of  the  real  and  copyhold  estates  for  that  purpose. 

Sir  Samuel    Romiily,   Mr.  Hart,  and   Mr.  Bell,   for    the 
plaintiffs :    and  Mr.  Benyon,  for    a    defendant  in  the    same 
interest : 
*    *    The  introductory  clause  admits  no  doubt;  and  the 
t  See  note,  po9i,  p.  81. 
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Noel        subsequent  clauses  only  point  out  the  order  of  appropriation  ; 
Wbstox.      that,  after  exhausting  the  personal  estate,  the  freehold  was  next 
to  be  resorted  to,  and,  lastly  the  copyhold.     [They  cited  Kidney 
V.  Cou89maker,\  Williams  v,  Chitty,l  and  other  cases.] 

Mr.  Martin,  and  Mr.  WethereU ;  Sir  Arthur  Piggott,  and 
Mr.  Cooke ;  Mr.  Ricliards,  and  Mr.  Dowdeswell;  for  the 
several  defendants : 

[  271  ]  *    *    Here  are  no  words  of  charge,  as  applied  to  the  copy- 

holds: nor  is  there  any  indication  of  an  intention  to  charge 
them :  the  words  ''  subject  thereto  "  applying  only  to  the  freehold 
estates ;  and  being  thus  perfectly  satisfied.    «    *    « 

The  Yicb-Chancellob  : 

It  is  properly  observed,  that  the  testator's  meaning  is  to  be 
collected  from  the  will  itself ;  taking  in  aid  the  general  rules  of 
construction,  established  by  decision ;  that  the  Court  is  not  to 
make  a  will,  but  to  declare  the  plain  meaning  of  the  words ;  and 
the  intention  of  this  testator  as  to  the  discharge  of  his  debts  and 
making  the  copyhold  estate  liable,  is  to  be  collected  from  two 
circumstances :  1st,  the  general  introductory  clause :  2ndly,  the 
specific  language,  in  which  the  copyhold  estate  is  devised.  The 
introductory  clause  expresses  the  general  intention,  that  his 
debts,  funeral  charges,  and  the  charges  of  probate,  shall  be 
[  *272  ]  paid  and  satisfied ;  saying  nothing  *there  as  to  legacies ;  not  in 
that  part  of  the  will  directing  payment  by  any  particular  person, 
or  out  of  any  particular  fund ;  nor  directing,  that  they  shall  be 
first  paid;  but  merely  constituting  that  general  direction  for 
payment  of  his  debts,  funeral  and  testamentary  charges,  the  first 
clause  of  his  will  after  the  directions  as  to  his  funeral.  That 
introductory  clause  is  to  be  considered  as  the  rule,  in  some 
respects  over-running  the  whole  will :  unless  abridged  by  what 
follows ;  which  might  confine  the  execution  of  that  intention, 
that  the  debts  shall  be  satisfied,  to  the  means,  afterwards  pointed 
out,  or  particularly  directed  to  be  first  applied ;  and  cases  have 
been  referred  to,  in  which  such  general  words  have  not  been 

t  2  E.  E.  118  (1  Ves.  J.  436).  J  3  E.  E.  71  (3  Vea.  545). 
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considered  sufficient :  but  in  those  cases  the  introductory  words       Noel 
were,  not  general,  but  a  direction  to  the  executor  to  pay ;  con-     weston. 
fined  to  the  individual ;  to  whom  no  real  estate  was  devised,  t 

The  direction  as  to  the  personal  estate,  which  is  by  law  liable 
to  those  burthens,  is  mere  redundancy ;  affording  no  inference  of 
any  definite  purpose.  Having  expressed  that  intention,  that  his 
personal  property  shall  be  subject  to  his  debts,  and  a  legacy,  he 
proceeds  to  make  a  farther  disposition,  following  up  that  idea 
by  words  of  reference  ;  "  but  in  case  my  personal  estate  should 
not  be  sufficient  to  discharge  the  same,  then  I  do  hereby  charge 
and  make  chargeable  all  my  freehold  estates  with  payment 
thereof," 

If  the  will  stopped  here,  there  would  be  great  weight  in  the 
argument,  considering  the  introduction  as  answered  and  satisfied 
by  this  express  charge  solely  upon  the  freehold  estate.  It  was 
strongly  urged,  that  there  is  no  reason,  why,  charging  all  his 
freehold  estate,  he  should  not  also  charge  all  his  copyhold ;  as 
here  he  is  not  disposing  *of  either  ;  but  merely  expressing,  what  [  *273  J 
are  the  charges,  and  how  his  debts  are  to  be  paid ;  but,  whatever 
argument  that  may  afford,  it  must  be  considered  with  attention 
to  the  words  immediately  following:  ''and  subject  thereto  I 
give,  devise,  and  bequeath,  all  my  freehold  and  copyhold  estates, 
which  I  have  surrendered  or  intend  to  surrender  to  the  use  of 
this  my  will." 

This  is  very  clearly  applicable  to  both  freehold  and  copyhold ; 
and,  without  introducing  other  words  it  is  impossible  to  separate 
them.  The  whole  question  then  turns  upon  the  meaning  of 
these  words,  "  subject  thereto."  They  admit  two  senses  :  sub- 
ject to  the  charge  already  made  upon  the  freehold  estate  by  the 
disposition,  immediately  preceding;  or  the  same  sense  as  the 
words  of  reference  in  the  same  clause,  "thereof"  and  "the 
same."  The  difficulty  consists  in  this  ambiguity;  which  of 
these  senses,  if  the  words  are  capable  of  either,  is  the  more  ap- 
plicable; and  in  such  a  case  of  extreme  doubt,  as  a  general 
principle,  not  straining  in  favour  of  creditors,  or  doing  violence 

t  XoU. — In  Coraer  v.  Caritorighi  605,  introductory  words  of  a  general 
(1873)  L.  R.  8  Ch.  971,  29  L.  T.  N.  S.  character  were  controlled  by  a  eub- 
596,af!d.L.B.7H.L.731,4dL.  J.Ch.      sequent  express  charge.— 0.  A.  S. 

B.B, — ^VOL.  xni.  O 
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Noel  to  the  words,  but  taking  them  to  be  capable  of  either  construc- 
Wbstok.  *io^»  I  should  rather  lean  towards  that,  which  Bupposes  the 
testator  as  intending,  that  his  debts  shall  be  paid.  That  con- 
struction, which  a  court  of  equity  must  be  inclined  to  adopt,  is 
consistent  with,  and  assisted  by,  the  introductory  clause; 
importing  generally  the  intention  to  pay  his  debts  out  of  all 
his  property  ;  not  specifying  any  particular  part.  "  Subject  to 
the  charge  already  made  upon  the  freehold  estate,"  is  a  possible 
construction :  but  the  more  natural  one  is,  "  subject  to  my 
debts;"  the  whole  effect  of  the  other  being  mere  redundancy 
and  repetition ;  and,  if  the  word  "  thereto "  can  be  understood 
in  the  sense  of  the  preceding  words  of  reference  "  the  same,"  the 
intention  to  charge  the  copyhold  estate  is  fully  expressed.  The 
[  *274 1  ^testator  may  upon  the  whole  be  understood  as  pointing  out  the 
order,  in  which  the  general  fund  shall  be  applicable,  according 
to  the  declaration,  with  which  he  commences,  that  his  debts 
shall  be  paid :  first,  his  personal  property :  then  his  freehold 
estate ;  and  farther  his  copyhold ;  which  is  devised  under  the 
terms,  '^  subject  thereto :"  words,  that  must  be  struck  out  of  the 
will,  as  altogether  inoperative,  unless  they  have  the  effect,  as 
they  may  without  any  strain,  of  applying  the  copyhold  estate 
to  the  execution  of  that  purpose,  with  which  the  testator  sets 
out ;  which  cannot  be  executed  without  that  application. 

For  these  reasons,  without  reference  to  authorities  farther 
than  as  they  establish  the  general  principle,  that  in  a  doubtful 
case  the  Court  inclines  to  the  construction  in  favour  of  creditors 
rather  than  against  them,  and  not  inserting,  or  straining,  words 
for  that  purpose,  I  think,  the  fair  sense  of  this  will,  taken  alto- 
gether, with  the  introductory  clause,  is,  that  the  copyhold  estate 
is  charged ;  and  the  testator  has  in  different  language  repeated 
the  purpose,  before  expressed,  that  his  personal  property  and  his 
freehold  and  copyhold  estates  shall  be  subject  to  his  debts. 
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BUEKE  V.  JONES.f  ^^is. 

(2  Veaey  &  Beames,  275—291.)  ^Z[  I'. 


A  deTise  in  trust  for  payment  of  debts  does  not  revive  a  debt,  upon 
which  the  Statute  of  Limitations  had  taken  effect  by  the  expiration  of      ^'y.^' 
the  time  before  the  testator's  death. 


Plumer, 
V.-C. 

[276] 


Under  a  decree,  directing  the  usual  accounts  of  the  personal 
estate,  debts,  &c.  of  the  testator  Andrew  Bobinson  Bowes,  the 
Master*8  report  stated,  that  the  testator  was  on  the  16th  of 
June,  1787,  committed  to  the  King's  Bench  Prison  on  the  pro- 
secution of  the  King ;  and  continued  m  such  custody  under  the 
said  commitment  and  subsequent  detainers  of  creditors  until 
his  death,  on  the  16th  of  January,  1810 :  that  by  his  will,  dated 
the  12th  of  April,  1809,  he  gave  to  trustees,  their  executors, 
&c.  all  his  ready  money,  &c.  personal  estate  and  effects ;  upon 
trust  as  soon  as  might  be  to  convert  the  same  into  money,  and 
thereout  to  pay,  discharge  and  satisfy,  so  far  as  the  same  would 
extend,  all  his  just  debts,  funeral  expenses  and  legacies ;  and 
the  residue  (if  any)  he  gave  to  his  son  William  Johnstone 
Bowes.  The  testator  also  devised  all  his  messuages,  lands,  &c. 
to  the  use  of  the  same  trustees,  their  heirs,  and  assigns ;  upon 
trust  by  sale  or  mortgage  to  raise  such  sums  as  should  be  neces- 
sary to  pay  such  of  his  debts,  funeral  and  testamentary  expenses 
and  legacies,  which  the  monies  to  arise  from  his  personal  estate 
should  not  be  sufficient  to  pay ;  which  sums  the  trustees  were 
directed  to  apply  and  dispose  of  in  payment  and  discharge  of  his 
said  debts,  &c.  which  his  personal  estate  should  not  be  sufficient 
to  satisfy. 

The  Master  farther  stated,  that  no  action  or  other  proceeding 
was  ever  brought,  on  any  of  the  debts  in  the  schedule  to  his 
report ;  that  no  promise  to  pay  the  same  was  ever  made  by  the 
testator  after  the  statute  of  21  James  I.  *c.  16,  had  barred  [  *276  ] 
them ;  and  that  all  the  said  debts  were  barred  by  the  statute 
at  the  death  of  the  testator :  but,  though  it  had  been  insisted 
before  him,  that,  as  the  testator  was  a  prisoner  in  the  King's 
Bench  during  the  time  aforesaid,  all  proceedings  against  him 
would  have  been  fruitless,  and  that  as  he  had  by  his  will  created 

t  /»  re  SUpheM  (1889}  43  Ch.  D.  39,  59  L.  J.  Gh.  109,  61  L.  T.  609. 

Q  2 
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BuBKB      a  trust  for  the  payment  of  his  debts  all  the  said  debts  were 
JoxKa      thereby  revived  and  taken  out  of  the  statute,  he  refused  to 
permit  the  creditors  contained  in  the  schedule  to  prove. 
To  this  report  the  creditors  took  an  exception  ;  contending, 
Ist,  That  a  devise  in  trust  to  pay  debts  will  revive  debts  barred 
by  the  Statute  of  Limitations.     [They  cited  a  number  of  cases  con- 
taining dicta  upon  the  point  to  which  it  is  unnecessary  to  refer.] 

2ndly,  That  under  the  particular  circumstances  of  this  case 
these  creditors  ought  to  have  been  permitted  to  prove. 

Mr.  Richards,  Mr,   WethereU,  and  Mr.  Shadwell,  for  the 
parties,  interested  in  the  estate :  Mr.  Home,  for  the  trustees : 

Though  the  general  question,  whether  a  devise  in  trust  to  pay 
[  •277  ]  debts  revives  a  debt,  barred  by  the  Statute  *of  Limitations,  has 
been  noticed  in  many  cases,  this  is  the  first  time  it  has  called 
for  decision.  It  is  clear,  that  the  testator  might  have  pleaded 
the  Statute  of  Limitations ;  and  it  must  be  admitted,  that,  if  the 
personal  estate  is  sufficient  to  pay  the  debts,  the  executor  or 
administrator  may  insist  on  the  statute  as  well  in  the  Master's 
office  as  in  an  action  at  law.  A  direction  to  pay  debts  cannot 
let  in  a  creditor  on  the  personal  estate  ;  where  that  is  the  only 
fund ;  and  there  is  no  reason  why  the  introduction  of  real  estate 
into  the  devise  should  make  any  difiFerence.    *    *    ♦ 

The  Vice-Chancbllob  : 

2>^^  g  The  question  upon  this  exception  is,  whether  by  this  will,  first 

—  giving  the  personal  estate  in  trust  for  the  payment  of  debts,  and, 
if  that  should  be  insufficient,  creating  an  auxiliary  fund  by  the 
real  estate,  revived  a  simple  contract  debt,  upon  which  the 
Statute  of  Limitations  had  operated  before  the  testator's  death  ; 
which  can  be  revived  only  by  the  effect  of  these  clauses  in  the 
will ;  having  never  been  revived  by  any  promise  during  the  tes- 
tator's life ;  and  this  being  a  naked  case,  stripped  of  any  circum- 
stances, shewing  either  that  he  had  at  any  time  recognized  these 
debts,  or  affording  a  presumption  of  payment.  The  question 
therefore  now  comes  for  determination,  generally,  what  in  all 
cases  shall  be  the  effect  of  a  devise  of  real  estate  subject  to  the 
payment  of  debts ;  that  question  arising  upon  debts  completely 
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barred  before  the  testator's  death ;  and  the  time  in  no  instance       Bubke 
unexpired,  and  running  at  the  time  of  the  testator's  death  :  but       joNea 
the  statute  having  taken  complete  efiEect  upon  all  these  debts, 
and  on  some  probably  more  than  twenty  years. 

It  is  not  necessary  to  consider  the  effect  of  a  simple  direction 
to  pay  the  debts  out  of  the  personal  property ;  *and  the  argu-  [  «279  ] 
ment  was  properly  confined  to  the  effect  of  the  devise  of  the  real 
estate ;  which  is  not  liable  to  simple  contract  debts,  otherwise 
than  by  the  will.  It  was  contended,  that,  if  the  testator  creates 
a  trust  of  real  estate  for  the  payment  of  his  debts,  without  any 
particular  reference  to  debts,  barred  by  the  statute,  the  rule  is 
universal,  that  all  debts,  standing  in  that  predicament,  are 
revived ;  whatever  may  be  the  amount,  duration,  or  other  cir- 
cumstances; that  the  devise  is  to  be  considered  either  as  a 
waiver  of  the  statute,  or  as  an  acknowledgment,  that  such  debts 
existed,  and  were  unpaid. 

This  is  certainly  a  case  of  very  great  importance ;  as  it  must 
establish  a  general  rule,  upon  the  effect  of  this  very  common 
clause  in  a  will ;  and  it  is  singular,  that  this  should  still  remain 
texata  quastio,  as  to  the  rule  of  this  Court ;  and  the  inference  of 
the  intention  in  creating  such  a  trust ;  upon  which  it  must 
depend.  The  argument  was  properly  founded  entirely  on 
authority;  as  it  is  difficult  upon  principle  to  conceive,  that 
the  testator  could  intend  to  prescribe  to  his  executors  any  rule 
either  in  admitting  or  rejecting  debts ;  or  to  recognize  any 
particular  debt  as  one,  which  had  existed,  and  still  remained 
unpaid :  nor  is  it  easy  to  infer,  that  the  creation  of  a  fund  for 
the  payment  of  his  just  debts  can  have  any  operation  upon  the 
inquiry,  what  are  his  debts,  or  the  mode,  in  which  that  inquiry 
b  to  be  prosecuted :  but  this  was  represented  as  a  fixed,  invari- 
able, rule ;  not  yielding  to  principle ;  and  too  firmly  established 
to  admit  of  exceptions.    *    *    * 

I  have  paused  upon  this  case,  not  from  any  doubt  of  the  [  280  ] 
principle,  but  that  I  might  have  an  opportunity  of  communicat- 
ing with  Lord  Bedesdale,  and  collecting  all  the  information, 
that  could  be  obtained  upon  a  question  of  such  magnitude, 
involving  a  general  rule  of  great  importance,  upon  a  subject, 
that  must  very  frequently  occur;  that  it  may  be  settled,  and 
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BuBKs  publicly  known,  if  this  ^clause  is  to  have  the  effect,  that  haa 
Jones.  been  supposed ;  or,  if  not,  that  such  a  notion  as  to  its  operation 
[  •281  ]  may  no  longer  remain  afloat.  With  this  view  I  have  given  the 
question  all  possible  attention ;  I  have  spared  no  pains  in 
collecting  every  case  in  print,  or  that  I  could  hear  of,  bearing 
upon  it ;  I  have  traced  the  history  of  this  supposed  rule  to  its 
foundation ;  and  have  examined  to  the  bottom  the  authorities, 
on  which  it  has  been  supported,  many  in  number,  and  some  not 
very  correctly  reported ;  which  I  have  compared  with  the 
Register's  book.  I  shall  go  through  those  authorities.  The 
result  is,  that,  though  there  are  many  dicta,  there  is  not  one 
case,  the  facts  of  which  are  distinctly  stated,  deciding,  that  a 
debt,  actually  barred  by  the  statute,  is  revived  merely  by  virtue 
of  this  clause  either  as  to  personal  or  real  estate ;  and  as  to  the 
former  it  has  not  been  argued.  In  almost  all  the  cases  there 
was  a  recognition  of  the  very  debt,  either  express,  or  by  fair 
inference ;  or  the  death  occurred,  before  the  statute  had  actually 
attached;  and  then  according  to  Lord  Bedesdale's  opinion,  a 
trust  being  created  for  creditors,  the  statute  cannot  attach ;  and 
the  lapse  of  time  forms  no  bar. 

[The  Vice-Chancbllor  then  reviewed  the  cases  referred  to  by 
counsel  and  continued  as  follows :] 

1  289  ]  I  have  now  gone  through  all  the  cases,  that  are  to  be  found  in 

print  or  manuscript  upon  this  important  question;  and  the 
result  is,  that  there  is  not  one,  in  which  this  doctrine  has  been 
established  to  the  full  extent,  that  has  been  contended ;  that  it 
rests  simply  upon  dicta,  opposed  by  dicta;  and  has  been  dis- 
approved by  every  Judge  from  the  time  of  Lord  Hardwicke ; 
that  it  is  contrary  to  the  decision  in  Legastick  v.  Cowne,\  and  to 
the  final  decision  in  Lord  Strafford's  case,!  followed  by  the 
ultimate  decision  of  Lord  King  ;  who  first  determined  that  case ; 
and  substantially  contradicted  by  every  subsequent  authority. 

If  the  question  is  to  be  considered  still  open  upon  the  conflict- 
ing authorities,  how  does  it  stand  upon  principle?    It  must 

[  •200  ]      depend  upon  that,  which  alone  can  subject  a  real  *estate  to  debts 
by  simple  contract,  the  intention :  in  this  instance  an  intention 

t  Mos.  391.  J  3  P.  Wmfl.  79. 
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most  absurd,  rash,  and   destructive  to  the  estate ;    declaring      Bubke 
openly,  that  his  executor  is  not  to  set  up  the  statute  against  any       jones. 
demand  incurred  by  simple  contract  during  his  whole  life ;  in- 
viting stale  demands.    His  meaning  must  be  taken  to  be  only 
what  shall  turn  out  to  be  his  just  debts.     There  is  no  direction 
for  any  inquiry,  as  to  the  amount,  nature,  reality,  extent,  or 
whether  there  had  been  any  payment.     The  executor  is  not 
directed  expressly  to  plead  the  statute :  nor  is  there  any  implica- 
tion of  such  intention  :  but  it  is  to  take  the  ordinary  course ;  his 
debts  are  to  be  discharged  :  but  the  investigation  of  them  is  left 
to  the  executor  under  the  direction  of  the  courts  of  law  and 
equity.    If  a  devise  of  this  kind  can  have  the  effect  contended, 
the  statute  would  be  a  snare  to  those,  who,  relying  on  it,  might 
after  six  years  destroy  their  vouchers.    The  notion,  that  these 
are  comprehended  under  the  description  "just  debts,"  as  still 
subsisting  in  foro  conadentia,  is  petitio  principii.     The  statute, 
which  was  made  for  the  benefit  of  those,  who  may  have  paid,  but 
have  not  the  means  of  proving  it,  upon  general  principles,  for 
the  quiet  and  peace  of  mankind,  does  not  permit  a  demand  of 
debt  beyond  its  limits  to  be  inforced  upon  the  possibility,  that  it 
may  still  be  undischarged.    The  plain  line  is,  that  the  testator 
intends  the  courts  of  law  and  equity  to  determine,  what  are  just 
debts ;  leaving  his  executor  at  liberty  to  use  all  means  of  resist- 
ance, prescribed  or  allowed  by  the  law :  thus  encouraging  provi- 
sions for  creditors  by  the  assurance  of  a  protection  to  the  assets 
against  demands,  which  the  testator  himself  could  have  resisted ; 
who,  relying  on  the  statute,  may  have  destroyed  his  vouchers. 

The  conclusion  is,  that  this  doctrine,  standing  upon  an  un- 
natural conjecture  as  to  the  intention,  pregnant  with  *danger  [  •291  ] 
and  injury,  by  inviting  stale  demands,  and  discouraging  provi- 
sions for  the  payment  of  debts,  ought  not,  unless  established  by 
authority,  to  stand  as  the  rule  ;  and  I  have  endeavoured  to  shew, 
that  there  is  no  decision,  that  a  devise  for  the  payment  of  debts 
has  the  effect  of  reviving  debts  barred  by  the  statute  before  the 
death  of  the  devisor  :  but  they  are  left  open  to  examination  by 
all  the  means,  which  the  rules  of  law  and  equity  admit. 

The  exceptions  were  over-ruled. 
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1813.  GIBBS  V.   EUMSEY. 

^^'  ^'  (2  Vesey  &  Beames,  294—299.) 

JI41IU  Court.  A  residaary  bequest  to  truBtees  and  executors,  described  both  by  their 

Gbaxt,  M.R.  character  and  names,  to  be  disposed  of  to  such  person  and  persons,  and 

r  294  -1  in  such  manner  and  form,  and  in  such  sum  and  sums  of  money,  as  they 

in  their  discretion  shall  think  proper  and  expedient,  an  absolute  interest 

to  them  beneficially ;  or  an  absolute  power  of  appointment;  excluding 

the  next  of  kin,  and  the  heir  as  to  the  produce  of  real  estate. 

Ann  Clarke  by  her  will,  dated  the  12th  of  December,  1809, 
having  given  to  her  executors  her  household  goods,  watches, 
trinkets,  plate,  and  wearing  apparel,  to  be  disposed  of  to  such 
persons  and  in  such  proportions,  as  they,  or  the  survivor  of  them, 
should  in  their  or  his  discretion  think  proper,  devised  and  be- 
queathed her  freehold,  copyhold,  and  personal  estate,  to  Henry 
and  James  Bumsey,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  to  sell ;  and  out  of  the  money  to  arise  by 
such  sale,  together  with  all  her  ready  money,  &c.  and  all  other 
her  estate  and  effects,  she  bequeathed  several  legacies;  and 
among  them  100/.  to  each  of  her  trustees  for  their  care  and 
trouble ;  and,  giving  all  her  books  to  Henry  Bumsey,  to  be  re- 
tained by  him,  and  divided  amongst  such  of  her  friends  as  he 
should  think  proper,  proceeded  thus : 

''  I  give  and  bequeath  all  the  rest  and  residue  of  the  monies 
arising  from  the  sale  of  my  said  estates,  and  all  the  residue  of  my 
personal  estate  after  payment  of  my  debts,  legacies,  and  funeral 
expenses,  and  the  expenses  of  proving  this  my  will,  unto  my  said 
trustees  and  executors  (the  said  Henry  Bumsey  and  James 
[  *29b  ]  Bumsey),  to  be  disposed  of  imto  such  person  and  persons  *and 
in  such  manner  and  form  and  in  such  sum  and  sums  of  money 
as  they  in  their  discretion  shall  think  proper  and  expedient. 


The  personal  estate  being  insufficient  to  pay  the  debts,  the 
real  estate  had  been  sold ;  and  the  question  was ;  1st,  Whether 
the  executors,  or  the  heir  at  law,  or  the  next  of  kin,  of  the  testa- 
trix, were  entitled  to  a  sum  of  1,0951.  8s.  4d. ;  the  surplus,  aris- 
ing from  the  sale  of  the  real  estate. 
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[The  original  report  comprises  other  questions  which  it  is        Oibbs 
thought  unnecessary  to  retain  here.]  rumskt. 

Mr.  Leachy  and  Mr.  CuLUn,  for  the  heir  at  law,  contended, 
that  this  could  not  be  distinguished  from  Morice  v.  The  Bishop 
of  Durham  :  t  the  residuary  clause  creating  a  trust.     *     *    * 

Mr.  Roupelly  for  the  next  of  kin.     *     *     ♦ 

Mr.  Richards,  and  Mr.  Stephen,  for  the  executors : 

The  case  of  Morice  v.  The  Bishop  of  Durham  was  clearly  a 
trust ;  and  the  Bishop  in  his  answer  disclaimed  any  beneficial 
interest.  *  *  A  general  power  of  disposition  implies  the 
absolute  interest;  as  necessary  to  the  exercise  of  the  power. 
The  word  ''  trustees  "  in  the  residuary  clause  is  merely  descriptio 
personarum,  not  of  their  character.  In  principle  this  case  is 
analogous  to  Rogers  v.  Rogers, I  and  Dormer  v.  Bertie.^ 

Thb  Master  of  the  Bolls  : 

*  *  The  question  then  is  as  to  what  is  not  otherwise  dis-  Dec.  6. 
posed  of  than  by  the  residuary  clause;  which  turns  upon  the 
point,  whether  there  is  any  trust  imposed  by  that  clause:  if 
there  is,  they  cannot  take  beneficially,  though  the  trust  may  be 
of  so  indefinite  a  nature,  that  the  Court  cannot  carry  it  into 
execution.  This  testatrix,  having  created  a  trust  to  sell,  gives 
many  particular  legacies ;  and  among  them  1002.  to  each  of  her 
two  trustees  for  their  care  and  trouble  in  the  execution  of  the 
trusts  of  the  will.  That  is  undoubtedly  sufficient  to  exclude  any 
claim  as  executors :  but  they  claim,  not  in  that  character,  but 
under  a  direct  disposition  to  them  as  residuary  legatees.  The 
first  words  of  the  residuary  clause  amount  clearly  to  an  absolute 
gift  to  them ;  as  the  mere  circumstance  of  giving  them  the  de- 
scription of  trustees  and  executors  cannot  make  them  trustees  as 
to  that  part  of  her  property,  expressly  bequeathed  to  them. 
Then  do  the  subsequent  words  import  trust  ?  The  testatrix  has 
very  frequently  in  the  course  of  her  will  used  the  words  "  in 

t  7  B.  E,  232   (9  Vee.  399;    10         J  3  P.  Wma.  193. 
Vee.  522).  §  Pr.  Ch.  94. 


[297] 
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OiBBB      trust ;  "  bat  those  words  are  not  introdaced  here  :  "  to  be  dis- 
Bx^MBBT.     posed  of  unto  such  person  and  persons,  and  in  such  manner  and 
form,  and  in  such  sum  and  sums  of  money,  as  they  in  their 
discretion  shall  think  proper  and  expedient." 

I  see  nothing  here  but  a  purely  arbitrary  power  of  disposition 
according  to  a  discretion,  which  no  Court  can  either  direct  or 
control.  It  is  not  to  be  contended,  that,  if  the  words  were  "  to  be 
disposed  of  according  to  their  discretion,"  that  would  have  qualified 
the  preceding  gift :  then  the  effect  must  be  produced,  if  at  all,  by 
[  •SOS  ]  the  interposed  words,  "  to  such  person  or  persons,  and  *in  such 
manner  and  form,  and  in  such  sum  and  sums  of  money  :  "  but 
those  are  words  perpetually  occurring  in  general  powers  of  ap- 
pointment ;  and  it  was  never  conceived,  that  such  words,  instead 
of  conferring  a  power,  raised  a  trust.  If  that  were  so,  there 
would  be  no  such  thing  as  good  general  powers  of  appointment. 
They  would  be  all  void  trusts ;  for,  if  trusts  at  all,  they  must  be 
void  from  the  uncertainty  of  the  objects. 

In  the  case  of  Morice  v.  The  Bishop  of  Durham  t  there  was  an 
express  trust  to  pay  debts  and  legacies,  and  dispose  of  the 
residue,  as  therein  mentioned;  and  that  was  treated  by  the 
Lord  Chancellor,  as  it  had  been  here,  as  a  case  of  express 
trust ;  and  the  Lord  Chancellor  very  clearly  states  the  distinc- 
tion between  express  trust  for  an  indefinite  purpose  and  those 
cases,  where  from  the  indefinite  nature  of  the  purpose  the  Court 
concludes,  that  a  proper  trust  could  not  be  intended:  though 
words  may  have  been  used,  which,  had  the  objects  been  definite, 
would  by  construction  import  a  trust.  His  Lordship  observes,  t 
that  the  principle  of  cases  of  the  latter  description  has  never 
been  held  in  this  Court  applicable  to  a  case,  where  the  testator 
himself  has  expressly  said,  he  gives  his  property  upon  trust. 

Supposing  this  testatrix  after  this  gift  to  the  executors  had  re- 
quested them  to  give  the  residue  to  such  persons  and  in  such 
manner  as  they  may  think  proper  and  expedient,  there  would 
have  been  no  trust  notwithstanding  the  words  on  account  of  the 
uncertainty  of  the  object.  It  is  said,  the  testatrix  meant  the 
executors,  to  give  this  property  to  somebody,  and  not  to  enjoy  it 
themselves :  but  that  might  be  said  in  every  case  of  a  bequest  to 

t  7  R.  E.  232  (9  Ves.  399 ;  10  Ves.  o22).       |  7  R.  E.  241  (10  Yes.  537). 
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give  ^to  objects  not  distinctly  specified,  Mid  in  every  case  of  a       gibbs 
general  power  of  appointment.    It  would  be  necessary  to  shew,      rumbey. 
that  these  executors,  not  only  cannot  enjoy  it  themselves,  but      [  •299  ] 
have  no  right  to  appoint  it  to  others,  as,  whether  they  have  the 
absolute  property,  or  only  a  power  to  appoint  the  residue,  still 
the  claim  of  the  heir  or  next  of  kin  is  premature,  until  it  shall 
be  seen,  whether  any  appointment  will  be  made.    It  was  insin- 
uated in  the  argument,  that  this  was  probably  a  secret  trust  for 
charity.     If  that  were  so,  it  would  be  void  :  but  there  is  nothing 
in  the  case,  entitling  me  to  form  such  a  conclusion.     Therefore 
neither  the  heir  nor  the  next  of  kin  have  a  right  to  call  upon  the 
executors  to  account  for  this  residue. 


WATERS  V.  TAYLOE.  Motion,  i sot. 

(Motion,  15  Ves.  10—29.    Hearing,  2  V.  &  B.  299—306.)  -^'<w.  19,  20. 

The  principle,  upon  which  a  court  of  equity  interferes  between  partners  ^  ^^  ^• 

by  appointing  a  manager,  receiver,  &c.  is  merely  with  a  view  to  the  j^,      J  l^  oi 
relief,  by  winding  up  and  disposing  of  the  concern,  and  dividing  the  ' 

produce :  not  to  carry  it  on.  HeariDg,1813. 

A  partnership  will  be  dissolved,  where  the  conduct  of  the  partners        ^^ov.  4. 
makes  it  impossible  to  carry  it  on  upon  the  terms  originally  stipulated.  ^^' 

The  plainti£f  in  this  cause  claimed,  as  executor  of  Mr.  Gould ;  ^^^^'  ^•^• 
who  was  entitled  by  assignment  from  the  defendant  Mr.  Taylor,  L  **  ®^  -J 
in  1803,  to  seven  sixteenth  parts  of  the  Italian  Opera  House ; 
and  as  mortgagee  of  the  remaining  shares ;  which  continued  to 
be  the  property  of  Taylor.  The  bill  prayed  a  foreclosure  of  the 
mortgage,  a  specific  performance  of  an  agreement,  and  farther 
relief,  upon  deeds,  executed  in  the  years  1792,  1803,  and  1804 ; 
and  a  motion  was  made  by  the  plaintiff,  that  the  defendant 
Taylor  may  be  removed  from  the  management ;  and  restrained 
from  interfering,  and  receiving  the  profits ;  that  a  proper  person 
may  be  appointed  manager,  with  the  same  powers  as  Gould  and 
Taylor  had,  or  such  other  powers  as  the  Court  shall  think  fit ; 
that  a  receiver  may  be  appointed ;  and  that  proper  directions 
may  be  given  for  payment  of  the  money :  the  plaintiff  in  support 
of  his  application  alleging,  that  the  defendant  had  in  several 
instances  neglected  his  duty  as  manager  ;  that  he  did  not,  and, 
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Watebs      from  the  embarrassed  state  of  his  affairs,  could  not,  attend  in 

Taylob.  person ;  and  was  never  at  the  theatre,  except  on  Sunday  : 
stating  various  breaches  of  covenant  and  instances  of  mis- 
management ;  that  he  had  not  sent  the  money  received  to  the 

C  *ii  ]  banker's ;  that  he  had  ^engaged  performers  and  other  persons, 
without  consent,  contrary  to  the  deed ;  that  he  discharged  the 
treasurer,  and  a  person,  who  acted  as  deputy  manager,  without  a 
salary ;  engaging  another  as  ballet-master,  and  also  as  deputy 
manager  at  a  salary  of  1,200Z.  per  annum  ;  that  he  engaged  one 
performer  at  a  salary  of  5,000  guineas  for  the  season ;  3,000  being 
sufficient ;  with  liberty  to  her  to  sing  at  other  places ;  permitting 
the  ballet-master  also  to  act  in  the  same  capacity  at  the  theatre 
in  Drury  Lane. 

The  defendant  denied  the  charges  of  mismanagement ;  justified 
his  conduct  in  the  particular  instances,  pointed  out  by  the 
plaintiff;  referred  his  absence  to  threats  of  personal  violence  and 
of  an  arrest  by  the  plauitiff;  stated,  that  no  loss  had  been 
incurred  by  his  absence ;  that  he  had  been  manager  for  twenty- 
five  years;  and  had  reduced  the  debts  of  the  concern  from  a 
very  large  amount  to  28,000/.  ;  and  represented,  that  the 
management  had  always  been  carried  on  by  deputy ;  and  it  was 
better  it  should  be  so  on  account  of  imreasonable  demands  by  the 
performers  upon  the  principal ;  with  which  the  deputy  could  not 
be  expected  to  comply. 

The  general  title,  embracing  all  the  interests  in  the  theatre, 
stood  upon  the  deed  of  1792.  The  interests  of  the  parties  to 
this  cause  were  regulated  by  the  subsequent  deeds  of  1803  and 
1804.  The  general  effect  of  the  deed  of  1803  was,  that  Gould 
was  to  have  the  sole,  exclusive,  and  entire  management  and 
conduct  of  the  theatre,  during  the  joint  lives  of  himself  and 
Taylor,  as  long  as  Gould  shall  think  fit;  subject  to  certain 
restrictions ;  the  sole  privilege  of  selling  the  boxes,  contracting 
with  performers,  &c. ;  and,  generally,  to  do  all^such  other  acts, 
&c.  as  fully  and  effectually  as  Taylor  before  that  period  had 

[  *12  ]  been  accustomed  to  do,  &c. ;  that  Gould  ^from  that  period 
should  act  as  sole  proprietor ;  as  Taylor  had  previously  acted  ; 
that  he  should  give  his  personal  attendance :  if  either  should 
sell  his  interest,  or  go  abroad,  the  management  to  devolve  upon 
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the  other ;  if  Gould  should  decline  the  management,  it  was  to  be  Watbes 
in  them  jointly,  or  in  such  person  as  they  should  appoint :  after  taylob. 
the  death  of  both  it  was  to  go  according  to  the  appointment  of 
their  executors,  respectively ;  and  in  the  event  of  the  death  of 
Gouldy  Taylor  was  to  become  the  manager.  Among  various  pro- 
visions with  reference  to  the  management  it  was  declared,  that  no 
more  than  the  sum  of  600Z.  should  be  expended  in  the  preparation 
of  any  one  opera,  and  that  no  engagement  with  a  performer  should 
be  finally  concluded,  and  no  banker,  treasurer,  receiver,  or 
servant,  should  be  removed  without  the  consent  of  the  other  part- 
owner  ;  and,  that  in  case  the  part-owners  shall  not  agree  upon  a 
person  to  fill  any  such  office  or  station,  that  shall  be  considered 
a  matter  in  difference  for  arbitration  ;  each  party  to  name  one 
arbitrator ;  and  if  either  shall  refuse  to  name  a  person  for  ten 
days,  then  the  person,  nominated  by  the  other  as  arbitrator,  shall 
decide.  Besides  several  special  provisions  for  arbitration,  if  they 
should  not  agree  upon  the  price  of  the  boxes,  and  in  various 
other  instances  of  probable  dispute,  there  was  a  general  clause, 
that,  if  any  doubt,  question,  difference,  or  dispute,  shall  at  any 
time  arise  between  the  parties  or  their  executors,  touching  the 
construction  of  these  presents,  any  clause,  &c.  or  any  account  to 
be  settled,  or  the  measures  to  be  taken  in  any  event,  not  expressly 
provided  for,  or  in  any  other  manner  whatsoever  touching  the 
management  or  conduct  of  the  said  theatre  or  the  appointment 
or  the  duty  of  the  manager,  or  any  other  person  employed,  and 
such  doubt,  &c.  cannot  be  settled  among  themselves,  it  shall  be 
determined  by  arbitration ;  with  the  usual  provision,  that  the 
arbitrators  should  choose  an  umpire,  order  attendance,  take 
evidence  on  both  sides ;  and  *use  all  other  ways  and  means  to  [  *13  ] 
enable  them  to  decide  upon  the  matter  in  question ;  as  they 
should  think  fit;  and  that  the  award  should  be  binding  and 
conclusive ;  and  be  observed  and  kept  by  them  accordingly, 
without  any  suit  whatsoever ;  and  should  be  made  a  rule  of  the 
Court  of  King's  Bench. 

Sir  Arthur  Piggott,  Mr.  Fonblanque,  Mr.  Hart,  and  Mr. 
Johnson^  in  support  of  the  motion :  Mr.  Richards^  Mr.  Samuel 
Ramilly,  Mr.  Leach,  and  Mr.  Wetherell,  opposed  it. 
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[b.b. 


Watbbs 

V. 

Tatlob. 


The  Lord  Chancellor  suggested  the  absolute  necessity,  that 
these  parties  should  go  to  arbitration ;  and  also  took  the  objec- 
tion, that  this  Court  does  not  interfere  for  the  management  of  a 
joint  concern,  except  as  incidental  to  the  object  of  the  suit,  to 
wind  up  the  concern,  and  divide  the  produce  :  the  only  question 
is,  what  the  Court  will  do  in  the  interval ;  until  the  foreclosure, 
sought  by  this  bill,  can  be  obtained :  but  the  Court  will  not 
appoint  a  manager  under  such  a  covenant  as  this. 


[  20  ]  The  parties  afterwards  went  to  arbitration  ;  and  an  award  was 

made;  deciding,  among  other  points,  that  the  performers  had 
been  engaged  without  the  consent,  required  by  the  deed ;  and  in 
the  particular  instance  at  an  improper  salary  under  the  circum- 
stances of  the  theatre ;  that  the  personal  attendance  of  Taylor 
was  required  by  the  deed ;  that  he  could  not  delegate  the  f unc- 

[  •^i  ]  tions  of  *manager ;  but  that  no  loss  or  injury  from  his  non- 
attendance  was  shewn. 


1808. 
March  5. 

[26] 


The  application  to  the  Court  was  afterwards  renewed,  with  the 
consent  of  the  trustees,  by  a  motion  to  remove  Taylor  from  the 
management ;  to  restrain  him  from  receiving  the  profits ;  to 
appoint  another  manager ;  to  restore  the  treasurer,  whom  he 
had  removed ;  and  that  the  money  received  should  be  paid  into 
a  bank. 

The  Lord  Chancellor  :  [after  referring  to  the  provisions  of  the 
deed  of  1808  and  to  the  previous  application  and  proceedings  said:] 

The  clear  result  is,  that  upon  the  footing  of  this  deed,  uncon- 
nected with  the  paramount  title,  the  Court  cannot  manage  this 
concern.  The  parties,  conscious,  that  they  so  ill  understood 
their  arrangements,  and  so  little  foresaw  the  difficulties,  to 
which  they  led,  that  their  deed  ought  not  to  give  the  rule, 
desire  the  Court  to  take  upon  itself  the  management ;  giving  the 
person,  who  shall  be  appointed  manager,  not  the  powers, 
prescribed  by  the  deed,  but  such  powers  as  this  Court  shall  think 
fit.  If  these  two  parties  only  were  interested,  and  representing, 
that  the;  could  not  carry  on  the  concern,  desired  a  sale,  this 
Court  would,  for  the  purpose  of  regulation  in  the  intermediate 
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time,  with  a  view  to  the  relief,  ultimately  to  be  given,  appoint  a 
person  to  manage:  but  this  application  is  made  upon  a  deed, 
under  which  it  is  absolutely  impossible,  that  this  concern  can 
proceed ;  desiring,  that  during  these  reversionai:y  terms  this 
Court  shall  be  the  manager ;  which  may  with  equal  reason  be 
desired  in  every  brewery,  and  all  the  joint  concerns  in  the 
kingdom.  Another  difficulty  is,  that,  if  this  deed  cannot  furnish 
the  means  of  arrangement,  so  as  to  carry  on  this  undertaking 
for  their  benefit,  it  does  not  follow,  that  this  Court  is  to  interpose 
upon  its  own  notion  of  what  powers  should  be  exercised  for  their 
benefit.  In  that  case  the  Court  must  look  at  the  title,  as  it  is, 
without  these  stipulations ;  and  then  it  is  an  absolute  mistake 
to  conceive,  that  these  trustees  are  trustees  only  for  the  annui- 
tants, and  persons,  having  boxes  and  privileges  in  this  theatre : 
they  are  trustees  for  the  residuary  interest  as  much  as  for  the  rest. 
Upon  the  whole  it  is  quite  impossible  that  this  Court  can 
appoint  a  manager,  with  such  powers  as  the  Court  thinks  proper. 
Suppose  the  manager  appointed  :  could  the  Court  say,  he  might 
incur  a  greater  expenditure  than  these  trust-deeds  in  general 
authorize?  If  a  performer  required  500Z.  for  one  night,  and 
the  deed  said  the  nightly  expense  should  not  exceed  a  certain 
sum,  it  would  be  impossible  to  sanction  such  a  payment.  The 
whole  therefore,  which  the  Court  could  do,  is  to  refer  it  to  the 
Master  to  look  into  the  general  title ;  to  state  the  charges  and 
incumbrances ;  what  payments  are,  and  what  are  not,  warranted 
by  the  instruments ;  how  such  payments  are  to  be  made ;  and 
what  expenditure  would  be  reasonable  and  proper  for  the  benefit 
and  interest  of  all  concerned.  I  cannot  feel  my  way  to  comply 
with  any  part  of  this  motion  except  as  to  the  appHcation  by  the 
hand,  that  is  actually  to  receive  the  money;  and  for  that 
purpose  I  cannot  do  any  thing ;  unless  I  am  informed,  how  the 
person,  who  receives  the  money,  can  part  with  it,  consistently 
with  the  application  of  the  funds  of  this  property,  as  provided 
by  these  instruments ;  and  what  application  will  be  consistent 
with  them.  If  such  an  application  can  be  pointed  out,  I  will 
hear  it :  otherwise  I  can  do  nothing. 


Waters 

r. 
Taylob. 


[27] 


The  motion  was  renewed,  with  consent  of  the  trustees. 


Marcli  21  - 
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[B.B. 


WATBE8      The  Lord  Chancellob  : 

V. 

Tatlob.         This  must  be  considered  as  a  suit  for  a  foreclosure,  for  direc- 
Mareh  21.     tions  as  to  the  interim  management,  and  for  a  specific  perform- 
ance  of  the  covenant  in  the  deed  of  1808.    With  respect  to  the 
foreclosure,  it  is  within  the  province  of  the  Court  to  appoint  a 
[  '28  ]       receiver ;  if  it  can  *do  any  good ;  expressly  declaring,  that  the 
appointment  is  not  to  interfere  with  the  rights,  interests,  and 
remedies  of  those,  who  have  claims,  paramount  to  both  these 
parties.    As  to  the  other  objects  of  this  bill,  there  is  no  pos- 
sibility of  specifically  performing  such  a  covenant  as  this :  the 
parties  having  made  that  consent  necessary,  which  the  Court 
cannot  compel  them  to  give.    The  only  relief,  therefore,  that  can 
be  given,  when  the  cause  shall  be  heard,  is  the  foreclosure. 
Then,  considering  the  nature  of  this  property,  can  this  plaintiff 
call  upon  the  Court  to  assume  the  management  of  the  theatre 
in  the  mean  time  ?    See,  how  usefully  the  Court  would  act. 
The  very  ground,  taken  by  this  bill,  supposes,  that  there  is  no 
performer,  of  whom  the  Court  can  take  notice ;  alleging,  that 
all  the  performers  have  been  engaged  contrary  to  the  provisions 
of  the  deed.    The  Court  then,  for  the  purpose  of  executing  a 
foreclosure,  finding,  that  the  parties  have  entered  into  deeds, 
that  cannot  regulate  the  concern,  is  in  mean  time  to  do  what  it  can 
with  it ;  taking  upon  itself  to  engage  all  the  performers ;  beginning 
by  shutting  up  the  house ;  and  directing  a  reference  to  the  Master 
to  inquire,  what  performers  ought  to  be  engaged ;  upon  what 
terms ;  and  to  state  the  circumstances.    That,  considering  the 
time,  that  must  elapse  in  the  inquiry,  is  an  application  of  the 
principle,  calculated  for  preserving  property,  to  the  destruction 
of  it.    As  to  the  trustees,  no  relief  is  prayed  against  them  :  they 
have  not  filed  a  bill ;  and  the  case  is  not  aided  by  having  them 
parties.     Suppose,  they  should  file  a  bill :  the  questions  would 
then  arise,  who  are  to  be  the  banker  and  treasurer  ;  and  how  the 
funds  are  to  be  applied ;  depending  upon  these  deeds  of  August, 
1792,  and  March,  1804.    My  opinion  is,  that  this  Court  has  no 
jurisdiction  to  manage  this  concern  merely  for  the  purpose  of 
carrying  it  on.     The  Court  will  order  it  to  be  sold,  or  foreclosed : 
will  deal  with  it  as  property  :  but  no  farther.    *     ♦    * 

No  order  was  pronounced. 
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This  cause  coming  on  to  be  heard,  the  plaintiff  prayed  a      Waters 
decree  of  foreclosure  of  the  mortgage  :  a  dissolution  of  the  part-      tatlob. 
nership:  an  account  of  the  transactions,  and  particularly  the        igis. 
receipts  and  payments,  of  the  defendant  Taylor :  an  injunction,       ^^'  ^- 
restraining  him  from  receiving  any  part  of  the  income,  and  in-     [  2  v.  &  B. 
terfering  in  the  concerns  of  the  Opera  House ;  and  a  direction  to        ^^^  ^ 
the  Master  to  consider  of  a  scheme  for  the  sale  of  the  joint 
property  or  for  the  future  management. 

The  defendant  Taylor,  by  his  answer  claiming  as  a  creditor       [  300  ] 
upon  the  result  of  the  account,  insisted  on  a  lien  upon  the  plain- 
tifi's  share  for  the  balance,  that  should  appear  to  be  due. 

Sir  Arthur  Piggott,  Mr,  Fonblanque,  Mr,  Hart,  and  Mr, 
Johnson,  for  the  plaintiff.  Mr,  Richards,  Sir  Samuel 
Romilly,  Mr,  Leach,  Mr,  Wetherell,  and  Mr,  ShadweU, 
for   the  defendant  Taylor. 

For  the  plaintiff  it  was  insisted,  that  if  he  was  entitled  to 
a  decree,  dissolving  the  partnership,  the  Court  in  directing  the 
future  management  was  not  bound  to  the  particular  stipulations 
of  the  contract;  but  would  consult  the  benefit  of  the  parties. 

Upon  the  question  as  to  the  dissolution  of  partnership  Sayer 
V.  Bennett, \  and  Adams  v.  Liardet,l  were  cited.  In  the  former, 
upon  the  insanity  of  a  partner,  an  inquiry  was  directed,  whether 
he  was  in  such  a  state  of  mind  as  to  be  capable  of  conducting 
the  business :  but  the  result  does  not  appear.  *  *  * 
*  ♦  «  »  * 

Thb  Lord  Chancellor  :  t  soi  ] 

*  *  By  the  express  contract  of  these  parties,  which  is  the 
basis  of  this  concern,  whether  a  partnership,  or  to  be  described 
by  any  other  denomination,  Taylor  was  manager,  subject  to  all 
the  engagements,  to  which  Gould  had  been  subject.  Whether 
this  is  a  partnership,  *which  might  be  dissolved  by  filing  the  [  *302  j 
bill,  which  it  is  perhaps  difficult  to  maintain,  or,  for  a  term  of 
years,  or,  as  was  contended  in  the  case  §  of  the  theatre  on  the 

t  Before    Lord    Kenyon,   at   the  Eomilly,  before  Lord  Thurlow. 

Eolls,  Wats.  FarL  382.  §  MorrU  v.  Colman,  11  E.  E.  230 

X  From  an  MS.  of  Sir  Samuel  (18  Ves.  477). 
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Waters      other  Bide  of  the  Haymarket,  without  limits,  as  long  as  renewals 
Taylob,      could  be  obtained,  is  not  extremely  material  in  the  view  the 
Court  is  obliged  to  take  of  this  case. 

The  case  alleged,  is,  that  all  these  engagements  have  been 
violated  from  day  to  day ;  that  performers  have  been  employed 
without  mutual  consent ;  that  this  has  been  the  habit ;  and  may 
be  persevered  in :  so,  as  to  the  nightly  receipt  of  the  money ; 
which,  it  is  represented,  being  either  left  in  a  particular  place, 
or  paid  to  an  agent,  has  in  some  way  got  to  the  disposition  of 
Taylor  ;  and  the  attempt  of  this  Court  to  put  an  end  to  that  has 
been  rendered  ineffectual  by  a  slip  in  the  terms  of  the  injunction  : 
a  circumstance,  which  I  cannot  regard  ;  as  the  effect  is,  that  the 
parties  were  under  no  prohibition.  There  is  hardly  one  cove- 
nant, which  has  not  been  violated.  It  is  said,  the  remedy  is  by 
repeated  actions  of  covenant ;  and  it  is  supposed,  that  juries  may 
have  feelings  of  vengeance,  that  may  subject  Mr.  Taylor  to  such 
damages  as  may  produce  the  full  object  of  the  plaintiff :  but  a 
court  of  equity  has  power  to  restrain  and  injoin :  a  power  in 
many  instances  recognised  by  the  law,  as  resting  on  that  verj- 
circumstance,  that  without  such  interposition  the  party  can  do 
nothing  but  repeatedly  resort  to  law ;  and,  when  that  has  pro- 
ceeded to  such  an  extent  as  to  become  vexatious,  for  that  very 
reason  the  jurisdiction  of  a  court  of  equity  attaches. 

It  was  supposed,  that  I  had  contradicted  Lord  Kbnyon's 
doctrine  in  Sayer  v.  Bennett.  Certainly  I  did  not  contradict 
[  ♦son  ]  *that  doctrine :  nor  did  I  make  any  decree,  which,  duly  con- 
sidered, was  an  assent  to  it.  The  case  was  no  more  than  this : 
one  partner  becoming  a  lunatic,  the  others  thought  proper  by 
their  own  act  to  put  an  end  to  the  partnership  ;  which  they  had 
no  right  to  do,  if  he  had  been  sane ;  and  they  continued  to  carry 
on  the  business  with  his  capital ;  not  being  able  to  state,  what 
was  his,  as  a  creditor,  and  what  was  not  his,  as  a  partner.  That 
Lord  Kbnyon  thought  afforded  a  suflScient  ground  for  saying,  the 
partnership  was  not  determined ;  and  he  also  held,  that  one 
partner  cannot  on  account  of  the  lunacy  of  another  put  an  end 
to  the  partnership ;  but  that  object  must  be  attained  through 
the  decree  of  a  court  of  equity. 
My  decision  was  not  intended  either  to  support  or  impeach 
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that ;  proceeding  upon  the  particular  circumstances  of  the  case      Wat  ebb 
before  me.     The  question,  whether  lunacy  is  to  be  considered  a      xaylob. 
dissolution,  is  not  before  me.    I  shall  therefore  say  no  more 
upon  it  than  this.     If  a  case  had  arisen,  in  which  it  was  clearly 
established,  as  far  as  human  testimony  can  establish,  that  the 
party  was  what  is  called  an  incurable  lunatic,  and  he  had  by  the 
articles  contracted  to  be  always  actively  engaged  in  the  partner- 
ship, and  it  was  therefore  as  clear  as  human  testimony  can  make 
it,  that  he  could  not  perform  his  contract,  there  could  be  no 
damages  for  the  breach  in  consequence  of  the  act  of  God :  but  it 
would  be  very  difficult  for  a  court  of  equity  to  hold  one  man  to 
his  contract,  when  it  was  perfectly  clear,  that  the  other  could 
not  execute  his  part  of  it.     It  will  be  quite  time  enough  to 
determine  that  case,  when  it  shall  arise ;  for,  as  we  know,  that 
no  lunacy  can  be  pronounced  incurable,  yet  the  duration  of  the 
disorder  *may  be  long  or  short ;  and  the  degree  may  admit  of      [  •304  ] 
great  variety.     I  would  not  therefore  lay  down  any  general  rule 
by  anticipation,  speculating  upon  such  circumstances.     I  agree 
with  Lord  Thurlow,  that  the  jurisdiction  is  most  difficult  and 
delicate,  and  to  be  exercised  with  great  caution. 

The  real  question  here  is  quite  different  from  Adams  v. 
Liardet:  which  I  take  to  be  that,  in  which  Lord  Thurlow's 
opinion  was  expressed.  This  question  is,  whether  from  the  acts 
of  Taylor  himself  it  is  not  manifest,  that  this  partnership  cannot 
be  carried  on  upon  the  terms,  for  which  the  parties  engaged  : 
whether  a  single  act  has  been  done  by  him  of  late,  that  is  not 
evidence  on  his  part,  that  he  can  no  longer  himself  be  bound  by 
his  contract,  so  as  to  observe  the  terms  of  it ;  when  he  excludes 
himself  from  the  concern  and  the  partnership,  as  far  as  it  is  to 
be  conducted  upon  the  terms,  on  which  it  was  formed ;  and  says, 
he  will  carry  it  on  upon  other  terms.  Taking  that  to  be  his 
conduct,  this  comes  to  the  conunon  case  of  one  partner  excluding 
the  other  from  the  concern ;  as,  if  one  will  not,  because  he 
cannot,  continue  it  upon  the  terms,  on  which  it  was  formed,  the 
consequence  must  be,  that  he  says,  his  partner  shall  not,  because 
he  cannot,  carry  it  on  upon  those  terms. 

That  is  the  true  amount  of  this  case.     The  one  cannot  engage 
a  performer  without  the  other's  consent ;  having  entered  into 

H  2 
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watebs      stipulations  only  with  reference  to  agreement,  they  have  given 

Taylob.  nie  no  means  of  extricating  them  from  the  difficulties  arising 
from  non-agreement.  Suppose  an  opera  at  this  time  requires 
more  than  SOOi.  per  week,  or  a  new  exhibition  more  than  500/., 
if  the  plaintiff  differs  upon  that,  what  is  a  Judge  to  do  bat  to 
look  at  the  contract,  as  the  only  thing  the  Court  can  act  upon  : 

[  *3o:)  ]  *and  if  both  parties  agree,  that  the  contract  cannot  be  acted  on, 
that  furnishes  the  means  of  saying,  there  is  an  end  of  it ;  and 
their  interests  are  to  be  regarded  as  if  no  such  contract  had 
existed.  The  parties  by  consent  determine,  that  there  is  an  end 
of  the  concern,  which  cannot  be  carried  on  upon  the  terms  sti- 
pulated ;  and  the  Court  cannot  substitute  another  contract. 

In  this  view  of  the  case,  my  opinion  is,  that  this  contract  is 
determined  ;  and  the  parties  must  be  treated  accordingly.  The 
decree  as  to  the  mortgage,  &c.  is  of  course :  but  another  view  of 
the  case  arises  from  the  answer  of  Taylor,  claiming  as  a  creditor 
upon  the  accounts ;  and  that  the  Court,  regarding  this  as  part- 
nership property,  shall  give  him  a  lien  upon  the  plaintiff's  share 
for  the  balance,  that  may  be  due  on  the  account.  Upon  the  same 
principle  then,  if  the  plaintiff  shall  appear  to  be  a  creditor,  has 
not  he  a  right  to  have  Taylor's  share  sold ;  and  then  is  the  Court, 
winding  up  the  concern,  to  sell  the  share  of  one,  and  not  the 
whole  joint  property  ?  Each  has  an  interest  to  have  the  whole 
sold ;  which  will  sell  much  better  than  the  shares,  especially  if 
unliquidated. 

The  most  difficult  question  is  that,  as  to  the  appointment  of  a 
manager  in  the  interval  between  the  decree  and  the  sale.  This 
joint  concern  ought  to  be  brought  to  sale,  if  at  all,  upon  the  prin- 
ciples I  have  mentioned;  placing  them  in  the  state,  in  which 
they  would  be,  if  without  any  stipulation  for  management  they 
were  respectively  owners  of  given  undivided  shares.  They  agree 
upon  given  principles  and  prescribed  terms  for  the  management ; 
which  can  no  longer  be  carried  on  upon  those  principles  and 
terms ;  and  the  question  is,  whether  the  Court  can  impose  a 

[  •30G  ]  manager  before  the  sale,  not  upon  *the  prescribed  terms,  but  on 
such  as  may  be  adviseable  for  all  the  parties  concerned.  With 
an  inclination,  that  I  shall  have  great  difficulty  to  make  that  a 
part  of  the  decree  without  some  previous  inquiry,  I  reserve  for 
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farther  consideration  that  difficult  and  material  question  ;  having      Watebs 
expressed  my  opinion  upon  the  rest  of  the  case ;  in  a  word,  that      taylob. 
these  parties  have  themselves  dissolved  this  joint  concern ;  as 
their  conduct  shews,  that  they  cannot  carry  it  on  upon  the  terms 
stipulated. 

The  minutes,  as  corrected  by  the  Lord  Chancellor,  declared,  -D^*^-  24. 
that  the  defendant  Taylor  was  not  entitled  to  act  as  manager 
until  a  sale ;  and  that,  if  the  Master's  opinion  should  be,  that 
the  property  could  not  be  immediately  sold,  either  party  was  to 
be  at  liberty  to  lay  proposals  before  him  for  the  management 
until  a  sale. 


GKANT  V.   MILLS.  im. 

(2  Vesey  &  Beomes,  306—310.)  Dec^  17. 

A  Tendor's  lien  on  the  estate  for  the  purchase  money  is  not  discharged  Jiolls  Court, 
by  taking  bills  of  exchange ;  which  are  to  be  considered,  not  as  a  secu-  Grant,  M.R. 
lity,  but  as  a  mode  of  payment.  r  305  1 

As  to  the  effects  of  a  security  of  a  third  person  upon  the  vendor's  lien 
on  the  estate  for  the  purchase  money,  Qucsre. 

Acceptor  of  a  bill  considered  as  a  debtor,  not  a  surety. 

John  Oglb  having  entered  into  an  agreement  to  purchase  a 
freehold  estate  from  the  plaintiff,  by  indentures  of  lease  and 
release,  dated  the  20th  and  21st  of  April,  1804,  in  consideration 
of  8,500Z.  by  Ogle  paid  as  therein  mentioned,  the  estate  was  con- 
veyed to  Ogle  in  fee  ;  the  sum  of  8,5002.  the  consideration,  stated 
to  be  paid  by  Ogle,  was  not  paid  otherwise  than  by  bills  to  that 
amount,  drawn  by  Ogle  at  different  dates,  and  accepted  by  him 
and  his  partner  Walton  ;  payable  to  the  plaintiff's  order.  Ogle 
soon  afterwards  sold  the  estate  for  8,5002.  to  the  defendant  Mills : 
but  of  that  sum  only  1,1992.  had  *been  paid  by  him  on  the  1st  [  ♦307  ] 
of  June  ;  when  Ogle  and  Walton  became  bankrupts. 

The  bill,  insisting,  that  under  these  circumstances,  the  plain- 
tiff was  entitled  to  the  sum  of  2,8012.  remaining  unpaid  by  Mills, 
with  interest  at  5  per  cent,  prayed  a  declaration  accordingly ;  or 
otherwise  that  the  same  might  be  applied  by  Mills  towards 
payment  of  the  bills  of  exchange. 
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Gbant  Sir  Samuel  Romilly,  and  Mr  Roupell,  for  the  plaintiflf : 

V. 

Mills.  Under  the  circumstances  of  this  case  the  plaintiff  has  a  clear 

lien  upon  the  purchase  money,  remaining  unpaid  in  the  hands 
of  Mills,  who  is  a  mere  stakeholder  ;  bound  by  notice  at  any 
time  before  the  contract ;  and  therefore  before  all  the  money  has 
been  paid.  The  mere  fact  of  an  additional  security  taken  is  not 
conclusive,  that  the  lien  is  given  up  ;  unless  taken  with  that  in- 
tention for  the  purpose  of  exonerating  the  estate.  There  is  a 
wide  distinction  between  a  mortgage,  particularly  of  a  part  of  the 
same  estate,  and  a  mere  personal  security,  in  this  instance  bills, 
accepted  by  the  purchaser  and  his  partner,  dishonoured,  when 
due.  This  subject  and  the  various  authorities  were  much 
considered  in  Nairn  v.  Proivse,^  and  Mackreth  v.  Symmons.l 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Wear,  for  the  defendants, 
the  assignees  under  the  commission  : 

It  cannot  be  admitted,  that  a  personal  security,  taken  by  the 
[  •308  ]  vendor  of  an  estate,  does  not  discharge  the  lien  :  *Bond  v.  Kent,% 
Fawell  V.  Heelis :  \\  the  latter  case,  though  questioned  in  Black- 
hum  V.  Gregson,^  not  being  over-ruled.  The  principle  is  cor- 
rectly stated  in  Nairn  v.  Prowse;  that  a  personal  security  taken, 
though  not  of  necessity  a  substitution  for  the  lien,  is  so,  if  totally 
distinct  and  independent ;  as  it  was  in  that  instance :  a  new 
security  taken  by  a  pledge  of  stock.  This  falls  within  that  prin- 
ciple ;  being  not  merely  the  personal  security  of  the  purchaser, 
but  bills,  drawn  upon  and  accepted  by  the  house,  in  which  he 
was  a  partner  :  a  new  security  ;  and  a  substitution  of  additional 
and  different  credit. 

Mr.  Owen,  for  the  defendant  Mills,  contended,  that  the 
agreement  to  take  bills  instead  of  money  was  prima  fade  a  sub- 
stitution ;  that  there  was  no  privity  between  the  plaintiff  and 
Mills ;  and  that  the  relief,  to  which  the  plaintiff  was  entitled  to 
prevent  the  assignees  from  receiving  and  distributing  the  re- 

t  6  R.  R.  37  (6  Vg8.  752).  ||  Amb.  724 ;    1  Br.  C.  C.  Ed.  IIL 

X  10  R.  R.  85  (15  Vea.  329).  422,  n. ;  2  Dick.  425. 

§  2  Vera.  281.  f  1  Br.  C.  C.  420. 
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mainder  of  the  purchase  money  might  have  been  obtained  by       Qrakt 
petition  under  the  bankruptcy.  Mills. 

Sir  Samuel  RomiUy^  in  reply : 

The  additional  security,  if  it  can  be  ascribed  to  any  other 
motive  than  the  intention  to  relinquish  the  lien,  will  not  have 
that  effect.  The  reason  for  taking  these  bills  may  be  presumed 
to  have  been  the  convenience  of  the  purchaser  ;  giving  him  the 
opportunity  of  paying  by  instalments :  the  bills  being  at  different 
dates.  Certainly  there  is  no  evidence  of  that  motive.  The 
assignees  are  in  the  situation  of  the  bankrupt  Ogle:  could  he 
have  taken  this  money;  and  refused  to  pay  any  part  to  the 
original  owner  of  the  estate  ? 

The  Master  of  the  Bolls  asked,  whether  there  was  any  case        [  S09  ] 
of  a  security  given  by  a  third  party. 

It  was  admitted  at  the  Bar,  that  there  was  no  such  case. 

The  Master  of  the  Bolls  : 

The  general  doctrine  respecting  the  lien  of  a  vendor  for  his  ^^^'  !"• 
purchase  money  is  not  disputed  in  this  case :  neither  is  it 
disputed,  that  whatever  equity  the  plaintiff  would  be  entitled  to 
against  Ogle  he  is  entitled  to  against  the  assignees.  As  to  the 
defendant  Mills  it  can  hardly  be  said,  that  any  adverse  equity  is 
sought  against  him.  He  has  paid  nothing,  since  he  had  notice  ; 
and  it  is  indifferent  to  him,  to  whom  he  is  to  pay  what  remains 
dae  from  him.  The  only  question  is,  whether  the  plaintiff  has 
parted  with  that  lien,  which,  unless  it  has  been  parted  with, 
every  vendor  has  for  the  price  of  his  estate.  It  is  said,  that  by 
taking  bills,  accepted  by  the  partnership,  in  which  the  purchaser 
was  a  partner,  the  vendor  has  got  the  security  of  a  third  person  ; 
viz.  the  other  partner ;  which  must  be  considered  as  a  substitu- 
tion for  the  lien.  What  may  be  the  effect  of  a  security,  properly 
80  denominated,  of  a  third  person,  has  never,  I  believe,  been 
absolutely  determined:  but  I  perfectly  concur  in  the  opinion, 
expressed  by  Lord  Bedesdale  in  Hughes  v.  Kearney f\  that  bills 
t  0  B.  B.  30,  33  (1  Sch.  &  Lef.  132,  136). 


lOi 
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Graitt 

V. 

Mills. 


[♦310  ] 


of  exchange  are  to  be  considered,  not  as  a  security,  but  merely 
as  a  mode  of  payment.  That  is  obvious  from  attending  to  the 
nature  of  a  bill  of  exchange :  it  is  an  order  by  the  drawer  for  the 
payment  of  money,  which  he  has  in  the  hands  of  the  drawee,  to 
the  holder  of  that  bill.  The  acceptor  by  his  acceptance  acknow- 
ledges, that  he  has  money  belonging  to  the  drawer,  in  his 
hands ;  *and  engages  to  have  that  money  forthcoming  according 
to  the  requisition  of  the  bill.  The  acceptor  is  never  considered 
as  a  surety  for  the  debt  of  another.  By  accepting  he  admits 
himself  to  be  a  debtor  to  the  drawer.  The  subject  of  the  bill  is 
in  contemplation  of  law  the  drawer's  own  money,  which  he 
authorizes  the  creditor  to  receive,  instead  of  receiving  it  himself » 
and  afterwards  handing  it  over  to  such  creditor.  My  opinion  is 
clearly,  that  there  is  no  waiver  of  the  lien  by  taking  bills  ;  and 
therefore  the  plaintiff  is  entitled  to  whatever  part  of  the  pur- 
chase money  remains  in  the  hands  of  Mills.  If  there  is  any 
dispute  as  to  the  amount,  it  must  be  ascertained  by  a  reference 
to  the  Master. 


1813. 

J^ly  19,  20, 

26. 

Rolls  Court. 
Qramt,  M.11. 
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MUERAT  V.  JONES. 
FAWCETT  V.  JONES. 

(2  Yeaey  &  Beames,  31^—323.) 

Construction  of  a  residuary  clanse,  after  a  bequest  to  the  testatrix's 
younger  children,  "  but  in  case  I  shall  have  but  one  child  living  at  the 
time  of  my  decease,"  or  all  but  one  die  under  twenty-one  and  unmarried, 
to  another  family :  not  a  condition :  established  therefore  in  the  event  of 
the  testatrix's  death,  having  never  had  a  child. 

Words  of  apparent  condition  controlled  by  the  context. 

Henrietta  Laura  Pultenby,  Baroness  of  Bath,  by  her  will, 
dated  the  6th  of  November,  1794,  *  *  after  some  legacies 
and  annuities,  and  a  direction  to  her  executors  to  deliver  such  of 
her  wearing  apparel  as  they  thought  proper  to  her  maid  servant, 
and  the  residue  to  and  among  her  (the  testatrix's)  children ; 
and,  in  default  of  such  issue,  to  Mrs.  Markham,  directed  her 
executors  to  pay  the  interest  and  dividends  of  all  the  residue  of 
her  personal  estate  to  her  father,  and  after  his  decease  to  her 
husband  Sir  William  Pulteney;  and  after  the  decease  of  the 
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snrvivor  unto  and  among  all  and  every  her  daughters  and 
yoonger  sons,  equally ;  and  if  there  shall  be  an  eldest  or  only 
son,  and  but  one  such  daughter  or  younger  son,  then  the  whole 
to  such  one  daughter  or  younger  son,  at  the  age  of  twenty-one, 
or  on  the  marriage  of  daughters ;  with  directions  for  main- 
tenance in  the  mean  time,  and  survivorship,  in  case  of  death,  or 
a  younger  son  becoming  an  eldest  or  only  son.  The  will  then 
proceeded  thus : 

''  But  in  case  I  shall  have  but  one  child  living  at  the  time  of 
my  decease  be  the  same  a  son  or  a  daughter  or  in  case  I  shall 
have  two  or  more  sons  and  no  daughter  or  daughters  living  at 
the  time  of  my  decease  and  all  of  them  but  one  shall  depart  this 
life  nnder  the  age  of  twenty-one  years  or  in  case  I  shall  have 
*two  or  more  daughters  and  no  son  or  sons  living  at  the  time  of 
my  decease  and  all  of  them  but  one  shall  depart  this  life  under 
the  age  of  twenty-one  years  and  without  having  been  married  or 
in  case  I  shall  have  both  sons  and  daughters  and  all  but  one 
being  a  son  shall  die  under  twenty-one  years  or  being  a  daugh- 
ter shall  die  under  that  age  and  unmarried,"  then  in  any  of  the 
said  cases  she  directed,  that  the  trustees  should  from  and 
immediately  after  the  decease  of  the  survivor  of  Sir  William 
Pulteney  and  Sir  James  Pulteney,  stand  possessed  of  and  in- 
terested in  the  whole  of  the  said  residue  of  her  personal  estate, 
&c.  [upon  certain  trusts,  (therein  mentioned),  for  Mrs.  Mark- 
ham  and  her  issue,  but  in  case  she  (the  testatrix)  should  depart 
this  life  without  issue,  or  leaving  such,  if  all  and  every  of  them, 
being  daughters,  should  depart  this  life  under  the  age  of  twenty- 
one  years,  not  having  been  married,  and  all  and  every  of  them, 
being  *sons,  should  depart  this  life  under  such  age,  and  in  case 
there  should  not  be  any  such  issue  of  Mrs.  Markham  as  afore- 
said living  at  the  time  of  her  decease,  or  there  being  such  issue, 
if  all  and  every  of  them  should  depart  this  life  before  they  or 
any  of  them  should  have  acquired  a  vested  interest  in  the 
residue,  then  in  trust  for  the  brothers  and  sisters  of  Mrs.  Mark- 
ham  then  living  equally  ;  and  if  but  one,  for  such  only  one.] 

The  question  arose  upon  the  claim  of  Mrs.  Markham,  now 
Mrs.  Fawcett,  and  her  children,  under  the  residuary  clause  in 
the  event  of  Lady  Bath's  death  having  never  had  a  child. 


Murray 
Jones. 

Fawcbtt 
«. 

JONBB. 


[  ♦sie  ] 


[  •317  ] 


106 


1818.    CH.    2  VESEY  &  BEAMES,  817—818.      [r.r. 


MUBBAT 

r. 

J0KS8. 

Fawcbtt 

V. 
JONBB. 


[  'SIS  ] 


Sir  Arthur  Piggott,  Mr.  Richards,  and  Mr.  Preston ,  Mr, 
Hart,  and  Mr.  Treslove,  for  the  plaintiflfs,  in  the  second  cause, 
Mrs.  Fawcett  and  her  children,  contended,  that  upon  the  D?hola 
of  the  will  *  *  the  testatrix  did  not  mean  to  die  intestate  as 
to  any  part  of  her  personal  estate ;  that  she  clearly  intended  to 
postpone  an  only  child  of  her  own  to  Mrs.  Fawcett  and  her 
family ;  and  her  husband  Sir  James  Pulteney  was  an  object  of 
her  particular  attention  immediately  after  her  father. 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Raithby,  for  Sir 
John  Murray,  the  personal  representative  of  Sir  James  Pul- 
teney : 

The  following  cases  were  cited:  Jones  v.  Westcomb,\  OuUiver 
V.  Wicket, I  Statham  v.  Bell,^  Doe  on  the  *demiBe  of  Watson  v. 
Shipphard,\\  Doo  v.  Brabant,%  Meadows  v.  Parry, f\  Fonnereau 
V.  Fonnereau,ll  Taylor  v.  Taylor,^^  Calthorpe  v.  Oough,',\\\  and 
White  V.  Barber.%% 


The  Master  of  the  Bolls: 
July  26.  From  the  opening  of  this  case  I  collected,  that  there  had  been 

a  proceeding  in  the  Ecclesiastical  Court  relative  to  some  sup- 
posed variance  between  the  will,  as  it  stands,  and  the  instruc- 
tions given  for  preparing  it.  If  I  knew  what  those  instructions 
were,  it  would  be  my  duty  to  construe  the  will  without  the  least 
regard  to  them  :  but  I  am  not  in  any  manner  apprized  of  their 
import :  nor  do  I  know  in  what  degree  they  would,  if  introduced 
into  the  will,  obviate  any  difficulty  in  its  construction.  Upon 
the  order  of  the  limitations  in  this  will  there  can  be  no  dispute. 
The  limitation  to  Mrs.  Markham,  now  Mrs.  Fawcett,  and  her 
issue  stands  next  in  succession  after  that  to  the  younger  children 
of  Lady  Bath.  Lady  Bath  had  no  younger  children:  prima 
facie  therefore  the  limitation  to  Mrs.  Fawcett  and  her  issue  is  to 


t  1  Eq.  Ca.  Abr.  245,  pi.  10. 
t  1  Wils.  105.     See  3  Burr.  1644. 
§  Cowp.  40;    1  Doug.  66,  note  4, 
S.  C. 
II  Doug.  75. 

f  3  Br.  C.  0.  393  (see  2  R.  R.  503). 
tt  12  B.  R.  198  (1  V.  &  B.  124). 


Xt  3Atk.315. 

§  §  1  Atk.  386. 

II II  3  Br.  C.  C.  395,  note. 

HIT  5  Burr.  2703.  See  the  judgment 
in  Humberatone  v.  Stanton,  12  B,  R. 
243  (1  V.  &  B.  385). 
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take  effect.  Bat  it  is  said,  that  limitation  cannot  take  effect ; 
and  consequently  there  is  an  intestacy ;  because  the  limitation 
to  Mrs.  Fawcett  is  preceded  by,  and  made  to  depend  upon,  the 
condition,  that  Lady  Bath  should  have  a  child  or  children  living 
at  her  decease:  Lady  Bath  never  had  a  child:  the  condition 
therefore  fails ;  and  i^ith  it  the  limitation,  depending  upon  it, 
most  likei^ise  fail. 

The  questions  then  are,  1st,  Whether  in  words  any  such  con- 
dition is  to  be  found  in  this  will:  2ndly,  If  in  words,  *then 
whether  the  intention  was,  that  those  words  should  have  the 
effect  of  condition.  In  my  opinion  the  first  case,  put  by  Lady 
Bath,  namely,  that  of  her  having  but  one  child  living  at  her 
death,  does  not  contain  a  condition,  that  she  should  have  one 
child  living  at  that  time.  At  first  sight  a  proposition  relative  to 
the  having  but  one  child  may  seem  to  include  in  it,  and  to 
imply,  the  having  one.  That  is  true,  if  the  proposition  be 
affirmative ;  but  by  no  means  necessarily  so,  if  the  proposition 
be  hypothetical  or  conditional.  The  proposition  that  A.  has  but 
one  child,  is  as  much  an  assertion,  that  he  has  one,  as  that  he 
has  no  more  than  one :  but  when  the  having  but  one  is  made 
the  condition,  on  which  some  particular  consequence  is  to  de- 
pend, the  existence  of  one  is  not  required  for  the  fulfilment  of 
the  condition;  unless  the  consequence  be  relative  to  that  one 
supposed  child.  As  if  I  say,  that  in  case  I  have  but  one  child, 
it  shall  have  a  certain  portion,  it  is  in  the  nature  of  the  thing 
necessary,  that  the  child  should  exist  to  be  entitled  to  the 
portion  :  but,  if  I  say,  that,  in  case  I  shall  have  but  one  child  of 
my  own,  I  will  make  a  provision  for  the  children  of  my  brother, 
it  is  quite  clear,  that  my  having  one  child  is  no  part  of  the 
condition,  on  which  the  supposed  consequence  is  to  depend.  My 
having  one  child  of  my  own  would  rather  be  an  obstacle  than  an 
inducement  to  the  making  of  a  provision  for  the  children  of 
another  person.  The  case  I  guard  against  is  the  having  a 
pluraUty  of  children ;  and  it  is  only  the  existence  of  two  or  more 
that  can  constitute  a  failure  of  the  condition,  on  which  the 
intended  provision  for  my  brother's  children  was  to  depend. 
The  plain  sense  of  the  proposition  is,  that,  unless  I  have  more 
than  one,  the  provision  shall  be  made. 
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It  might  have  been  apprehended,  that  Lady  Bath's  having 
one  child  would  prevent  her  from  giving  the  bulk  *of  her  fortune 
to  the  children  of  Mrs.  Fawcett.  Lady  Bath  says,  "No: 
supposing  I  have  one  child,  but  if  I  have  but  one  child,  that 
is,  unless  I  have  more  than  one,  Mrs.  Fawcett's  children  shall 
take  my  residuary  estate."  It  cannot  be  predicated,  that  Lady 
Bath  had  more  than  one :  she  had  none.  If  the  subject 
admitted  of  gradation,  as  it  does  not,  it  might  be  said,  that  the 
condition,  on  which  the  limitation  to  Mrs.  Fawcett  depended, 
was  more  than  fulfilled.  The  circumstance,  that  was  to  exclude 
her,  was  the  existence  of  more  than  one  child  :  there  is  not  even 
one :  there  is  consequently  no  approximation  towards  that,  which 
would  have  occasioned  a  failure  of  the  provision.  If  I  am  right 
in  this  construction,  a  case  exists,  in  which  according  to  the 
provision  of  the  will  the  limitation  to  Mrs.  Fawcett's  children 
was  to  take  effect. 

Supposing  however  I  should  be  mistaken  in  this,  and  that  the 
words  do  in  their  proper  sense  import  a  condition,  that  a  child 
or  children  should  be  living  at  Lady  Bath's  death,  the  question, 
is  whether  it  would  not  be  contrary  to  the  intention  of  the 
testatrix  to  give  to  those  words  a  conditional  operation.  That 
intention  must  undoubtedly  be  collected  from  the  will  itself; 
and  it  is  quite  true,  that  in  the  absence  of  such  intention  it  is 
not  necessary  for  those,  who  resist  the  claim  of  Mrs.  Fawcett's 
children,  to  account  for  Lady  Bath's  requiring  the  existence  of 
a  child  of  her  own  as  the  condition  of  her  bounty  to  her  friend 
and  relation :  but  on  the  other  hand  it  cannot  be  denied,  that 
words  of  apparent  condition  may  be  explained  and  controlled  by 
the  context  of  the  will. 

In  Jones  v.  Westcomb,^  the  words  did  primd  facte  import 
a  condition.  The  Court  of  Common  Pleas  *thought,  the  will 
did  not  furnish  sufficient  evidence  of  an  intention,  that  the 
words  should  not  so  operate :  Lord  Harcoubt  and  the  Court  of 
King's  Bench  thought,  that  such  an  intention  might  be  inferred 
from  the  very  nature  of  the  limitations :  no  one  said,  it  might 
not  be  collected  from  other  parts  of  the  will. 

In  the  case,  cited  by  Mr.  Raithby  from  Douglas,  of  Doe  v. 
t  1  Eq.  Ca.  Abr.  245,  PL  10. 
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Shipphard  t  the  words  of  themselves  were  words  of  express 
condition :  "in  case  my  daughter  shall  suirive  her  husband :  " 
but  the  Court  did  not  say  they  would  look  no  farther  for  the 
sense  of  those  words.  The  reason  for  not  supplying  other  words, 
supposed  to  be  omitted,  was  declared  to  be,  that  upon  full 
consideration  of  the  whole  will  they  did  not  find  sufficient  to 
gather  such  intention. 

In  this  case  it  is  material  to  advert  to  the  place,  where  the 
supposed  conditional  words  are  introduced;  and  the  apparent 
purpose,  for  which  they  are  so  introduced.  Lady  Bath  had 
immediately  before  disposed  of  the  mass  of  her  property  in 
favour  of  her  younger  children.  She  had  made  whatever 
provision  she  deemed  necessary  on  the  supposition,  that  those 
bequests  would  take  effect.  Then  she  begins  a  clause  with  the 
words  *'  but  in  case ;  "  indicating,  that  she  was  about  to  provide 
for  some  event,  opposite  to  that,  which  she  had  hitherto  been 
contemplating;  and  she  accordingly  proceeds  to  specify  cases, 
in  which  the  preceding  limitation  would  have  failed  by  the  want 
of  any  children,  whom  she  meant  to  consider  as  younger 
children ;  if  there  be  but  one  child  living  at  her  death,  or,  there 
being  more  than  one  living,  if  all  but  one  happen  to  die  before 
twenty-one  in  the  case  of  sons,  or  twenty-one  or  marriage  in  the 
case  of  daughters,  *there  would  come  to  be  a  failure  of  younger 
children,  and  consequently  of  the  limitation  in  their  favour ; 
and  in  that  event  the  property  is  limited  over  to  Mrs.  Fawcett 
and  her  issue.  It  is  clear,  that  the  testatrix  was  not  here 
prescribing  substantive  conditions,  in  the  proper  sense  of  the 
word,  on  which  the  original  devises  should  depend ;  but  was 
specifying  events,  in  which  the  former  limitation  would  fail ; 
and  an  opening  would  be  made  for  that,  which  was  to  be 
substituted  in  its  place. 

It  is  true,  that  the  testatrix  has  not  specified  all  the  modes,  in 
which  the  preceding  limitation  might  fail ;  as  it  might  not  only 
by  there  being  but  one  child,  but  also  by  there  being  no  children 
ever  born.  Then  it  falls  precisely  within  Jones  v.  Westcomb. 
The  limitation  over  depends  on  the  failure  of  that,  which 
precedes  it :  but  the  testatrix  has  not  taken  in  all  the  modes,  by 

t  Doug.  75. 
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which  it  might  fail.  In  Jones  v.  Westcomb  the  only  specified 
case  of  failure  was  by  the  death  of  the  supposed  child  under 
twenty-one :  the  actual  failure  was  by  the  non-existence  of  any 
such  child.  I  do  not  see,  how  these  cases  can  be  distinguished : 
but,  supposing  they  could,  or  supposing  the  decision  of  the 
Court  of  Common  Pleas  had  prevailed  in  Jones  v.  Westcomb, 
still  I  conceive,  that  this  case  must  be  decided  in  favour  of 
Mrs.  Fawcett's  children ;  as  this  will  furnishes  still  farther, 
and,  if  possible,  stronger,  evidence,  that  the  testatrix  did  not 
contemplate  the  event  of  her  having  issue  as  being  the  condition, 
on  which  those  children  were  to  take.  I  allude  to  the  clause,  in 
which  the  property  is  given  over  to  Mrs.  Fawcett's  brothers  and 
sisters :  there  Lady  Bath  distinctly  puts  the  case  of  her  dying 
wholly  without  issue ;  and  yet  she  supposes,  that  in  such  case 
nothing  could  prevent  Mrs.  Fawcett's  children  from  taking 
under  the  will  except  their  not  living  to  the  age,  at  which  *  their 
interests  were  directed  to  vest ;  for  it  is  only  in  the  event  of 
their  dying  sooner  that  the  limitation  over  is  to  take  effect. 
This  is  in  effect  a  declaration  by  the  testatrix,  that  she  did  not 
understand  herself  to  have  made  the  interest  of  Mrs.  Fawcett  or 
her  family  depend  upon  the  alleged  condition.  In  whichever 
way  therefore  this  case  is  considered,  my  opinion  is,  that  the 
limitation  to  Mrs.  Fawcett's  children  has  taken  effect. 


1813. 

Jul!/  Ifi- 
Xor,  20,  27. 

Plumkr, 
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ALBKETCHT  v.   SUSSMANN. 

(2  Vesey  &  Beames,  323—329.) 

An  alien,  carrying  on  trade  in  an  enemy's  country,  thougli  resident 
there  also  in  the  character  of  consul  of  a  neutral  state,  considered  an 
alien  enemy ;  and  as  such  disabled  to  sue,  and  liable  to  confiscation. 

Flea  of  idien  enemy  allowed  to  a  bill  for  relief. 

Mere  description  in  a  bill  is  not  sufficient  as  an  averment  of  a  fact ; 
but  amendment  allowed. 


The  bill  filed  by  Charles  Albretcht  and  Charles  Dalbruck,  the 
former  born  in  Saxony,  the  latter  in  Westphalia,  and  both 
described  as  resident  in  France  in  the  character  of  consuls  of 
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neatral  States,  stated,  that  the  plaintiffs,  carrying  on  business  Albbetoht 
together  at  Bordeaux  as  merchants,  had  employed  the  defendant  subsmann. 
as  their  clerk ;  and  in  1808  took  him  into  partnership  ;  that  the 
profits  of  the  business  had  been  wholly  received  by  the  defendant, 
and  the  accounts  had  never  been  finally  settled  :  so  that  a  large 
sum  was  due  to  the  plaintiffs  ;  that  the  defendant  had  attached 
goods  of  the  plaintiffs,  sent  under  a  licence  to  their  corre- 
spondents in  London,  on  account  of  a  sum,  alleged  to  be  due  to 
him  for  his  salary :  praying  an  account  and  payment,  and  an 
injunction. 

The  defendant  put  in  a  plea  both  to  the  relief  and  discovery  ;  [  324  ] 
that  the  plaintiffs  were  aliens,  bom  in  foreign  parts,  out  of  the 
allegiance  of  the  King,  namely,  Albretcht  in  Saxony,  and 
Dalbruck  in  Westphalia ;  and  that  the  plaintiffs  before  and  at 
the  time  of  exhibiting  their  bill  were,  and  now  are,  enemies  of 
the  King,  voluntarily  inhabiting  and  carrying  on  trade  within 
the  realm  and  territory  of  France,  and  within  the  allegiance  and 
under  the  government  of  the  persons  exercising  the  powers  of 
government  there  ;  such  persons  being  at  war  with,  and  enemies 
of,  the  King ;  and  that  the  plaintiffs  were  adhering  to  the  said 
enemies,  &c. 

Sir  Samuel  Romilly,  and  Mr.  Sidebottom,  in  support  of  the 
plea: 

This  plea  of  alien  enemy  is  good  in  equity ;  as  at  law. 
All,  that  it  is  incumbent  on  the  defendant  to  shew,  is,  that  the 
plaintiff  was  bom  out  of  the  realm,  and  is  resident  in  a  State  at 
war  with  this  country.  A  decision  lately  in  the  Court  of 
Exchequer,  between  these  parties,  that  a  plea  of  alien  enemy 
would  not  hold  to  a  bill  of  discovery,  cannot  apply  to  this  bill ; 
which  prays  relief ;  and  the  law  is  clearly  settled,  by  numerous 
cases,  that  an  alien  enemy,  not  resident  here  by  the  permission 
of  the  Government,  is  under  a  personal  disability  to  institute  a 
suit  either  at  law  or  in  equity ;  and  whatever  right  he  has  is 
forfeited  to  the  Crown:  Sparenburgh  v.  Bannatyne,^  De  Lunc- 
rille  v.  PhillipSfl  0' Medley  v.  Wilson, %  M'Connell  v.  Hector. ^\ 

t  4  R.  B.  772  (1  Bos.  &  P.  163).  §  10  R.  R.  732  (1  Camp.  482). 

X  2  New  Eep.  97.  ||  6  R.  R.  724  (3  Bos.  &  P.  113). 
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Albbbtcht  Mr,  Leach,  and  Mr.  Shadweli,  for  the  plaintiffs : 

8D88MANN.  Admitting,  that  it  is  unnecessary  in  a  plea  of  this  kind  to 
[  325  ]  aver,  that  the  plaintiff  is  an  alien  enemy  bom,  that  residence  in 
an  enemy's  country  is  sufficient,  the  purpose  of  this  residence, 
authorized  by  the  law  of  nations,  appears  on  the  face  of  the  bill. 
The  plaintiffs  not  being  resident  in  an  hostile  character,  the 
question  is,  whether  such  a  residence  can  exclude  their  right  of 
suing;     *     *     * 

The  whole  object  of  the  bill  is  matter  of  defence ;  and  this 
plea,  which  receives  no  favour  in  the  Courts,  would  in  this 
instance  produce  manifest  injustice. 

Sir  Samuel  IlomiUy,  in  reply : 

The  residence  of  the  plaintiffs  in  France,  as  Consuls  of  States 
in  amity  with  this  country,  is  not  brought  forward  by  a  distinct 
allegation  in  the  bill ;  appearing  only  in  their  description :  but, 
admitting  that  as  a  fact,  the  plaintiffs,  as  private  individuals, 
carrying  on  business,  and  thus  increasing  the  wealth  and  pro- 
moting the  prosperity  of  an  hostile  country,  have  no  claim  to  the 
protection,  that  would  otherwise  be  due  to  their  public  character. 
The  plea  alleges  distinctly,  that  they  are  adhering  to  the 
King's  enemies.  If  the  late  case  in  the  Court  of  Exchequer  was 
decided  on  the  ground,  that  the  bill  was  a  defensive  measure,  it 
[  •326  ]  bears  no  resemblance  to  this  case,  *upon  a  bill  praying  equitable 
relief.  That  decision  is  new ;  and  contradicts  Daubigny  v. 
DavaUonA  The  effect  of  this  plea  may  be  injustice  in  a 
particular  instance :  but  it  stands  upon  grounds  of  public  policy. 

The  Vicb-Chancbllob  : 

If  the  description  of  the  plaintiffs,  as  Consuls  of  neutral  States, 
constitutes  a  sufficient  averment,  so  as  to  put  that  fact  in  issue, 
the  question  is,  whether  merchants,  residing  and  carrying  on 
business  in  France,  and,  as  is  distinctly  averred  by  the  plea, 
adhering  to  the  King's  enemies,  are,  in  respect  of  their  diplo- 
matic character,  exempted  from  the  general  disability  to  sue  in 
an  English  court  of  justice,  which  attaches  upon  an  alien 
enemy ;  and  in  my  opinion  they  are  not  so  exempted, 
t  3  B.  B.  613  (2  Anstr.  462). 
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The  next  objection  to  the  plea  is,  that  this  bill  is  a  mere  Albbktcht 
matter  of  defence;  seeking  no  relief  beyond  the  means  of  subskann. 
resisting  the  action,  brought  by  the  defendant,  and  establishing 
an  equitable  set-off.  The  case  in  the  Court  of  Exchequer  has 
gone  the  length  of  deciding,  that  to  a  bill  merely  for  discovery, 
as  a  defence  at  law,  this  plea  would  not  hold.  In  that  case, 
which  I  recollect,  the  Court  had  great  difficulty ;  and  they 
considered  the  bill  merely  as  a  defence  at  law ;  and  the  principle 
seems  to  have  been,  that,  if  an  alien  may  be  sued  at  law,  as  he 
would  be  allowed  process  to  compel  the  attendance  of  his 
witnesses,  he  should  have  a  discovery  for  the  same  purpose :  but 
I  did  not  understand  the  Court  to  lay  down,  that  an  alien  enemy 
could  have  any  relief,  or  any  thing  but  discovery  merely  ;  and  a 
decision  to  that  effect  would  lead  to  the  most  extensive  conse- 
quences. The  argument  from  th^  injustice,  which  may  be  the 
effect  of  this  plea  *in  the  particular  instance,  is  answered  by  the  [  *327  ] 
observation,  that  it  stands  on  public  grounds.  An  alien  enemy 
not  only  has  not  the  right  to  sue,  but  has  not  the  right  to  the 
property ;  which  is  forfeited  to  the  Crown ;  and  the  failure  of 
private  justice,  assuming  that  to  be  the  result  of  the  plea,  is  a 
sacrifice  due  to  public  policy.  This  plea  therefore,  being  a 
substantial  bar  to  the  suit,  and  containing  all  necessary  aver- 
ments, must  be  allowed. 

From  this  decree  the  plaintiffs  appealed.  Nor,  27. 

Mr.  Leach,  and  Mr.  ShadweU,  in  support  of  the  appeal. 

Sir  Samuel  RamiUy,  and  Mr.  Sidebottam,  for  the  decree. 

The  Lord  Chancellor: 

Against  this  plea  of  alien  enemy  it  is  contended,  in  the  first 
place,  that  there  is  a  specialty  in  the  case ;  the  bill  representing 
the  plaintiffs  as  consuls  of  neutral  states ;  and  being  invested 
with  that  character,  it  is  insisted,  that  the  plea  cannot  be  main- 
tained. To  that  the  answer  is,  that  the  bill  contains  no  aver- 
ment, that  the  plaintiffs  are  Consuls ;  to  which  I  am  inclined  to 
assent :  but  if  the  difficulty  turned  on  that,  I  should  have  per- 
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albretcht   mitted  them  to  amend  by  stating  that  fact.    For  the  purpose, 
SussMANN.    therefore,  of  expressing  my  opinion  on  this  case,  I  shall  take  the 
bill  as  averring,  that  the  plaintiffs  are  Consuls. 

It  is  then  contended,  that,  if  they  are  residing  there  as  Consuls, 
that  character  cannot  protect  them,  acting  as  merchants ;  and 

[  ♦328  ]  the  first  question  is,  whether  this  is  a  *good  plea  to  a  bill  of 
discovery.  With  reference  to  that  point  there  have  been  two 
decisions  in  the  Court  of  Exchequer,  contradicting  each  other, 
and  at  the  distance  of  twenty  years.  The  ground  of  the  last 
decision  was,  that  the  defendant  at  law  was  entitled  to  a  dis- 
covery, to  defend  himself  against  the  action  brought  against  him. 
It  is  not  however  necessary  to  determine  in  this  case,  which 
of  the  decisions  in  the  Court  of  Exchequer  is  right ;  as,  I  appre- 
hend, it  is  now  settled,  that  if  a  plaintiff  is  not  entitled  to  relief, 
and  he  files  his  bill  for  discovery  and  relief,  he  is  not  entitled  to 
the  discovery ;  but  if  he  is  entitled  to  discovery  only,  the  bill 
must  be  framed  for  that  purpose;  and  this  bill,  beyond  the 
discovery,  requires  relief  by  an  account  and  payment,  and  an 
injunction. 

It  is  urged,  that  the  plaintiffs,  being  Consuls,  cannot  be 
treated  as  neutrals  ;  as  they  might  have  been,  if  they  had  not  a 
commercial  establishment  in  an  enemy's  country,  and  I  am  of 
opinion,  fortified  by  having  recourse  to  those  best  qualified  to  in- 
form me,  that,  if  a  Consul,  or  a  person  having  even  higher  privi- 
leges, residing  in  an  enemy's  country,  not  content  with  acting  in 
that  character,  embarks  in  mercantile  transactions,  his  individual 
character  is  not  merged  in  his  national  character,  which  cannot 
protect  him  from  the  consequences  of  those  transactions.  It  is 
therefore,  the  habit,  not  only  of  this  country  but  of  others,  to 
confiscate,  as  enemy's  property,  the  goods  of  such  persons,  so 
acting ;  as,  if  one  of  the  King's  subjects  engaged  in  trade  in  an 
enemy's  country,  his  property  would  be  confiscated ;  and  he 
would  not  be  allowed  to  sue  here.  The  question  is,  whether  there 
really  is  in  this  respect  any  difference  between  a  neutral  and  one 

[  •329  ]  *of  the  King's  subjects.  I  do  not  find,  that  there  is  any ;  a 
neutral,  so  residing,  being  what  is  called,  an  enemy  merchant. 
On  the  whole  this  plea  meets  the  case ;  and  therefore  the  decree 
of  the  Yice-Chancellor,  allowing  it^  must  be  affirmed. 
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FOKMAN  V.  HOMFEAT.t  J"?' 

(2  Vesey  &  Beames,  329—330.) 


Nov.  30. 


No  relief  npon  a  bill  by  one  partner  against  another,  not  praying  a         7/^/'    '** 
dissolution.  Eldon,L.C. 

The  biU,  filed  by  one  partner  against  the  other,  prayed,  that  [  329  ] 
the  defendant  might  be  held  responsible  for  a  sum,  taken  by  him 
out  of  the  partnership  funds,  and  for  another  smn,  a  debt 
released  by  him,  and  payment  of  such  sums  into  the  cash  of  [the] 
copartnership,  or  to  the  Accountant-General  in  trust  in  the  cause ; 
or,  in  default  of  such  payment,  that  an  account  might  be  taken 
between  the  plaintiff  and  defendant  of  the  copartnership  dealings, 
and  an  injunction,  restraining  the  defendant  from  receiving  the 
partnership  monies,  &c.  The  prayer  did  not  extend  to  a  dis- 
solution. 

The  defendant  having  put  in  his  answer,  a  motion  was 
made  by  the  plaintiff,  that  the  defendant  may  be  ordered  to  pay 
into  Court,  or  into  the  cash  of  the  copartnership,  a  sum  of 
1,47W.  14s.  6d.  admitted  in  his  answer  to  be  due  from  him 
to  the  copartnership  concern  in  respect  of  his  deficiency  of 
capital. 

Sir  Samuel  RomiUy,   and  Mr.  Barber,  in   support  of  the 
motion. 

Mr.  Leach,  for  the  defendant. 

The  LoBD  Chaiycellor  said,  he  did  not  recollect  an  instance       [  330  ] 
of  a  bill,  filed  by  one  partner  against  the  other,  praying  an 
account  merely,  and  not  a  dissolution ;  proceeding  on  the  founda- 
tion, that  the  partnership  was  to  continue. 

Sir  Samutl  Romilly  admitted,  that  it  would  be  extremely 
difficult  to  produce  any  authority;  but  said,  he  had  a  strong 

t  See  Waters  v.  Taylor,  ante,  p.  91.      articles,  and  so  compelling  him  either 
Note, — This  rale  is  subject  to  qnali-      to  seek  a  dissolution,  or  submit  to 
fications,  for  a  partner  is  not  allowed      the  violation  of  the  partnership  con- 
to  force  a  dissolution  npon  his  co-      tract. — 0.  A.  8. 
partner  by  violating  the  partnership 

I  2 
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impression,  that  he  had  drawn  such  bills ;  observing,  that 
the  continuance  of  the  partnership  was  the  ground  of  the 
jurisdiction  here ;  as,  if  the  partnership  was  determined,  either 
party  might  proceed  at  law,  to  have  the  account  taken  before 
auditors. 

The  LoBD  Chancbllob  observed  the  inconvenience  that,  if 

a  partner  can  come  here  for  an  account  merely,  pending  the 

partnership,  there  seems  to  be  nothing  to  prevent  his  coming 

annually. 

The  motion  was  refused  A 


1813. 
Ko9,  4. 
Dec.  24. 

Eldon,  L.( 
[349] 


KIMPTON  V.   EYE. 

(2  Vesey  &  Beames,  349—354.) 

Breach  of  injunction  after  notice  of  the  order  without  personal  ser- 
vice of  the  injunction  or  order. 

A  solicitor,  falsely  representing  that  an  injunction  was  granted,  i» 
liable  to  damages,  an  indictment,  and  to  be  struck  off  the  Boll. 

Injunction  against  waste  by  yearly  tenant. 

In  the  absence  of  any  express  agreement  by  a  tenant  not  to  remove 
articles  contrary  to  the  custom  of  the  country,  such  removal  will  not  be 
restrained  by  injunction. 

Special  covenants,  as  to  cultivation,  not  implied  from  the  mere  act  of 
holding  over;  as  they  may  be  from  payment  of  rent  at  the  same 
period. 

The  bill  stated  a  lease,  dated  the  20th  December,  1792,  to 
hold  from  the  10th  of  October  preceding  for  twenty-one  years, 
with  covenants  by  the  tenant  to  repair,  and  for  the  cultivation  of 
the  farm ;  that  the  defendant,  the  tenant,  had  committed  waste 
by  destroying  the  dove-cote,  by  removing  the  locks  from  the 
doors  of  the  house,  the  chains  from  the  lawn,  the  statues,  images, 
and  fences,  from  the  pleasure  grounds,  wardrobes,  presses,  and 
closets,  forming  part  of  wainscot  of  the  house,  and  by  carrying 
away  dung  and  manure,  and  selling  wheat  and  other  straw ; 
that  he  threatens  to  carry  away  large  quantities  of  wheat 
straw ;  and  has  advertised  to  sell  straw  and  part  of  the  standing 
crop  of  oats  and  wheat,  &c. ;  praying  an  injunction,  and  account. 
f  Ex  relatione f  Mr.  Barber. 
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The  defendant  having  proceeded  to  a  sale  after   personal      Eimpton 
service  upon  him,  on  the  9th  of  August,  of  a  notice  in  writing,         evb. 
that  an  order  for  an  injunction  was  granted,  a  motion  was  made, 
that  the  defendant,  his  solicitor,  and  the  auctioneer,  should  stand 
committed. 

The  defendant  by  his  afiEidavit  admitted  his  belief,  that  the 
order  had  been  made ;  alleging,  that  he  acted  by  the  *advice  of      C  *^^^  ^ 
his  sohcitor ;  who  conceived,  that  a  mere  notice,  without  service 
of  the  injunction,  or  order,  had  no  effect. 

Sir  Samuel  Romillyy  Mr.  Hart,  and  Mr.  Agar,  in  support  of 
the  motion. 

Mr.  Leachy  for  the  defendant,  contended,  that  to  constitute 
a  contempt  personal  service  of  the  injunction,  or  the  order,  was 
necessary  in  every  case,  except  where  the  party  was  present  in 
Court,  when  the  order  was  pronounced  :  an  exception  made  in  the 
time  of  Lord  Hardwicke.t 

The  Lord  Chancellor  : 

I  refrained  from  making  the  order  for  the  costs  upon  this  appli-  '^^^*^'  ^• 
cation  under  the  confidence,  that  it  would  not  be  necessary  :  but 
the  point  was  fully  discussed  ;  and  my  opinion  expressed,  that 
according  to  the  practice  this  is  a  breach  of  the  injunction ; 
and  the  costs  ought  to  be  paid ;  and  that  still  continues  my 
opinion. 

It  is  true,  that  before  Lord  Hardwicee's  time,  who  first  made 
the  exception  of  the  case  of  a  party  actually  present  in  Court, 
hearing  the  order  made,  actual  service  of  the  injunction  was 
required.  Lord  Hardwickb,  I  suppose,  felt  the  enormous  mis- 
chief of  permitting  a  man,  hearing  an  order  pronounced, 
restraining  him  from  doing  an  act,  to  walk  out  of  Court,  and 
immediately  do  that  act,  before  service  of  the  injunction  :  but,  if 
that  extension  of  the  practice  was  right,  the  Court  could  not  stop 
short ;  refusing  to  apply  the  principle  in  other  cases,  affording 
the  same  necessity  for  its  application.  I  have  heard  some  *of  my  [  •351  ] 
predecessors  in  this  place  treat  as  a  great  abuse  of  justice  and 
t  Beam  (printed  OBbome)  v,  Tmnant,  9  R.  E.  253  (14  Vee.  136). 
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KiMPTOK  want  of  consistency  the  refusal  to  apply  that  practice,  which  is 
KvK.  applied  to  a  person,  present  in  Court,  and  hearing  the  order,  to  a 
man,  standing  outside  of  the  Court,  and  informed  by  some  one^ 
who  heard  it,  that  the  order  was  pronounced. 

I  was  very  much  struck  with  the  necessity  of  considering  this 
subject  by  what  happens  constantly  in  the  Long  Vacation.  Con- 
sider, what  may  be  the  consequence  of  the  practice,  contended 
for  by  the  defendant.  This  Court,  though  always  open  in  a 
sense,  is  not  always  equally  accessible.  Great  occasion  for  an 
injunction  may  arise  in  the  Long  Vacation  in  cases  of  the  highest 
importance.  The  order  perhaps  cannot  be  made  in  town  by  the 
person,  holding  the  Great  Seal :  but  suppose  it  made  in  town  : 
it  is  frequently  impossible,  that  it  can  be  put  in  a  state  to  be 
served  by  the  application  of  the  Great  Seal  for  two  or  three 
days ;  and  in  the  instance  of  an  injunction  against  committing 
waste  the  party  might  in  the  interval  lay  the  axe  to  the  tree :  if  it 
was  against  marrying  a  ward  of  the  Court,  the  marriage  might  be 
had  next  morning  by  a  licence,  fraudulently  obtained ;  and  there 
is  no  one  case,  in  which  the  process  of  injunction  is  most  useful, 
in  which  it  may  not  be  defeated,  if  the  practice,  now  contended 
for,  is  in  every  instance  strictly  adhered  to. 

In  this  case,  the  party  admitting,  that  he  believed  the  order 
was  made,  the  principle  is  the  same  as  if  his  belief  was  formed 
from  information,  short  of  actual  service ;  and  finding  myself  in 
the  constant  habit  in  the  Long  Vacation  of  directing  notice  to  be 
given,  that  the  order  was  made,  I  thought  there  was  authority 
[  *352  ]  enough  *for  applying  this  practice,  if  he  would  not  say  he  did 
riot  believe  the  order  was  pronounced. 

It  is  necessary  to  repeat  the  answer  I  made  to  the  objection, 
that  a  solicitor  might  say,  the  order  had  been  granted ;  and  that 
might  operate  to  the  serious  injury  of  the  party,  deceived  by 
that  representation.  The  answer  I  gave  to  that  objection  is, 
that  many  acts  are  authorised  by  the  law,  that  may  be  very  in- 
jurious ;  and  the  only  protection  against  such  injury  consists  in 
the  heavy  punishment,  that  awaits  such  an  act :  as  the  solicitor, 
so  intimating  without  foundation,  that  an  injunction  had  been 
granted,  would  unquestionably  be  liable  to  be  struck  off  the  Boll, 
to  make  satisfaction  to  the  party  injured,  and  to  an  indictment 
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for  so  acting.     There  is  therefore  great  security  to  personal      Kimptok 
liberty  in  general  cases ;  and,  if  he  would  go  the  length  of  say-         bvk. 
ing,  he  did  not  believe  the  order  was  made,  1  would  not  act  upon 
this  practice :  if  he  will  not  say  that,  my  opinion  is,  that  the 
costs  must  be  paid. 

On  the  29th  of  November  the  injunction  was  by  an  order,  pro- 
nounced by  the  Vice- Chancellor,  dissolved  upon  the  answer ; 
insisting,  that  the  lease,  which  was  made  under  a  power,  was  void. 

A  motion  was  made  to  revive  the  injunction. 

The  Lobd  Chancellor  : 

The  foundation  of  this  motion  to  revive  the  injunction  is  1st,  -^«<J-  24. 
A  clear  act  of  waste:  2ndly,  Another  act,  removing  things, 
supposed  to  be  fixed  to  the  freehold,  wainscot,  presses,  &c. : 
Srdly,  Another  act,  not  properly  waste,  but  one,  upon  which  the 
Court  has  been  in  the  *habit  of  acting  as  waste ;  injoining  [  *333  ] 
what  may  be  represented  as  a  breach  of  covenant,  or  more 
accurately,  an  impUed  agreement,  flowing  from  the  relation 
previously  existing  between  the  parties,  as  covenantor  and 
covenantee. 

By  the  affidavits  this  tenant  is  represented  as  holding  over 
under  the  same  covenants  or  agreements.  I  will  consider  the 
last  object  of  the  injunction  first.  Though  the  Court  has  in 
many  instances  of  express  covenant  granted  an  injunction 
against  removing  certain  articles  contrary  to  the  custom  of  the 
country,  in  the  case  of  an  implied  agreement,  to  be  carried  into 
effect  by  another  remedy  than  an  action  of  covenant,  there  would 
be  considerable  hazard  of  impeding  a  man  in  the  exercise  of  his 
right  upon  that  ground.  This  therefore  cannot  rest  u]X)n  the 
custom  of  the  country.  I  admit,  with  regard  to  implied  cove- 
nants, that  in  the  case  of  a  lease,  determined  by  effluxion  of 
time,  the  payment  of  rent  at  the  same  period  is  evidence  of  hold- 
ing, not  only  on  the  same  terms,  but,  farther,  subject  to  the 
same  covenants  and  agreements  :  even  if  there  was  a  course  of 
husbandry  provided  by  the  lease,  running  through  one  or  two 
years.    It  is  however  but  evidence.    Though  there  could  be  no 
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EllCPTOK 
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[  '354  ] 


action  of  covenant,  an  action  on  the  case  would  lie ;  declaring 
specially  on  the  implied  agreement ;  with  an  averment,  that  the 
plaintiff  was  always  ready  to  perform  his  part ;  and  the  landlord, 
if  he  had  attempted  to  disturb  the  tenant,  never  could  make  good 
his  own  declaration,  such  as  it  must  be,  to  support  an  action. 

Looking  at  this  lease,  what  was  to  be  done  in  a  course  of 
years,  and  in  the  last  year,  and  attending  to  the  circumstance, 
that  was  pressed,  that  this  is  the  last  year,  I  cannot  apply  to  the 
twenty-first  year  a  principle,  which  I  could  not  apply  to  the 
twentieth.  As  to  the  dove-cote  a  *clear  act  of  waste  is  proved  : 
therefore  against  waste  the  injunction  must  be  revived :  but  I 
cannot  grant  it  against  removing  the  presses,  eo  nomine,  if  not 
fixed  to  the  freehold ;  in  which  case  it  would  be  waste.  As  to 
the  rest  of  the  case,  I  cannot  grant  the  injunction  ;  as  I  cannot 
infer,  that  the  same  agreements  apply  to  the  tenant  in  his  pre- 
sent relation  to  his  landlord. 


1813. 
July  15. 

1814. 
Feb,  17, 19. 

Rolls  Court. 
Obant,  M.R. 

[367] 


BLACKBURN   v.   STABLES. 

(2  Vesey  &  Beames,  3G7— 371.) 

Devise  in  trust  for  a  son  of  the  testator's  nephew  A.  at  the  age  of 
twenty-four:  if  he  hath  no  son,  to  a  son  of  the  testator's  great  nephew 
B. :  hut,  if  neither  have  a  son,  then  to  a  son  of  the  testator's  great 
niece's  daughter,  taking  his  name :  whoever  should  take  not  to  he  put 
in  possession  of  any  of  the  testator's  effects  until  twenty- four :  nor  tho 
executors  to  give  up  their  trust  *'  till  a  proper  intail  he  made  to  tho 
male  heir  hy  him." 

An  executory  trust  in  tail  for  an  only  son  of  A.  en  ventre  at  the 
testator's  death ;  not  void  for  uncertainty,  nor  too  remote. 

No  distinction  hotween  executory  trusts  hy  marriage  articles  and  will, 
except  the  inference  from  the  object  of  the  former,  to  provide  for  the 
issue,  that  the  father  should  not  have  the  power  to  defeat  it.  Therefore 
estate  for  life  with  remainder  to  the  heirs  of  the  body  a  strict  settlement 
in  the  one  case ;  an  estate  tail  in  the  other,  unless  clearly  not  meant  iu 
their  technical  sense. 

**  Heir"  or  **heir  male  of  the  body,"  in  the  singular  number,  words 
of  limitation,  not  of  purchase ;  unless  words  of  limitation  superadded, 
or  the  context  shows,  that  those  words  are  not  used  in  their  technical 
sense. 

Joseph  Blacebitbn  by  his  will,  dated  the  25th  of  May,  1787, 
devised  as  follows :  '*  All  the  rest  or  remainder  of  my  real  and 
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personal  estate  I  give  and  bequeath  in  trust  to  my  executors  Blaokbubh 
Joseph  Blackburn,  my  nephew  and  executor,  and  Miles  Flesher,  stablbs. 
who  married  my  great  niece  :  that  is,  for  the  sole  use  and  benefit 
of  a  son  of  the  said  Joseph  Blackburn  an  executor  at  the  age  of 
twenty-four  years :  if  he  hath  no  son,  to  a  son  of  my  great 
nephew  Joseph  Blackburn,  son  of  my  nephew  Benjamin  Black- 
bum  :  but  if  neither  of  these  have  a  son,  then  to  a  son  of  my 
great  niece's  daughter  Elizabeth  Flesher,"  with  a  direction  to 
take  the  name  of  Blackburn :  "  but  on  whomsoever  such  my 
disposition  shall  take  place  my  will  is,  that  he  shall  not  be  put 
into  possession  of  any  of  my  effects,  till  he  attains  the  age  of 
twenty-four  years :  nor  shall  my  executors  give  up  their  trust, 
till  a  proper  intail  be  made  to  the  male  heir  by  him." 

Joseph  Blackburn,  the  executor,  had  not  any  son  bom  at  the 
death  of  the  testator :  but  his  wife  was  then  ensient  with  the 
plaintiff;  who  was  soon  afterwards  bom,  and  had  attained  the 
age  of  twenty-four. 

The  bill  prayed  an  account  of  the  personal  estate,  and  of  the 
rents  and  profits  of  the  real  estate,  &c. 

Sir  Samuel  RomiUy,  and  Mr.  Johnson,  for  the  plaintiff :  [  368  ] 

Though  Joseph  Blackburn,  the  executor,  had  at  the  death  of 
the  testator  no  son  bom,  the  son,  then  in  ventre  sa  mere,  and 
afterwards  bom,  may  be  considered  as  having  been  in  the  testa- 
tor's contemplation  :  such  child  being  considered  as  in  existence 
for  his  benefit :  Swinburne,  487,  Beale  v.  Beale,^  Northey  v. 
Strange,  I  and  many  other  cases. 

2ndly.  This  is  either  an  estate  tail  in  the  plaintiff,  or  in  his 
first  son  ;  if  Archer's  case§  is  applicable ;  the  intention  to  intail 
this  estate  being  declared.  In  all  the  cases  of  executory  trust 
there  was  some  indication  of  an  intention,  that  care  should  be 
taken  to  prevent  the  first  taker  from  cutting  off  the  intail.  That 
is  expressly  stated  in  the  great  case  of  Leonard  v.  The  Earl  of 
Sussex \\  upon  which  all  the  others  proceed;  and  there  is  no 
instance  of  abridging  the  first  estate  without  some  foundation  for 
the  inference  of  a  strict  intail,  which  the  first  taker  should  not 

tip.  Wms.  244.  §  1  Co.  66. 

tip.  Wms.  340.  II  2  Vem.  526. 
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Blackbuiik  have  the  power  of  determining :  in  other  words,  an  intention  to 
8TABLB8.  make  the  estate  unalienable,  as  long  as  the  rules  of  law  would 
permit.  Here  is  no  foundation  for  that  inference ;  as  there  was 
in  PapiUon  v.  Voice  t  from  the  express  words,  "  Estate  for  life 
without  impeachment  of  waste."  The  only  distinct  object  of 
this  testator,  the  perpetuation  of  his  name,  would  not  in  sonie 
events  be  answered  by  an  estate  for  life  only. 

Mr.  Barber,  for  the  defendants.  *     *     * 
[  S60  ]  Sir  Samuel  RomiUy,  in  reply.  *     *     * 

1814.        The  Master  of  the  Bolls: 

IJ—  '  It  seems  clear,  that  this  is  an  executory  trust ;  and  I  know  of 

no  difference  between  an  executory  trust  in  marriage  articles  and 
in  a  will,  I  except  that  the  object  and  purpose  of  the  former 
[  ♦370  ]  furnish  an  indication  of  *intention,  which  must  be  wanting  in 
the  latter.  When  the  object  is  to  make  a  provision  by  the  settle- 
ment of  an  estate  for  the  issue  of  a  marriage,  it  is  not  to  be 
presumed,  that  the  parties  meant  to  put  it  in  the  power  of  the 
father  to  defeat  that  purpose,  and  to  appropriate  the  estate  to 
himself.  If  therefore  the  agreement  is  to  limit  an  estate  for  life, 
with  remainder  to  the  heirs  of  the  body,  the  Court  decrees  a 
strict  settlement  in  conformity  to  the  presumable  intention :  but, 
if  a  will  directs  a  limitation  for  life,  with  remainder  to  the  heirs 
of  the  body,  the  Court  has  no  such  ground  for  decreeing  a  strict 
settlement.  A  testator  gives  arbitrarily  what  estate  he  thinks 
fit.  There  is  no  presumption,  that  he  means  one  quantity  of 
interest  rather  than  another,  an  estate  for  life  rather  than  in 
tail  or  in  fee.  The  subject  being  mere  bounty,  the  intended 
extent  of  that  bounty  can  be  known  only  from  the  words,  in 
which  it  is  given  :  but,  if  it  is  clearly  to  be  ascertained  from  any 
thing  in  the  will,  that  the  testator  did  not  mean  to  use  the 
expressions,  which  he  has  employed,  in  their  strict,  proper, 
technical,  sense,  the  Court  in  decreeing  such  settlement  as  he 
has  directed  will  depart  from  his  words  in  order  to  execute  his 

t  2  P.  Wma.  471.  f^untesn  of  Lincoln  v.  The  Duke  if 

J  4  B.  R.  31  (12  Vos.   227)    Tike      Newcaatle. 
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intention:    but  the  Court  must  necessarily  follow  his  words,    Blackbuen 
unless  he  has  himself  shown,  that  he  did  not  mean  to  use  them      stables. 
in  their  proper  sense  ;  and  have  never  said,  that  merely  because 
the  direction  was  for  an  intail,  they  would  execute  that  by 
decreeing  a  strict  settlement. 

Let  us  see  then,  what  estate  the  plaintiff  would  have  according 
to  the  literal  import  of  the  direction  in  this  will. 

Certainly  the  "  male  heir  by  him  "  cannot  be  the  first  taker : 
there  must  be  some  estate  limited  to  the  ancestor  ;  and  the  male 
heir  can  only  take  by  way  of  remainder.  *  Suppose  the  limita-  [  •371  1 
tion  made  to  the  plaintiff  either  generally  or  for  life:  the 
remainder  will  be  *'  to  the  male  heir  by  him ;  "  that  is,  to  the 
heirs  male  of  his  body ;  which  would  make  an  estate  tail  in  the 
plaintiff ;  as  it  is  settled,  that  the  words  "  heir ''  or  ''  heir  male  of 
his  body,"  in  the  singular  number,  are  words  of  limitation,  not 
of  purchase ;  unless  words  of  limitation  are  super-added,  t  or 
there  is  something  in  the  context  to  shew,  that  the  testator  did 
not  mean  to  use  the  words  in  their  technical  sense.  But  there  is 
nothing  in  the  context  of  this  will,  from  which  that  can  be  col- 
lected. Here  is  an  absence  of  every  circumstance,  that  has 
commonly  been  rehed  on  as  shewing  such  intention.  The  word 
is  "heir,"  not  "issue:  "  there  is  no  express  estat^  for  life  given 
to  the  ancestor ;  no  clause,  that  the  estate  shall  be  without  im- 
peachment of  waste ;  no  limitation  to  trustees  to  preserve  con- 
tingent remainders;  no  direction  so  to  frame  the  limitation, 
that  the  first  taker  shall  not  have  the  power  of  barring  the 
intail.  Every  thing  is  wanting,  that  has  furnished  matter  for 
argument  in  other  cases.  The  words  are  therefore  to  be  taken 
in  their  legal  acceptation. 

The  consequence  is,  that  I  must  declare  the  plaintiff  entitled 
to  have  the  conveyance  made  to  him  in  tail  male. 

t  Archer^a  case,  1  Co.  Rep.  66. 


124 


1814.    CH.    2  VESEY  <fe  BEAMES,  888—889.      [b.b. 


1814. 
March  8. 

LincoliCs  Inn 

Hall. 

Plumeb, 

V.-C. 

[888] 


[  •389  ] 


WRAY  V.  STEELE. 

(2  Vesey  &  Beaxnes,  388—390.) 
Bcsulting  trust  by  a  joint  advance  upon  a  purchase  in  the  name  of 


one. 


The  bill  prayed,  that  the  defendant  Picker  may  set  forth  hi 
claim  in  respect  of  the  third  undivided  part  of  an  estate,  con- 
veyed by  indentures  of  lease  and  release  to  the  use  of  Thomas 
Mackeness,  deceased,  in  fee ;  and  that  a  commission  may  issue 
to  make  partition. 

The  answer,  claiming  one-third  of  the  said  third  part,  alleged, 
that  at  the  time  of  the  purchase  of  the  *estate  by  Mackeness 
and  Steele,  it  was  agreed  between  Mackeness  and  Picker,  that 
Picker  should  be  jointly  interested  with  Mackeness  in  the 
purchase ;  and  that  they  should  pay  their  respective  propor- 
tions of  the  purchase-money ;  and  accordingly  Picker  paid  to 
Mackeness  2,189Z.  11«.  lOrf.  in  part  of  his  proportion  previously 
to  the  completion  of  the  purchase ;  and  Mackeness  advanced  for 
Picker  1,783Z.  14«.  lOd.  the  amount  of  the  residue  of  Picker's 
proportion  ;  who  afterwards  paid  400Z.  in  part  payment  of  that 
advance;  and  paid  interest  on  the  residue  to  Mackeness's  death ; 
receiving  from  Mackeness  one-third  of  his  proportion  of  the 
rents  during  the  same  i)eriod ;  and  as  evidence  the  defendant 
produced  an  account  in  the  hand-writing  of  Mackeness. 


Mr.  Boteler,  for  the  plaintiffs :  Mr.  Bell,  for  the  defendant 
Picker  :  Mr.  F.  Cross,  for  the  other  defendants. 

In  the  course  of  the  argument  the  following  authorities  were 
referred  to  :  Gascoigne  v.  Thuring.\  Anonymous  Case. I  Dyer 
V.  Dyer.^     Crop  v.  Norton, \\  and  Lake  v.  Craddock.^ 


Thb  Vicb-Chancellor  : 

The  question  is,  whether  there  is  a  resulting  trust  for  Picker 
under  the  circumstances  of  this  case.     The  doubt  arises  from 


t  1  Vem.  366. 
t  2Ventr.  361. 
§  2  R.  R.  14  (2  Cox,  92). 


II  2Atk.  74;  9  Mod.  233. 
f  3  P.  Wms.  158. 
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what  Lord  Habdwicke  is  represented  to  say  in  the  case  of  Crop       Weat 
and  Norton ;  which  is  *reported  rather  differently  in  Atkins  and      stbble. 
in  the  modem  reports.  [  *390  ] 

The  rule  was  clearly  settled  by  the  decision  in  Ventris,t  in  the 
85th  of  Charles  the  Second,  about  six  years  after  the  Statute  of 
Frauds  passed ;  that,  where  one  man  advances  the  money  to 
purchase  an  estate,  but  the  purchase  is  made  in  the  name  of 
another,  a  trust  arises  for  him,  who  paid  the  money ;  that  case 
forming  an  exception  to  the  Statute  of  Frauds;   and  so  long 
has  that  decision  been  followed,  that  no  rule  can  be  represented 
as  more  clear  and  incontrovertible.     In  Dyer  v.  Dyer  Lord  Chief 
Justice  Eybb  states  the  same  doctrine.    It  is  said  however,  that 
the  case  has  never  yet  occurred  of  a  joint  advance ;  and  that  in  Crop 
V.  Norton,  the  application  of  this  rule  is  confined  to  an  advance 
by  one  individual.    As  that  case  appears  reported,  there  is  a 
colour  given  to  this  argument :  but  the  doctrine,  laid  down  by 
Lord  Hakdwicke,  must  be  understood  with  relation  to  the  case 
before  him,  not  generally;  and  the  case  appears  to  have  been 
decided  on  another  ground  ;  that  there  was  a  deed-poll  executed 
the  day  after,  constituting  a  part  of  the  transaction ;  a  plain 
declaration  of  the  trusts  in  writing  by  the  person  having  the 
legal  estate.     That  was  a  mixed  case :  the  consideration  consist- 
ing, not  merely  of  money,  but  also  of  the  surrender  of  the  old 
lease;  and  it  was  decided  on  the  particular  facts;  not  on  the 
general  principle.    Lord  Hakdwicke  could  not  have  used  the 
language,  ascribed  to  him.    What  is  there  applicable  to  an 
advance  by  a  single  individual,  that  is  not  equally  applicable 
to  a  joint  advance  under  similar  circumstances?    On  these 
grounds,  I  think,  the  defendant  Picker  is  entitled,  if  the  fact  of 
his  having  advanced  part  of  the  purchase-money  can  be  made 
out ;  and  as  to  that  there  must  be  an  enquiry. 

t  2  Ventr.  361. 
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1814. 

March  21. 

ApHl  7. 

Lincoln's  Inn 

Hall, 
Eldon,  L.C. 

[407] 


[  '-JOS  ] 


[409] 


STEVENSON  V.  ANDEESON.t 

(2  Vesey  &  Beames,  407—412.) 

Intorploader ;  all  the  defendants  but  one  residing  out  of  the  jurisdic- 
tion, in  Scotland.  The  plaintiff,  after  a  reasonable  time,  hairing^  \i»ed 
due  diligence  to  bring  them  in,  being  decreed  to  give  up  the  subject  to 
the  only  defendant  appearing,  protected  afterwards  against  the  others 
by  injunction,  and  order,  that  service  on  the  attorney  should  be  good. 

Affidavit  with  interpleading  bill  conclusiye. 

The  bill  stated,  that  the  defendant  Anderson  on  the  13th  of 
September,  1812,  ordered  goods  from  James  and  John  Good- 
all,  his  correspondents  in  Scotland;  and,  to  indemnify  them, 
remitted  four  bills  of  exchange,  amomiting  to  166f.  16«.  5iL 
accepted  by  different  persons,  and  indorsed  by  Anderson. 

Thomas  Dick,  of  Dundee,  in  Scotland,  claiming  as  a  creditor 
of  Anderson,  having  instituted  proceedings  against  him  for  that 
debt  before  the  Lords  of  Session  in  Scotland,  served  the  Goodalls 
with  letters  of  arrestment  upon  any  property  of  Anderson  in 
their  hands,  to  the  amount  of  150/.  sterling,  and  attached  the 
bills  of  exchange  in  their  hands,  Anderson  wrote  to  the  Goodalls, 
desiring  to  have  the  bills  returned  to  him;  and  having  also 
demanded  them  from  the  plaintiff,  to  whom  they  had  been  sent 
for  the  purpose  of  procuring  payment,  on  his  refusing  to  deliver 
them  up,  commenced  an  action  of  trover. 

The  bill  prayed,  that  Anderson,  and  the  Goodalls  and  Dick, 
who  were  out  of  the  jurisdiction,  should  interplead  as  to  the  said 
bills  of  exchange,  and  an  injunction. 

The  defendant  Anderson,  having  put  in  a  demurrer  for  want 
of  equity,  that  demurrer,  came  on  with  a  motion  *to  discharge 
the  Vice-Chancellor's  order  granting  an  injunction  on  bringing 
the  bills  into  Court. 

Mr.  Hart,  and  Mr.  Cooke,  for  the  plaintiff.     *     ♦     * 

Sir  Samuel  RomiMy,  and  Mr.  Trotcer,  in   support  of  the 
demurrer.     *    *     * 


April  7. 

[410] 
[411] 


The  Lord  Chancellor: 
*    *    It  was  objected,  that  the  Goodalls  and  the  attaching 
t  In  re  King  &  Co.'$  trade  mark,  '92,  2  Ch.  462,  484,  67  L.  T.  33, 
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creditor  are  out  of  the  jurisdiction ;  and,  as  there  is  only  one  Stevensox 
creditor  within  the  jurisdiction,  a  bill  of  interpleader  cannot  be  akdeeson. 
filed.  Upon  the  authorities  that  proposition  cannot  be  main- 
tained ;  as  a  person,  out  of  the  jurisdiction,  may  threaten,  and 
bring,  an  action  ;  and,  though  he  should  never  come  within  the 
jurisdiction,  there  is  a  familiar  mode  of  concluding  him.  The 
plaintiff  is  bound  to  bring  all  persons  into  the  field  to  contend 
together.  That  rests  upon  him.  I  have  had  occasion  to  consider 
that  with  reference  to  persons,  not  residing  in  Scotland,  but 
foreigners;  and  the  opinion  I  formed  upon  it,  without  any 
difficulty,  or  the  aid  of  a  precedent,  which  I  could  not  find, 
though  there  is  precedent  enough  of  willing  defendants,  is,  that 
the  plaintiff  in  a  bill  of  interpleader  against  persons  within  and 
without  the  jurisdiction  is  bound  to  bring  them  all  within  the 
jarisdiction  in  a  reasonable  time;  if  he  does  not,  the  conse- 
<[uence  is,  that  the  only  person  within  the  jurisdiction  *must  [  *412  ] 
have  that,  which  is  represented  to  be  the  subject  of  competition ; 
and  the  plaintiff  must  be  indemnified  against  those,  who  are  out 
of  the  jurisdiction,  when  they  think  proper  to  come  within  it, 
<\nd  sue  either  at  law  or  in  this  Court.  If  the  plaintiff  can  shew, 
that  he  has  used  all  due  diligence  to  bring  persons,  out  of  the 
jurisdiction,  to  contend  with  those,  who  are  within  it,  and  they 
will  not  come,  the  Court  upon  that  default,  and  their  so 
:i])staining  from  giving  him  the  opportunity  of  relieving  himself, 
Avould,  if  they  afterwards  came  here  and  brought  an  action, 
order  service  on  their  attorney  to  be  good  service,  and  injoin 
that  action  for  ever;  not  permitting  those,  who  refused  the 
plaintiff  that  justice,  to  commit  that  injustice  against  him. 

This  motion  therefore  must  be  granted ;  and  the  demurrer 
over-ruled :  but  the  plaintiff  must  use  prompt  diligence  to  get 
them  within  the  jurisdiction  :  if  he  does  not,  I  shall  dissolve  the 
injunction. 
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1814.  WATSON,     Ex    PARTE. 

^^y^'  (2  Veeey  &  Beames,  414—415.) 

Eldok,  L.C.  The  employment  by  a  partner  of  trust  money  in  the  bnsineea  with  the 

r  414  1  knowledge  of  his  co-partners  that  the  money  is  trust  money,  makes  tho 

firm  liable  as  debtors  to  the  persons  entitled  under  the  trust. 

Thomas  Wright  Watson,  engaged  in  partnership  with  Thomas 
and  George  Nelson,  in  April,  1802,  died  intestate;  leaving  a 
widow  and  nine  infant  children.  The  widow  took  out  adminis- 
tration from  the  Prerogative  Court  of  York.  In  October,  1802, 
the  accounts  of  the  late  partnership  being  stated,  the  capital  of 
Watson,  due  from  the  partnership,  appeared  to  be  25,1552.  3«.  9rf- 
On  the  8th  of  October  Elizabeth  Watson,  the  widow,  entered 
into  articles  of  partnership  with  the  Nelsons,  and  George  C!ooke, 
to  carry  on  the  said  business  for  a  term  of  ten  years :  Elizabeth 
Watson,  who  was  to  have  a  moiety  of  the  profits,  agreeing,  that 
the  whole  of  her  late  husband's  share  and  property  in  the 
former  partnership  should  continue  in  the  new  one. 

On  the  12th  of  January,  1814,  a  joint  commission  of  bank- 
ruptcy issued  against  the  firm.  Elizabeth  W^atson  as  adminis- 
tratrix offered  to  prove  a  debt  of  17,424L  9«.  8rf.  the  amount  of 
principal  and  interest  due  from  the  partnership  to  her  children 
in  respect  of  five-ninth  parts  by  the  custom  of  York.  The  proof 
being  rejected,  this  petition  was  presented,  praying,  that  it  may 
be  received. 

Mr.  Hart,  and  Mr.  Shadwell,  in  support  of  the  petition. 

Sir  Sainuel  Romillyy  Mr.  Martin,  and  Mr.  CuUen,  for  the 

assignees,  contended,  that  the  widow,  having  as  administratrix 

[  HiB  ]      embarked  the  whole  property  in  the  partnership  *in  which  she 

was  engaged,  was  answerable  personally  to  the  children  for  their 

proportion :  but  they  had  no  remedy  against  the  joint  estate. 

The  Lord  Chancellor  said,  that  the  administratrix  committed 
a  breach  of  trust  by  continuing  this  money  in  the  trade ;  and 
the  partners,  knowing  that  a  certain  proportion  belonged  to  the 
children,  who,  being  infants,  could  not  contract,  held  this  money 
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on  the  only  temiB,  on  which  they  could  hold  it,  as  debtors  to  the     Watson, 
children ;  as  if  it  had  been  placed  with  them  by  way  of  direct       *  ^^ 
loan.    The  clear  principle  of  equity  is,  that,  if  a  trustee  has 
made  use  of  the  trust  property,  the  cestui  qxce  trust  has  an  option 
to  have  the  profit  actually  made,  or  interest. 

If  it  had  been  for  the  benefit  of  these  children  to  prove  against 
the  separate  estate  of  their  mother,  they  might  have  done  so,  but 
it  does  not  follow,  that  they  may  not  prove  under  the  joint 
commission  against  the  partnership;  having  possessed  the 
property  of  these  infants  under  circumstances,  raising  a  clear 


assumpsit. 


The  order  was  made  accordingly. 


SMITH  V.   FITZGEEALD.  isu. 

(3  Veeey  &  Beames,  2—8.)  ^""^^  ^^'  ^• 

An  erroneous  recital  of  a  previous  gift  by  the  same  will  does  not  alter  IlolU  Court. 
or  modify  such  previous  gift,  but  such  recital  might  operate  as  a  gift  if  Gbaut,  M.U. 
there  were  not  any  previous  gift  to  which  it  could  refer.  r  2  ] 

Genebal  Smith  by  his  will,  dated  the  20th  of  April,  1790, 
reciting,  that  the  Nabob  of  Arcot  was  indebted  to  him  upwards 
of  10,000Z.,  arrears  of  his  annuity,  and  directing,  that  bills, 
remitted  on  that  account,  *should  be  lodged  with  his  bankers,  [  *3  ] 
and  the  balance,  after  adjusting  their  account,  paid  to  his 
attorneys,  [after  directing  payment  thereout  of  several  legacies 
amounting  in  all  to  11,000Z.  continued  :  ] 

*  *  "  Should  this  just  debt  from  the  Nabob  be  paid,  there 
will  be  coming  to  me  12,000Z.,  exclusive  of  any  demands  from 
the  House  of  Devaynes  &  Co.,  and  I  leave  1,000Z.  unappropriated 
for  casualties."  ♦  ♦  ♦  ♦  « Should  any  of  the  legatees 
mentioned  in  the  last  (twenty-second)  paragraph,  be  dead  at  the 
time  of  my  decease,  or  ere  the  whole  of  this  sum  is  received  out 
of  the  Nabob's  hands,  in  such  case  I  give  and  bequeath  such 
legacies  to  the  eldest  son  of  Mr.  Charles  Smith,  or  on  his 
decease  *to  his  second  son."  ♦♦♦♦«<  After  all  the  [  *4  ] 
legacies  are  paid  (except  those  mentioned  from  the  Nabob's  debt 
due  to  me,  as  they  may  require  time),  all  such  balance  as  shall 
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Smith  remain  overplus  (exclusive  of  the  Nabob's  willed  to  Mr.  Smith's 
FiTSGUALi).  Bons),  to  be  equally  divided  amongst  the  trustees,  or  the 
survivors  of  them." 

The  testator  appointed  his  wife  to  act  jointly  with  Major 
Thomas  Fitzgerald,  and  two  other  persons,  as  trustees  of  his 
will ;  and  died  in  1790. 

By  an  indenture,  dated  the  10th  of  July,  1805,  the  East  India 
Company  appropriated  an  annual  sum  to  form  a  fund  for  pay- 
ment of  the  private  creditors  of  the  Nabob.  The  surviving 
personal  representative  of  the  testator  was  a  party  to  that  deed ; 
and  43,312L  198.  4d.  was,  in  1810,  awarded  as  the  sum  due  to 
the  testator.  Many  of  the  legatees  died  in  testator's  life-time. 
The  bill,  filed  by  the  two  sons  of  Charles  Smith,  contending, 
that  by  the  arrangement  with  the  East  India  Company  the  debt 
due  to  the  testator  became  liquidated,  and  ought  according  to 
the  true  construction  of  the  will  to  be  considered  as  paid  on  the 
10th  of  July,  1805,  prayed,  that  the  rights  of  all  parties  might 
be  ascertained,  &c. 

[The  question  here  reported  was  2ndly,  Whether  the  residue 
of  the  debt,  due  from  the  Nabob]  beyond  the  amount  of  the 
legacies,  given  out  of  it,  and  not  lapsed,  passed  under  the 
residuary  clause  to  the  trustees,  or  to  the  two  sons  of  Mr.  Smith 
in  succession,  or  was  undisposed  of. 

[  5  ]  Sir  Samuel  RomiUy,  Mr.  Hart,  and  Mr.  Trower,  for    the 

plaintiffs. 

Mr.  BenyoHy  and  Mr.  Mitford,  Mr.  Leach^  and  Mr.  PhiHi- 
more,  for  the  legatees ;  claiming  specific  portions  of  the  debt  from 
the  Nabob  of  Arcot. 

Mr.  Richards,  Mr.  Cooke,  and  Mr.  Barber,  for  the  trustees, 
claiming  under  the  residuary  clause ;  and  insisting,  that  all  the 
legacies  were  pecuniary. 

The  Masteb  of  the  Bolls  : 

[After  holding  that  the  legatees  were  entitled  only  to  the 
definite  amounts  of  their  respective  legacies ;  and  after  observing 
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(p.  6)  that  the  trustees  admitted  that  the  debt  oaght  to  be  con-       Smith 
Bidered  as  recovered  from  the  time  of  the  agreement  between  the  fimokbald. 
Nabob's  creditors  and  the  East  India  Company,  said :] 

Upon  the  other  question,  as  to  the  residue  of  the  debt,  I  have  [  7  ] 
entertained,  and  still  entertain,  a  great  deal  more  doubt.  It  is 
uncertain  upon  the  will,  whether  the  testator  intended  to  give  that 
surplus  to  the  residuary  legatees,  or  to  Mr.  Smith's  sons,  or 
whether  it  is  undisposed  of.  If  the  words ''  willed  to  Mr.  Smith's 
sons "  were  left  out,  it  would  be  undisposed  of ;  for  then  the 
clause  would  run  thus,  ''  all  such  balances  as  shall  remain  over- 
plus (exclusive  of  the  Nabob's)  to  be  equally  divided  among  the 
trustees."  But  the  trustees  say,  they  are  excluded  from  nothing 
but  that  part  of  the  debt,  before  given  to  Mr.  Smith's  sons.  Mr. 
Smith's  eldest  son  on  the  other  hand  says,  that  by  the  preceding 
part  no  balances  had  been  given  to  him,  or,  failing  him,  to  his 
brother ;  but  that  they  were  merely  substituted  in  the  place  of  such 
legatees  as  might  die  in  the  testator's  life-time,  or  before  the 
debt  should  be  recovered.  The  testator  is  therefore  to  be  under- 
stood as  saying,  either  that  he  had  before  given  the  balance  or 
overplus  of  the  Nabob's  debt  to  Mr.  Smith's  sons,  or  that  he 
thereby  gave  the  same  to  them  ;  and  cases  were  cited,  to  shew, 
that  the  recital  of  a  gift,  though  nothing  had  in  fact  been  given, 
would  amount  to  a  gift.  The  language  does  not  properly  import, 
and  I  do  not  conceive  the  testator  intended,  to  make  any  bequest 
to  Mr.  Smith's  sons  by  this  residuary  clause.  It  refers  to  some- 
thing, as  already  done ;  something,  that  he  had  given,  or  sup- 
posed he  had  given,  to  them.  If  in  the  preceding  part  there 
was  nothing,  that  could  in  any  way  answer  the  description 
of  what  he  here  says  he  had  willed  to  them,  there  would  then 
be  room  for  the  application  of  the  doctrine,  that  a  declaration 
by  a  testator,  that  he  had  given  something,  is  sufficient  evi- 
dence of  an  intention  to  give  it;  and  amounts  to  a  gift:  but 
the  question  here  is,  whether  he  did  not  mean  to  describe, 
however  inaccurately,  that,  which  he  had  before  *actually  [  •s  ] 
given.  What  he  had  given  to  them  was,  lapsed  legacies,  and 
l^acies  of  persons,  who  should  die,  before  the  debt  might  be 
recovered.  Lapsed  legacies  would  undoubtedly  have  constituted 
part  of  the  residue ;  and  in  that  sense  would  be  overplus ;  and 

X  2 
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Smith  though  they  cannot  with  much  propriety  be  called  balances,  yet 
FiTzoEBALD.  ^*  ^^^  *w<^  1*  ^s  moie  probable,  that  the  testator  here  adds  one  to 
the  great  number  of  inaccuracies  of  language,  which  occur  in 
this  will,  than  that  he  had  forgotten  what  he  had  in  the  preced- 
ing page  really  given  to  Mr.  Smith's  sons ;  and  meant  here  to 
state,  as  given  to  them,  something  different  from  what  he  had 
actually  given.  Without  denying,  that  the  recital  of  a  gift,  as 
antecedently  made,  may  amount  to  a  gift,  the  Court  ought  to  see 
very  clearly,  that  there  is  nothing  in  the  will,  to  which  the 
recital  can  refer,  before  it  is  turned  into  a  distinct  bequest: 
otherwise  an  inaccurate  testator  may  be  held  to  make  a  second 
bequest,  when  he  has  only  made  an  incorrect  reference  to  the 
first.  However  unnecessary  it  may  have  been  in  this  case  to 
make  any  saving  out  of  the  residuary  clause  of  what  had  been 
given  to  Mr.  Smith's  sons,  yet  my  conception  is,  that  what  had 
been  given  to  jthem  was  all  the  testator  meant  to  exclude  his 
trustees  from  taking. 

It  is  not  necessary  to  find  express  intention  to  give  them  this 
residue.  Probably  the  testator  had  no  distinct  intention  with 
regard  to  it ;  not  conceiving,  that  any  surplus,  or  at  least  any 
considerable  surplus,  of  the  debt  would  exist :  but  here  are  words 
sufficiently  large  to  give  them  every  thing,  that  is  not  expressly 
excepted :  whereas  Mr.  Smith's  sons  cannot  take  it  without  ex- 
press bequest  to  them.  My  opinion  is,  that  here  is  no  such 
express  bequest  to  them ;  and  consequently  the  surplus  of  the 
Nabob's  debt  makes  part  of  the  residue. 


1814.  EEES,     Ex   PARTE. 

-'Vtfy  10.  (3  Veaey  A  Beames,  10—12.) 

Eldok,  L.C.  Relief  for  charities  by  petition,  under  Sir  S.  Romilly's  Act  (52  Goo.  IH. 

P  _  .  c.  101),  being  limited  to  questions  of  abuse  of  trust  as  between  the 

trustees  and  the  objects  of  the  charity,  is  not  applicable  to  an  aAveme 
claim  to  land,  as  having  formerly  belonged  to  the  charity. 

Db.  Williams  by  his  will,  dated  the  26th  of  June,  1711,  gave 
real  estates  to  trustees  for  2,000  years  for  charitable  purposes ; 
and  in  1787  a  decree  was  made  for  carrying  the  charity  into 
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eflfect.  Under  the  late  Act  of  Parliament,!  to  provide  a  sum-  Rbes, 
mary  remedy  in  cases  of  abuse  of  trust,  created  for  charitable  ^^  P*^' 
purposes,  a  petition  was  presented  by  the  trustees  ;  stating,  that 
on  a  survey,  lately  made,  of  the  charity  estates  with  the  view  of 
re-letting  them,  it  was  discovered,  that  many  years  ago  two 
meadows,  which  had  been  part  of  a  farm,  belonging  to  the 
charity,  were  by  the  tenant  exchanged  with  a  tenant  or  agent  of 
the  late  Earl  of  Grosvenor  for  three  meadows  belonging  to  his 
Lordship,  lying  contiguous  to  the  charity  farm :  that  upon 
examining  the  minutes  of  the  trustees  no  mention  was  made  of 
this  exchange ;  that  it  was  not  their  act ;  and  they  had  no  power 
to  exchange. 

The  petition  prayed  an  inquiry,  who  was  in  possession  of  the 
said  two  meadows  belonging  to  the  charity ;  and  that  the  posses- 
sion thereof  may  be  re-delivered  to  the  petitioners ;  offering  to 
restore  the  meadows,  which  their  tenants  held  by  way  of  sub- 
stitute. The  Attorney-General's  allowance  of  this  petition  was 
duly  certified  according  to  the  direction  of  the  Act ;  and  copies 
were  served  on  Lord  Grosvenor's  agent  and  the  tenants  of  the 
two  meadows,  claimed  by  the  charity:  but  no  affidavits  were 
filed  in  support  of  the  petition,  or  against  it. 

3/r.  Hart,  and  Mr.  ShadweU,  in  support  of  the  petition, 
admitting,  that,  if  Lord  Grosvenor  objected,  his  *right  could  not  [  *Jl  1 
be  determined  under  this  Act  of  Parliament,  contended  for  the 
jurisdiction  to  the  extent  of  a  reference  to  the  Master  to  enquire, 
who  is  in  possession  of  the  land,  and  under  what  circumstances, 
to  enable  the  Attorney-General  to  form  his  judgment. 

Sir  Samuel  RomiUy,  and  Mr.  Heys,  for  Lord  Grosvenor, 
insisted,  upon  the  words  of  the  Act  of  Parliament,  that  there  was 
no  Jurisdiction  for  the  purposes  of  this  petition.  Here  is  no 
alleged  breach  of  trust :  nor  is  the  direction  of  the  Court 
necessary  for  the  administration  of  the  trust :  but  this  is  an 
adverse  claim  set  up  on  the  part  of  the  charity  to  another 
person's  estate.  The  Legislature  did  not  mean  to  place  parties 
in  this  situation  ;  that  they  might  be  deprived  of  their  estates  by 
a  summary  order,  with  this  Umited  time  for  appeal.  The  petition 
t  Stat.  52  Geo.  IIL  o.  101. 
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B£B8,       was  not    opposed    on    affidavit;    as   that    would    have  given 


Bx  parte. 


jurisdiction. 


The  Lobd  Chancellob: 

Upon  this  Act  of  Parliament,  with  reference  to  charities,  I 
generally  put  the  same  construction  as  the  Master  of  the  Bolls 
put  with  great  propriety  upon  the  Act  with  regard  to  money  en- 
tailed; that  the  Court,  though  it  has  jurisdiction,  ought  to 
consider  in  all  cases,  whether  it  is  fit  to  exercise  that  jurisdiction, 
or  to  put  the  party  to  file  an  information :  otherwise  in  many 
cases  this  Act  would  be  inconsistent  with  the  safety  of  property. 
A  defendant  in  a  cause  has  various  defences  by  plea  of  purchase 
for  valuable  consideration  without  notice,  &c.  but,  if  a  person 
can  come  with  a  petition,  not  even  upon  affidavit,  and  leaving 
the  party  to  state  his  own  case  by  affidavit,  without  the  informa- 
[  •IS  ]  tion,  which  as  defendant  in  ♦a  suit  he  would  have  whose  pro- 
perty can  be  represented  as  safe  ?  I  do  not  think  I  ought  in  any 
case  to  direct  the  reference  you  pray ;  but  certainly  not  without 
previous  inquiries ;  as  I  do  not  know,  in  what  expense  I  may 
involve  a  man  by  permitting  trustees  to  come  here,  without 
having  before  the  Court  any  persons  in  the  nature  of  defendants, 
to  inquire,  who  is  in  possession  of  the  property,  and  under  what 
circumstances ;  as  then  there  must  be  supplemental  petitions  to 
bring  before  the  Court  those  persons,  who,  if  brought  in  the  first 
instance,  might  have  shewn,  that  there  was  no  ground  for  it. 
The  meaning  of  this  Act  is,  that  the  petition  is  to  proceed,  not 
without  a  defendant,  but,  as  upon  an  information,  with  a  defen- 
dant ;  and  my  view  of  it  is,  that  in  cases,  where  there  is  a 
charity  trust  estate,  and  the  question  is  only,  whether  the 
revenues  are  properly  distributed  as  between  the  trustees  and 
the  objects  of  the  charity,  this  mode  by  petition  may  be  very 
convenient :  but,  if  the  question  to  be  decided  is,  whether  land, 
alleged  to  be  charity  land,  was  ever  so,  and  if  it  ever  was  charity 
land,  whether  it  has  been  by  purchases  transferred,  so  that  the 
trust  cannot  attach  upon  it,  petition  is  a  very  inconvenient  mode 
of  deciding  that.  This  is  not  the  first  time  that  I  have  refused 
a  petition,  that  brought  before  me  no  defendant. 

The  petition  was  discharged  without  costs. 
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YONGE,     Ex  PABTE.t  ^   181*. 

(3  Veaey  &  Beames,  31-^1 .}  t  29. 

SolTent  partners  may  prove  under  a  separate  commission  of  bank-    „  .  ^ 

raptcy  against  a  co-partner,  on  account  of  a  misapplication  of  the  ' 

partnership  property  by  the  bankrupt  to  his  own  use,  not  by  contract,  [  ^1  ] 

but  by  fraud,  exceeding  his  authority,  and  without  the  privity  of  his 
partners. 

Tms  petition,  by  the  assignees  under  a  commission  of  bank- 
ruptcy against  Slaney ,  stated,  that  Thomas  and  William  Botfield, 
carrying  on  trade  in  partnership  *as  iron-masters,  in  1807,  [  *52  ] 
agreed  with  Slaney  to  enter  into  partnership  in  a  banking 
basiness  at  Shiffiial;  by  the  articles  providing,  that  Slaney 
should  take  the  active  part  and  management  of  the  partnership, 
draw  the  drafts,  and  keep  the  cash  accounts.  On  the  25th  of 
January,  1811,  Slaney  went  to  London;  and  having  on  the 
9th  of  February  embarked  for  America,  on  the  14th  of  March, 
1811,  the  commission  issued.  At  that  time  1,855Z.  la.  8d.  was 
the  general  balance  due  from  the  bankrupt  to  the  partnership  : 
but  the  Botfields  were  permitted  to  prove  under  the  commission 
a  debt  of  22,1102.  16«.  lOd.  the  amount  of  sums,  alleged  to  have 
been  taken  by  the  bankrupt  out  of,  or  obtained  from,  the  part- 
nership without  the  knowledge  or  consent  of  the  Botfields ;  who 
had  given  securities,  or  paid,  to  that  amount.  The  schedules, 
referred  to  by  the  petition,  stated  the  particulars  of  the  debt, 
consisting  principally  of  bills,  drawn  by  Slaney  on  the  corres- 
pondents of  the  house  in  London,  between  the  1st  of  January  and 
8th  of  February,  1811,  in  the  usual  course  for  value  received. 
The  petition  prayed,  that  the  proof  may  be  expunged. 

The  affidavit  of  the  Botfields  stated  their  ignorance,  that 
Slaney  was  embarrassed,  until  he  had  absconded :  that  they 
were  even  then  ignorant,  that  he  had  drawn  any  bills,  or  received 
or  borrowed  any  money,  in  the  name  of  the  firm ;  that  there  was 
no  entry  in  the  books  of  any  such  bills  or  notes ;  which  in  the 
ordinary  way  ought  to  have  been :  but  after  the  8rd  of  March 
they  discovered,  that  he  had  without  their  knowledge  or  privity 

t  Bead  v.  Bailey  (1877)  3  App.  Cas.      p.  65. 
94,  47  L.  J.  Ch.  161,  37  L.  T.  N.  S.         |  This   case  is  also  reported  in 
510,  and  see  Ex  parte  Harris,  ante,      2  Bose,  40. 
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ToNOE,  and  clandestinely  and  fraudulently  drawn  these  bills,  Sec.  for  his 
*  P*^^-  own  separate  use,  in  fraud  of  the  deponents,  amounting  to 
22,110!.  168.  lOd.  which  the  deponents  had  out  of  their  own 
private  and  separate  estates  given  security  for,  or  paid  the 
i  •ss  ]  amount  of.  This  last  passage  was  explained  *in  the  argument 
thus ;  that  the  payment  by  the  Botfields  out  of  their  own 
property,  not  before,  but  since  the  bankruptcy,  was  not  of  the 
specific  debts,  contracted  by  Slaney,  but  of  other  joint  debts  to 
that  amount,  being  all  the  debts  outstanding.  There  was  but 
one  instance  of  a  security  given,  in  the  case  of  a  creditor,  who, 
being  a  lunatic,  could  not  recover  the  debt. 

Mr.  Leach  and  Mr.  Montagn,  in  support  of  the  petition, 
argued,  that  *  *  Ex  jtarte  Ken8ington,\  and  Ex  parte 
Kendall ;  I  shew,  joint  creditors  cannot  prove  against  separate 
estate  unless  there  be  no  joint  estate,  and  no  solvent  partner. 


Sir  Samuel  Romilly,  Mr.  Haii,  and  Mr.  Bell,  for  the 
Botfields  contended,  that  in  these  transactions  Slaney  was  not  to 
be  considered  a  partner  with  the  Botfields,  as  between  themselves ; 
[  *84  ]  though  he  was  so  as  to  all  other  ^persons ;  and  that  the  right  to 
prove  is  the  consequence  of  the  fraud  ;  according  to  Ex  parte 
Harris,^  and  the  cases  there  referred  to. 

The  Lord  Chancellor  : 

Traces  are  to  be  found  of  Lord  Habdwicke's  opinion,  that, 

where  an  individual  partner  was  indebted  to  the  partnership,  or 

the  partnership  to  the  individual,  the  joint  and  separate  estates 

might  with  reference  to  the  debts  be  treated  otherwise  than  the 

Court  has  been  in  the  habit  of  treating  such  circumstances  ever 

since  the  case  of  Lodge  and  Feudal ;  ||  a  case  of  as  scandalous  a 

breach  of  justice  and  as  much  hardship  as  I  remember.     Since 

that  case,  where  a  commission  of  bankruptcy  has  issued  against 

a  number  of  individuals,  all  engaged  in  the  same  concern,  (and 

excepting  the  case,  where  one  is  also  engaged  in  a  different 

t  9  R.  R.  325  (14  Ve«.  447) ;   ^x  J  11  R.  R.  122  (17  Vee.  514). 

parte  Sadler  and  Jackson,  10  R.  R.  18  §  Ante,  p.  65. 

(15  Yes.  52).  ||  1  R.  R.  99  (1  Yes.  J.  166). 
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concern)  it  has  been  constantly  held,  that  the  joint  creditors  Yonqk, 
cannot  recal  into  the  joint  fund  what  one  partner  has  applied  by  ^  ^"*^ 
contract,  either  expressed  or  implied :  as,  where,  money  having 
been  taken  out  by  an  individual  partner,  or,  the  conduct  of  the 
individual  has  been  such  as  led  to  his  appropriation  to  his  own 
use ;  the  body  afterwards  approving  or  acquiescing  in  that.  The 
funds  in  such  cases  must  remain,  as  they  stood  at  the  bank- 
ruptcy :  the  joint  and  separate  creditors  taking  respectively  what 
is  left  of  each  estate. 

Where,  on  the  other  hand  there  has  been  that  sort  of  fraud,  as 
in  Fordyce's  case,+  and  subsequent  cases,  that  one  partner  may 
be  represented  as  having  stolen  property  out  of  the  joint  fund, 
(not  using  that  term  offensively),  *the  Court  has  said,  it  is  t  *^^  ] 
against  conscience,  that  his  separate  creditors  should  resist  the 
restoration  of  that,  which  the  separate  debtor,  from  whom  they 
seek  payment,  has  so  unrighteously,  against  the  consent  of  his 
partners,  and  in  fraud  of  their  contract,  taken  out  of  the  joint  fund. 

That,  however,  is  the  equity,  subsisting  between  the  joint  and 
the  separate  creditors ;  and  the  pecuharity  of  this  case  is,  that 
the  claim  is  not  by  the  joint  creditors  against  the  separate 
creditors  of  Slaney,  but  by  his  partners,  to  re-imburse  them- 
selves for  other  sums,  which  they  paid,  not  before,  but  since  the 
bankruptcy.  These  circumstances  raise  a  new  and  very  import- 
ant question,  which  has  been  argued  upon  general  grounds.  The 
particular  ground,  advanced  by  the  petition  is,  that  Slaney  was 
placed  by  the  other  partners  in  such  a  situation  of  confidence  and 
management  over  the  whole  concern,  that  his  acts,  apparently  as 
partner,  cannot,  as  against  his  separate  creditors,  be  disputed  by 
the  other  partners.  There  might  be  consent,  positive  or  implied, 
that  would  prevent  the  proof  as  against  his  separate  creditors : 
but  upon  the  affidavits,  and  so  much  of  the  articles  as  is  stated, 
this  goes  no  farther  than  an  authority  to  appear  in  the  world  as 
the  acting  partner  :  not  giving  any  authority  to  deal,  as  he  has 
dealt,  with  the  money  received :  nor  is  there  any  acquiescence 
by  the  other  partners  in  his  so  dealing,  that  can  be  represented 
as  equivalent  to  such  authority. 

The  question  in  all  these  cases  depends  upon  the  application 
t  1  Cooke's  Bank.  Law. 
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YoHOB,  of  the  facts  to  the  principle,  established  by  the  later  decisions, 
»  pwtc  ^jji^h  I  j^jjj  jjy  jjQ  means  inclined  to  disturb ;  and  with  reference 
to  that  principle  the  bankrupt  appears  to  me  to  have  stolen  all 
[  •36  ]  this  property  *in  substance,  and  in  the  sense  in  which  I  have 
before  used  that  expression.  The  authority,  given  to  hold  him- 
self out  as  the  acting  partner,  imposed  upon  him  an  obligation 
the  instant  he  received  property  either  to  apply  it  to  partnership 
purposes,  or  to  charge  himself  as  debtor  with  it  in  the  partner- 
ship books.  If  his  partners  could  have  known,  that  he  had 
applied  it  to  his  own  purposes,  from  their  immediate  or  subse- 
quent knowledge,  upon  subsequent  dealing,  their  consent  would 
be  implied ;  which,  if  all  were  bankrupts,  would  prevent  proof  by 
the  joint  creditors  against  the  separate  creditors :  but  this  case 
appears  not  capable  of  being  distinguished  from  those,  in  which 
a  partner  has  been  considered  as  having  taken,  and  applied, 
joint  property  fraudulently  as  against  the  other  partners ;  upon 
which  it  has  been  held,  that  the  property  becoming  separate 
under  such  circumstances,  must  be  applied,  not  as  separate 
estate,  but  as  if  all  had  remained  solvent.  The  peculiarity  of 
this  case  arises  from  the  circumstance,  that  they  are  not  all 
bankrupts.    ♦     *     ♦ 

The  Lobd  Ghancellob  : 

June  29.  I  may  state  the  result  of  the  circumstances  detailed  by  this 
petition,  at  great  length,  though  not  improperly,  as  amounting 
to  facts,  not  precisely,  but  similar  to  these.  The  two  Botfields 
were  engaged  in  partnership  with  Slaney.  To  Slaney  was 
committed  very  much  the  management ;  but  not  so  committed, 
that  he  could  be  guilty  of  abuses,  which  the  nature  of  the 
management  did  not  authorize;  and  which,  such  as  he  com- 
mitted, were  not  sanctioned  by  the  knowledge,  or  by  any 
[  ^87  ]  subsequent  *acts  of  his  partners.  He  gained  by  the  credit  of 
the  partnership  several  sums,  amounting  in  the  whole  to  the 
aggregate  sum  of  22,000Z.  He  afterwards  went  to  America; 
having  obtained  part  of  that  sum  for  his  own  private  purposes 
immediately  before  his  departure.  It  turns  out,  as  a  fact,  that 
none  of  those  sums  were  entered  in  the  partnership  books :  and 
it  was  not  discovered  until  after  the  bankruptcy,  that  such  had 
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been  the  nature  of  his  transactions.    At  the  time  of  the  bank-      Tokoe, 
ruptcy  the    partnership    accounts    were  unsettled ;    and    the  ^^^ 

partnership  owed  considerable  debts  at  that  time ;  in  respect  of 
which  demands  Slaney  stood  with  his  partners  a  debtor  to  the 
joint  creditors.  Those  debts  have  been  all  since  paid  by  the  two 
solvent  partners. 

Under  these  circumstances,  if  all  the  partners  had  become 
bankrupt,  the  law  is  undeniable  upon  the  authorities,  the 
principle  of  which,  though  they  differ  considerably  through  a 
long  period  of  time,  as  settled  by  Lord  Thublow,  and  since 
followed,  I  should  with  great  reluctance  see  in  any  degree 
infringed.  It  is  unquestionable,  that  both  Lord  Habdwigke  and 
Lord  Talbot  had  held,  that,  where  money  had  been,  even  by 
contract,  taken  out  of  a  partnership,  which  became  bankrupt, 
the  partnership  might  prove  that,  as  a  debt  against  the  separate 
estate:  but  in  the  case  of  Lodge  and  Fendaly\  if  not  in  an  earlier 
case,  Lord  Thublow  decided,  that  such  proof  could  not  be  made ; 
that,  if  it  was  by  contract,  and  all  the  partners  became  bankrupt, 
things  must  remain  as  they  were;  that  the  partnership  could 
not  prove  in  competition  with  its  own  creditors :  nor  could  an  in- 
dividual partner,  if  the  partnership  became  indebted  to  him, 
prove  in  competition  with  his  own  creditors :  and  *under  such  [  ♦38  ] 
circomstances,  where  the  debt  arises  by  contract,  there  could  be 
no  proof  by  the  one  estate  or  the  other. 

On  the  other  hand  it  has  been  decided,  and  understood  from 
Fordyce's  casej  downwards,  that  where  one  partner  has  not  by 
contract  but  by  fraud,  in  breach  of  all  the  obligations  partners 
owe  to  each  other,  abstracted  the  joint  property,  the  partnership 
may  prove  a  debt  against  his  separate  estate  for  that  money ;  as 
having  no  connection  with  the  general  result  of  all  their  trans- 
actions. I  hope,  I  have  not  been  understood  in  any  observation, 
that  has  fallen  from  me,  as  having  broken  in  upon  that ;  and  I 
say  this,  giving  my  assent  rather  from  a  sense  of  the  inconveni- 
ence and  mischief  in  the  administration  of  justice,  that  decisions 
should  be  left  in  a  state,  that  makes  it  impossible  for  any  one  to 
kaow  how  to  advise,  than  as  going  the  full  length  of  approving 

t  1  E.  E.  99  (1  Ves.  J.  166). 

X  Ex  parte  Oust,  1  Cooke's  Bank.  Law. 
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YovoE,  the  later  course ;  as  it  is  the  business  of  partners  to  know  their 
Ex  pmrte.  transactions ;  to  keep  each  other  right ;  and  perhaps  the  better 
rule  would  have  been  to  impose  upon  them,  and  hold  them  to 
that  strict  obligation.  The  law,  however,  being  settled,  there  is 
no  doubt,  that  Slaney  took  this  property  under  circumstances,  in 
which,  if  all  the  partners  were  bankrupts,  proof  by  the  partner- 
ship against  his  separate  estate  would  have  been  permitted  ;  and 
when  I  speak  of  the  estate  of  the  partnership,  I  am  aware,  that 
is  the  estate  of  the  Botfields  and  Slaney,  which  by  the  interposi- 
tion of  this  Court,  though  comprehending  Slaney,  or  the 
creditors  representing  both  him  and  the  Botfields,  would  have 
been  proving  against  the  estate  of  Slaney.  I  notice  it ;  as  in 
many  cases  where  the  individual  proving  had  neither  a  legal  nor 
an  equitable  debt,  yet  the  proof  has  been  admitted  for  the 
benefit  of  those,  who  may  have  an  equity. 
[  89  ]  The  question  then  is,  whether  the  solvency  of  the  two  Botfields 

calls  on  me  to  say,  they  shall  not  for  the  benefit  of  themselves 
have  that  right  against  the  separate  estate  of  Slaney,  who  in 
the  sense,  in  which  that  expression  itself  may  be  applied  has 
robbed  this  partnership,  which,  it  is  admitted  in  my  view  of  the 
case,  the  creditors  of  the  partnership  would  have,  if  all  three 
had  become  bankrupt.  It  is  said,  they  cannot ;  as  they  would 
be  entering  into  a  competition  with  their  own  creditors :  but  that 
is  not  so.  Slaney's  separate  estate  must  go  to  his  separate 
creditors;  there  being  solvent  partners,  who  actually  paid  the 
debts  of  the  partnership,  after  the  bankruptcy  I  agree  ;  claiming 
therefore  the  same  equity  as  the  joint  creditors  would  have,  if  all 
were  bankrupts. 

The  question  stands  thus.  In  bankruptcy  there  is  both  a 
legal  and  equitable  jurisdiction;  and  previously  to  the  bank- 
ruptcy the  Botfields  might  have  filed  a  bill  to  compel  Slaney  to 
repay  that  money,  so  fraudulently  abstracted.  That  right  can 
never  be  taken  from  them  by  the  bankruptcy  of  Slaney,  and  the 
fact,  that  his  separate  creditors  have  a  right  to  his  separate 
estate,  as,  though  in  law  the  two  solvent  partners  cannot  strictly 
be  the  creditors  of  Slaney,  and  though  if  all  were  solvent,  the 
three  could  not  maintain  an  action  against  one  of  them,  yet  in 
equity  upon  such  a  transaction  the  money,  so  abstracted  by  that 
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one,  is  the  debt  of  the  two,  to  be  applied  by  them  as  trustees  for      Tonob, 
the  three ;  and  the  bankruptcy  would  not  alter  that.  ^*  P*^®' 

[His  Lordship  accordingly  held  (p.  42)  that  the  parties  were 
entitled  to  maintain  their  proof.] 


WYATT  V.  BAENAED.t  ish. 

(3  Vesey  &  Beames,  77— 78.)i  JWy22.  26. 

Copyright  in  translation,  whether  produced  by  personal  application  LineoliC$  Inn 
and  expense,  or  gift,  protected  by  injunction.^  Hall. 

No  copyright  in  specifications  of  patents.  Eldox,  uC. 

[77] 
The  plaintiff  was  the  proprietor  of  a  periodical  work  called 

The  Repertory  of  Arts,  Manufactures,  and  Agriculture ;  and  the 

bill  stated,  that  he  was  entitled  to  the  sole  copyright  of  his  work, 

containing  specifications  of  patents,  translations  from  the  foreign 

languages,  original  communications,  &c. ;   that  the  defendants 

\rere  publishers  of  another  periodical  work,  called  The  Tradesman, 

or   Commercial   Magazine;    which    contained    various  articles, 

copied,  contracted,  or  taken  from,  the  plaintiff's  work  without 

his  consent,  being  translations  from  the  French  and  German 

languages,  and  specifications  of  patents. 

An  affidavit,  filed  by  the  defendadts,  stated  the  usual  practice 

among  publishers  of  magazines  and  monthly  publications  to 

take  from  each  other  articles  translated  from  foreign  languages, 

or  become  public  property,  as  having  appeared  in  other  works. 

Sir  Samuel  Romilly,  and  Mr.  Johnson,  moved  for  an  injunc- 
tion. 

Mr.  Leach,  and  Mr.  Heyes,  for  the  defendants,  relied  on 
the  custom  of  the  trade ;  contending,  that  neither  of  these  works 
vras original  composition;  both  being  mere  compilations:  that 
it  was  never  decided,  that  a  translator  has  a  copyright  in  his 
translation ;  supposing,  what  *is  not  proved,  that  these  transla-       [  *78  ] 

t  Walter  v.  Steinkopff,  *92,  3  Ch.      And  see  Wilkim  y.  Aikxn,  11  E.  E. 
489,  61  L.  J.  Ch.  521,^  67  L.  T.  184.      118  (17  Ves.  422). 


U2 
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LB.B. 


Wtatt       tions  were  made  by  the  plaintiff  himself ;  and  the  specifications 
Babhasd.    ftre  public  property,  open  to  all. 


July  25. 


Sir  Samuel  RomiUy,  in  reply,  insisted,  that  translation,  is  as 
much  the  subject  of  copyright  as  original  composition  ;  and  that 
right,  whether  acquired  by  the  personal  exertion  of  the  plaintiff 
himself,  by  purchase,  or  gift,  cannot  be  invaded. 

The  Lord  Chancellor  said,  the  custom  among  booksellers 
could  not  control  the  law :  as  to  the  specifications  of  patents, 
a  person,  who  chose  to  go  to  the  office,  copy  a  specification,  and 
publish  it,  could  not  by  so  doing  acquire  a  right  to  restrain  another 
from  copying  it:  and  that  with  respect  to  the  translations,  if 
original,  whether  made  by  the  plaintiff,  or  given  to  him,  they  could 
not  be  distinguished  from  other  works :  the  injunction  therefore 
must  go  ;  restraining  the  defendant  from  publishing  the  transla- 
tions, first  published  by  the  plaintiff. 

An  affidavit  was  produced,  stating,  that  all  the  articles,  men- 
tioned in  the  bill  to  be  translations  from  foreign  works,  were 
translated  by  a  person,  employed  and  paid  by  the  plaintiff;  and 
were  translated  from  foreign  books,  imported  by  the  plaintiff  at 
considerable  expense. 

Upon  that  affidavit  the  order  was  pronounced  for  an  injunction 
as  to  the  translations. 


isu. 

Jvly  26,  27, 
29. 

liolls  Court. 
Obakt,  M.B. 

[79] 


HOWGRAVE  V.   CAETIER.t 

(3  Yeeey  &  Beames,  79—91.) 

Construotion  of  an  incorrect  and  ambiguous  eettlemcnt,  as  vesting 
portions  at  the  age  of  twenty-one  against  words  importing  a  condition 
of  Buryiving  the  parents:  an  intention,  which,  if  clearly  expressed, 
must  prevail ;  but  is  not  to  be  inferred,  since  it  is  not  a  rational  con- 
struction  of  an  ambiguous  family  settlement. 

By  indenture  of  settlement,  dated  the  20th  April,  1748,  in 
consideration  of  the  marriage  of  Peter  and  Elizabeth  Wyche,  the 
sum  of  20,0002.  South  Sea  Annuities  was  vested  in  trustees  upon 

t  In  re  Hamlet  (1888)  39  Ch.  D.  426,  57  L.  J.  Ch.  1007,  58  L.  T.  614. 
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trast  oat  of  the  interest  and  diyidends,  to  pay  an  annuity  of    Howobave 

20(M.  either  to  the  proper  hands  of  the  said  Elizabeth  or  as  she     cabtieb. 

should  appoint,  the  savings  thereout  to  be  at  her  own  disposal ; 

and  after  payment  of  the  said  200Z.  a  year  unto  Elizabeth  Wyche 

to  pay  the  residue  of  the  dividends  of  the  said  20,0002.  capital 

stock  unto  the  said  Peter  Wyche  or  his  assigns  during  his 

natural  life :  provided  that  if  the  said  Elizabeth  Wyche  shall  die 

before  the  said  Peter  Wyche,  without  leaving  any  child  or 

children  of  her  body  begotten  by  him,  or  if  leaving* any  such 

child  or  children  they  shall  all  die  before  any  of  them  shall 

attain  the  age  of  twenty-one  years,  then  upon  trust  to  pay  such 

sum  or  sums  of  money  not  exceeding  together  in  the  whole  the 

sum  of  8,0002.  to  such  person  or  persons,  or  to  and  for  such  uses, 

&c.  and  at   such  time  or  times  as  the  said  Elizabeth  shall, 

notwithstanding  her  coverture,  by  any  writing  or  writings  by 

her  signed  and  sealed  in  the  presence  of  two  or  more  credible 

witnesses  direct  or  appoint:    And  in  case  the  said  Elizabeth 

shall  survive  the  said  Peter  Wyche,  then  upon  trust  to  pay  the 

whole  of  the  dividends  or  interest  unto  the  said  Elizabeth  or  her 

assigns  for  her  natural  life,  in  lieu  of  dower ;  and  from  and  after 

the  decease  of  the  survivor  of  them  the  said  Peter  Wyche  and 

Elizabeth  his  wife,  in  case  there  shall  happen  to  be  any  child  or 

children  of  their  two  bodies  living  who  shall  be  of  the  age  of 

twenty-one  years,  or  who  shall  after  arrive  at  such  age,  born  in 

the  life-time  *of  the  said  Peter  Wyche,  or  after  his  decease,  then       [•80] 

upon  trust  that  they  the  said  trustees  do  and  shall  transfer  the 

whole  of  the  said  sum  of  20,000Z.  South  Sea  Annuities  unto  or 

amongst  such  child  or  children  of  the  said  Peter  Wyche  and 

Elizabeth  his  wife  at  their  respective  ages  of  twenty-one  years, 

in  snch  proportions  and  manner  as  the  said  Elizabeth  Wyche, 

whether  sole  or  married,  shall  by  any  deed  or  writing  under  her 

hand  and  seal,  either  executed  by  her  alone  or  in  conjunction 

with  the  said  Peter  Wyche,  in  the  presence  of  two  or  more 

witnesses  direct  or  appoint ;  and  for  want  of  such  direction  or 

appointment  then  upon  trust  to  transfer  the  same  unto  such  of 

the  said  child  or  children  at  their  age  or  ages  of  twenty-one 

years  and  in  such  proportions  and  manner  as  the  said  Peter 

Wyche  shall  by  any  deed  or  writing  imder  his  hand  and  seal, 
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HowGBAVE  executed  by  him  in  the  presence  of  two  or  more  witnesses,  or  by 
Cabtieb.  his  last  will  and  testament  in  writing,  executed  and  attested  as 
aforesaid,  direct  or  appoint ;  and  for  want  of  such  direction  or 
appointment  both  of  the  said  Elizabeth  Wyche  and  the  said 
Peter  Wyche,  then  upon  trust  to  transfer  the  whole  of  the  said 
sum  of  20,0002.  South  Sea  Annuities  unto  such  child  or  children 
of  the  said  Peter  Wyche  and  Elizabeth  his  wife  at  their  respective 
age  or  ages  of  twenty-one  years,  if  more  than  one  share  and 
share  alike ;  and  if  there  shall  be  but  one  such  child,  then  to  such 
one  child  only;  and  in  case  there  shall  be  no  such  child  or 
children,  or  they  shall  die  before  any  of  them  shall  attain  the 
age  of  twenty-one  years,  then  upon  trust  to  transfer  the  said  sum 
of  20,000Z.  to  the  survivor  of  them  the  said  Peter  Wyche  and 
Elizabeth  his  wife ;  saving  nevertheless,  in  case  the  said  Peter 
Wyche  should  be  the  survivor,  the  power  given  to  Elizabeth  to 
charge  to  the  extent  of  the  said  8,0002. 
[  81  ]  The  settlement  contained  a  power  to  sell  the  stock  at  the 

request  of  the  husband  and  wife  in  writing,  and  to  re-invest  the 
money  in  lands,  to  be  settled  to  the  same  uses,  except  that  in 
case  there  shall  be  no  appointment  made  by  Elizabeth  or  Peter 
Wyche  of  the  said  lands  to  "  the  children  "  they  may  happen  to 
have,  the  said  lands  so  to  be  purchased  shall  not  be  equally 
divided  amongst  such  children,  but  shall  be  Umited  to  the  use 
and  behoof  of  the  first  and  every  other  son  and  sons  of  the  said 
Peter  Wyche  and  Elizabeth  his  wife  successively  in  tail  male,  &c. 
with  remainders  to  the  daughters,  and  to  the  right  heirs  of  the 
survivor  of  Peter  Wyche  and  Elizabeth  his  wife  for  ever.  The 
settlement  also  contained  a  covenant  on  the  part  of  the  husband, 
that  his  representatives,  in  case  of  his  dying  before  his  wife, 
should  pay  her  5,0002.  as  a  farther  provision. 

Peter  Wyche  died  in  1768,  leaving  Elizabeth,  his  widow,  and 
two  children,  John  and  Mary  Wyche.  Elizabeth  Wyche  made 
four  appointments.  The  first,  dated  in  1766,  was  revoked  by 
the  second,  dated  the  28th  of  April,  1769,  appointing  5,O0OZ., 
part  of  the  20,0002.,  unto  and  for  the  absolute  use  and  benefit 
of  John  Wyche,  his  executors,  administrators,  and  assigns,  to 
and  for  his  immediate  use  and  benefit ;  which  sum  was  accord- 
ingly transferred  to  him.    By  the  third  appointment,  dated  the 
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9th  of  Jane,  1769,  Elizabeth  Wyche  directed  and  appointed,    howobave 

that  the  trustees  should  immediately  after  her  decease  transfer     cabtieb. 

the  remaining  15,000Z.  unto  and  in  trust  for  her  two  children 

John  and  Mary  in  manner  following:  ll,650Z.,part  thereof,  unto 

John,  his  executors,  &c.  absolutely ;  and  8,850Z.,  the  residue,  to 

trostees  in  trust  to  pay  to  her  daughter  Mary  the  dividends  so 

long  as  she  should  live  sole  and  unmarried ;  but  in  case  of  her 

marriage  to  pay  lOOZ.  to  her,  and  the  remainder  to  John  *Wyche ;       [  •82  ] 

with  power  to  Elizabeth  Wyche  to  revoke  such  appointment 

and  limit  new  trusts.    The  fourth  appointment,  dated  the  1st  of 

March,  1788,  reciting  the  previous  appointments,  that  the  fund 

of  8,8502.  was  transferred  into  the  names  of  the  trustees,  and 

that  John  Wyche  was  dead,  having  by  his  will  given  all  his 

estate  and  effects  to  his  mother,  made  some  alterations  in  the 

former  disposition. 

The  bill,  filed  by  the  next  of  kin  of  Mary  Wyche,  who  died 
in  1810  intestate,  against  the  executor  of  her  mother  Elizabeth, 
who  died  in  1784,  stating,  that  the  sums  of  5,0002.  and  11,6502. 
bad  been  transferred  to  John  Wyche  in  his  life-time  for  his  own 
ase,  and  that  he  died  in  December,  1769,  insisted,  that  the 
appointments  to  the  son,  who  died  in  the  life-time  of  his  mother, 
were  void ;  and  that  the  plaintiffs,  as  representing  the  daughter, 
the  only  child  who  survived  her  mother,  are  entitled  to  the  two 
sums  of  5,0002.  and  11,6502.  so  appointed  to  him,  and  to  the 
sum  of  8,8502.  standing  in  the  names  of  the  trustees ;  and  prayed 
accordingly. 

Mr.  Hart,  Mr.  Lovat,  and  Mr.  Preston,  for  the  plaintiffs :  + 
The  clause  respecting  the  8,0002.  contained  in  this  settlement 
shews,  that  the  period,  at  which  children  are  to  be  living,  to 
prevent  the  mother's  right  of  disposition,  is  the  period  of  her 
death.  None  of  the  decisions,  which  followed  Emperor  v.  Rolfe^  I 
come  up  to  this.     The  case  of  Woodcock  v.  Duke  of  Dorset  §  is 

t  The  arguments  ex  relatione.  gister's  book,  B.  1789,  folio  121. 

I  1  Yes.  Sen.  208.  ''  It  was  witnessed,  that  for  the 

S  3  Br.  C.  0.  569.    The  following  considerations  aforesaid,  and  of  500/., 

extract  from  the  settlement  was  pro-  part  of  the  said  5,5002.,  being  the 

duoed  by  Mr.  Lovat  from  the  Be-  portion  of  the  said  Lady  Francos 

B.B.— VOL.  Xin.  L 
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HowoHAVB   undoubtedly  *very  strong;  and,  if  it  must  be  abided  by,  can 

Castieb.     only  govern  cases  precisely  similar.    That  settlement  ♦however, 

[  •83  ]       which  is  not  correctly  stated  in  the  report,  differs  materially  from 

[  ^84  ]       this.    The  event  there  was  literally  answered  by  their  leaving 

one  child  living;   and  the  condition  therefore  was  performed. 

Hope  V.  Lord  Clifden,^  proceeding  on  Woodcock  v.  Duke  of  Dorset, 

had  words  for  vesting,  which  are  not  to  be  found  here ;  and  there 

were  children  living  at  the  death  of  the  parent ;  which  was  all, 

that  was  required  by  that  settlement  also.     The  description  "  the 

child  and  children,"  applies  to  all  the  children ;  and  the  language 

of  the  LoBD  Chancellor  in  that  judgment  implies  strongly,  that 

the  case  of  Woodcock  v.  The  Duke  of  Dorset  ought  not  to   be 

carried  farther. 

[They  referred  to  and  distinguished  several  other  cases  which 
are  mentioned  in  the  judgment,  post] 


SackviUe,  which  it  was  thereby 
agreed  that  the  said  John  Lord  Gower 
should  retain  to  his  own  use,  and 
also  of  10«.  paid,  &c.  the  said  John 
Lord  Gower  did  bargain,  sell,  and 
demise  unto  John  Duke  of  Bedford 
and  Granville  Levison  Gower  the 
manor  of  Greendon,  in  the  county  of 
Stafford,  with  the  eeveral  messuages, 
farms,  &c.  and  appurtenances  thereto 
belonging,  of  tiie  yearly  value  of 
700/.,  to  hold  to  the  said  John  Duke 
of  Bedford  and  G.  L.  G.  their  ex- 
ecutors, administrators  and  assigns, 
for  5,000  years,  at  the  rent  of  a 
peppercorn,  upon  trust  that  the  said 
Duke  and  G.  L.  G.  should,  out  of 
the  rents  and  profits  of  the  said  pre- 
mises, or  by  sale  or  mortgage  thereof, 
or  a  competent  part  thereof,  for  all 
or  any  part  of  the  said  term  raise 
and  pay  the  yearly  sum  of  200/.  to 
the  said  John  Lord  Sackville  and  the 
said  Lady  Frances  his  wife,  during 
their  natural  lives,  and  the  life  of 
the  longest  liver  of  them,  by  two 
equal  half  yearly  payments;  and 
upon  further  trust,  that,  if  the  said 


John  Lord  Sackville  and  Lady 
Frances  his  wife  should  leave  at  the 
decease  of  the  survivor  of  them  any 
child  or  children  of  their  two  bodies 
lawfully  begotten,  or  to  be  begotten. 
then  to  raise  and  levy  the  yearly 
sum  of  200/.  by  two  equal  half  yearly 
payments  as  aforesaid,  and  apply  the 
same  for  the  maintenance  of  such 
child  or  children  in  such  manner  as 
the  said  trustees  should  think  fit, 
until  such  child  or  children  should 
attain  the  age  of  twenty-one  years ; 
then  by  the  ways  and  means  aforo- 
said  to  levy  and  raise  the  sum  of 
5,000/.,  and  pay  the  same  unto  Ih*- 
children,  if  more  than  one,  of  the 
bodies  of  the  said  John  Lord  Sack- 
ville and  Lady  Frances  his  wife. 
lawfully  begotten  or  to  be  begotten, 
in  equal  shares  and  proportions,  upon 
their  attaining  their  respective  ages 
of  twenty-one  years,  and  if  there 
should  be  but  one  such  child,  then 
upon  trust  to  pay  the  whole  sum  of 
5,000/.  to  such  only  child  at  his  or 
her  age  of  twenty-one  years." 
t  5  E.  E.  364  (6  Ves.  499). 
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Sir  Samuel  RomiUy,  Mr.  Leach,  Mr.  Bell,  and  Mr.  Newland,    Howoravk 
for  the  defendant :  Cabtieb. 

This  certainly  differs  from  all  the  cases:  but  the  principle, 
established  by  all  the  authorities,  is,  that  the  intention  *of  the  [  *sr>  ] 
parties  is  the  object  to  be  regarded  by  the  Court ;  who  struggle 
to  give  children  a  vested  interest  in  their  portions  at  the  time 
they  require  them,  generally  the  age  of  twenty-one,  or  the  mar- 
ri&ge  of  daughters.  The  words  of  this  settlement  have  some 
difficulty,  but  not  more  than  has  frequently  occurred  in  other 
cases,  and  been  overcome  in  many.  The  defendant's  construc- 
tion, a  vested  interest  at  twenty-one,  with  a  power  to  the  parents 
to  ascertain  the  proportions,  is  necessary  to  give  effect  to  the 
whole  deed;  which  is  most  unskilfully  drawn.  The  word  "such" 
is  used  inaccurately,  and  without  meaning,  in  the  first  proviso  as 
to  the  8,000Z. ;  and  the  instrument  is  throughout  so  inaccurate 
that  very  little  dependence  can  be  had  upon  any  expression,  as 
indicating  the  intention.  In  Schenck  v.  Legh\  two  cases  in  the 
House  of  Lords  are  noticed  by  the  Court :  Jefferies  v.  Reynousl 
and  Randall  v.  Metcalfe,^  in  which  Lord  Bathurst's  decree  was 
reversed.  In  Powis  v.  BurdeW\  the  objection  upon  the  difficult 
word  "leave"  was  overcome;  and  certainly  the  words  of  this 
settlement  are  not  more  intractable  than  those,  which  the  Court 
has  successfully  struggled  with  in  former  cases. 

The  Masteb  of  the  Bolls  : 

The  sort  of  question,  that  arises  in  this  case,  has  so  frequently  •^"^y  29. 
occurred  of  late,  that  there  is  no  great  difficulty  in  collecting  the 
law  upon  it.  If  the  settlement  clearly  and  unequivocally  makes 
the  right  of  the  child  to  a  provision  depend  upon  its  surviving 
both  or  either  of  the  parents,  a  court  of  equity  has  no  authority 
to  control  that  disposition.  If  the  settlement  is  incorrectly  or 
ambiguously  *expressed,  if  it  contains  conflicting  and  contradic-  [  *^^  1 
tory  clauses,  so  as  to  leave  in  a  degree  uncertain  the  period,  at 
which,  or  the  contingency,  upon  which,  the  shares  are  to  vest, 
the  Court  leans  strongly  towards  the  construction,  which  gives  a 
vested  interest  to  the  child,  when  that  child  stands  in  need  of  a 

t  7  E,  B.  399  (9  Ves.  300).  §  7  E.  E.  209  (9  Ves.  314). 

t  7  E.  E.  206  (9  Ves.  311).  |1  7  E.  E.  269  (9  Ves.  428). 

L  2 
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HowGRAYE  provision ;  usually  as  to  sons  at  the  age  of  twenty-one ;  and  as  to 
Cartikb.     daughters  at  that  age  or  marriage. 

The  case  of  Wingrave  v.  Palgrave^  is  a  case  of  the  first  descrip- 
tion ;  and  it  was  impossible  for  ingenuity  to  raise  a  doubt  upon 
it ;  as  it  was  only  in  the  case  of  the  husband's  death  leaving  a 
daughter  or  daughters  that  any  thing  was  given  to  them ;  and  it 
was  also  provided,  that,  if  there  should  be  no  daughter  living  at 
his  death,  the  term  should  cease.  There  was  no  daughter  living 
at  his  death :  then  how  could  a  daughter  contend,  that  the  term 
was  to  take  effect,  and  the  portion  to  be  raised  ? 

The  other  cases  are  of  the  second  description ;  where,  though 
there  were  strong  words  in  some  parts,  upon  the  whole  it  was 
not  certain,  that  a  child  was  meant  to  be  excluded,  who  had 
attained  the  age  of  twenty-one,  but  died  afterwards  before  its 
parents.  The  strongest  of  these  cases,  at  least  as  it  appears  in 
the  report,  is  Woodcock  v.  The  Lhike  of  Dorset  ]l  as  the  Lord 
Chancellor  there  had  to  get  the  better  of  all  the  expressions 
in  the  instrument ;  which  he  did,  according  to  the  report,  upon 
a  supposed  intention,  inconsistent  with  them. 
[  87  ]  The  case  is  not  so  strong,  as  it  was  cited  from  the  Begister's 

book :  the  omission  of  the  word  **  such  "  in  the  second  part  of 
the  clause  leaving  an  opening  for  letting  in  all  the  children  ;  and 
not  confining  it  to  those  before  spoken  of,  that  is,  those  surviving 
both  parents.  StiU  there  is  considerable  difficulty  in  the  case ; 
as  it  was  pretty  obvious,  that  the  children  in  the  second  claose 
were  the  same  children  as  were  spoken  of  in  the  first,  viz.  chil- 
dren, for  wliom  maintenance  was  provided  until  the  age  of 
twenty-one.  What  was  to  be  done,  when  they  attained  that  age, 
was^a  division  of  the  fund  :  yet  it  was  held,  that  the  division  was 
to  be  among,  not  those,  who  survived  the  parents,  and  were 
maintained  until  their  age  of  twenty-one,  but  the  children, 
generally. 

In  Hope  V.  Lord  Clifden^  the  difficulty  was  not  so  great. 
There  were  in  the  settlement  several  provisions,  from  which 
argument  arose  contradicting  what  seemed  to  be  implied  from 

tip.  Wms.  401.  ante,  p.  145. 

X  3  Br.  0.  C.  569,  correctly  stated         §  5  £.  B.  364  (6  Yes.  499). 
from  the  Begister's  book  in  the  note, 
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the  first  part;  and  shewing,  that  it  was  not  the  settled  and    Howqbave 
deliberate  intention,  that  children  to  be  entitled  must  outlive     cabtier. 
both  parents. 

The  case  of  Powis  v.  Burdett\  did  appear  to  me  strong; 
as  the  condition  of  surviving  the  parent  was  not  at  all  fulfilled. 
No  daughter  outlived  Lord  Denbigh.  The  Lord  Chancellor 
was  therefore  reduced  to  the  necessity  of  getting  quit  of  the  word 
"leave,"  and  of  turning  it  into  "have; "  and  thought  himself 
authorised  to  do  so  from  a  provision  for  advancement.  The 
father  could  not  make  an  advancement  for  any  child,  if  no  child 
coold  take  except  a  child  surviving. 

In  King  v.  Hake  I  I  took  advantage  of  what  probably  was  a 
slip  in  the  settlement,  the  omission  of  the  *word  "  such  : "  the  [  *88  ] 
expression  being  "  if  more  than  one  child,"  not  "  one  such 
child."  I  held,  that  it  was  not  incumbent  on  the  Court  to  intro- 
duce the  word  "  such;"  and  then  children,  generally,  were  pro- 
vided for ;  and  the  restriction  to  those  surviving  the  parents  no 
longer  took  place. 

In  this  case  according  to  the  plaintiff's  construction  the  children 
are  not  only  not  entitled  to  any  provision,  unless  surviving  both 
parents,  but  it  was  not  to  be  in  the  power  of  the  parents  to  make 
any  provision  for  them  except  in  that  event ;  and,  farther,  the 
parents,  having  a  power  of  appointment,  were  confined  to 
exercise  it  among  a  class  of  children,  which  could  not  be  ascer- 
tained until  after  the  deaths  of  the  parents,  viz.  among  children 
surviving  them.  They  could  never  make  an  appointment  they 
could  be  sure  of  taking  effect.  If  there  had  been  ten  children, 
and  all  attained  the  age  of  twenty-one  and  married,  and  appoint- 
ments were  made  to  each,  yet,  if  nine  of  them  died  in  the  lives 
of  the  parents,  all  the  appointments  must  have  failed ;  and  the 
surviving  child  would  take  contrary  to  the  intention  of  the 
parents.  It  is  not  probable,  that  parents  should  take  this  pre- 
caution against  themselves,  to  defeat  and  render  invalid  their 
own  appointments. 

There  is  however  a  clause  here,  which,  taken  by  itself  and 
literally,  would  confine  the  provision,  independent  of  appoint- 
ment and  the  power,  to  children  surviving  both  the  father  and 
t  7  E.  E.  259  (9  Ves.  428).  J  7  E.  E.  266  (9  Yes.  438). 
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HowGRAVE  the  mother :  but  the  effect  depends  entirely  upon  the  correct 
Caktieb.  ^^®  ^^  ^^^  word  '^  Buch,"  as  there  introduced.  The  first  part  of 
the  condition  was  fulfilled ;  as  there  was  a  child  living,  who  had 
attained  twenty-one  at  the  death  of  the  survivor  of  the  father 
[  ♦so  ]  and  mother.  Then  it  must  turn  upon  the  other  part  *of  the 
clause,  directing  the  trustees  to  transfer  unto  or  amongst  such 
child  or  children  of  the  said  Peter  Wyche  and  Elizabeth  his  wife 
at  their  respective  ages  of  twenty-one  years  in  such  proportions 
and  manner  as  the  wife  alone  or  in  conjunction  with  the 
husband  shall  appoint. 

As  I  have  said,  all  depends  upon  the  correct  use  of  the  word 
*'  such  '•  which  restrains  it  to  children  surviving  the  parents, 
and  being  then  twenty-one,  or  afterwards  attaining  that  age. 
Throughout  the  whole  settlement  this  word  "  such  "  is  in  various 
instances,  not  only  so  incorrectly,  but  so  absurdly  and  unmean- 
ingly applied,  that  it  is  evident  the  parties  had  no  precise  or 
definite  notion  of  the  effect  of  its  introduction  in  any  given 
clause.  The  clause  as  to  the  wife's  power  of  appointing  8,000/. 
is  thus  expressed: 

"  If  the  said  Elizabeth  Wyche  die  before  the  said  Peter  Wyche 
without  leaving  any  child  or  children  of  her  body  begotten  by 
him,"  &c. 

The  case  there  put  is  her  leaving  no  children  ;  and  immedi- 
ately afterwards  it  proceeds : 

"  Or  if  leaving  any  such  child  or  children  they  shall  all  die 
before  any  of  them  shall  attain  the  age  of  twenty-one  years." 

That  is,  if  any  such  non-existing  children  shall  be  left,  and  all 
die  before  attaining  twenty-one.  It  is  clear,  there  the  word 
'^  such  "  must  be  rejected  ;  and  the  clause,  to  make  sense  of  it, 
must  be  read  "  any  "  child.  Where  the  settlement  speaks  of  the 
power  of  appointment,  first,  by  the  wife  alone,  or  in  conjunction 
[  •»0  ]  with  the  husband,  *and  the  power  of  the  father  on  their  default, 
the  word  "  such  "  is  so  used  as  to  give  quite  a  different  power  to 
the  father  from  that,  which  he  and  the  wife  together  would  have 
had:  an  effect,  that  could  hardly  be  intended.  The  former 
power  is  to  appoint  to  such  child  and  children,  who  should 
attain  the  age  of  twenty-one:  that  must  mean  those  before 
spoken  of;   and  each  answering  the  description  must  have  a 
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share  :  bat  for  want  of  such  direction  the  fond  is  to  go  to  such    Howobave 
of  the  said  child  or  children  as  Peter  Wyche  shall  appoint ;  thus     cabtibb. 
giving  him  a  power  of  appointing  to  any  of  the  children  in  ex- 
cluaion  of  the  others. 

Then,  stating  a  case,  in  which  the  survivor  of  the  husband 
and  wife  shall  take  the  whole,  it  says,  "  in  case  there  shall  be  no 
such  child  or  children,  or  they  shall  die  before  any  of  them  shall 
attain  the  age  of  twenty-one  years." 

What  does  the  word  "such"  mean  there?  Those  before 
spoken  of  are  children,  attaining  twenty-one ;  that  is,  who  either 
were  of  that  age  at  the  death  of  the  surviving  parent,  or  who 
should  afterwards  attain  that  age.  Here  the  provision  is,  if  a 
child  or  children,  who  should  attain  twenty-one,  should  die 
under  that  age ;  which  is  absolute  nonsense.  The  word  "  such  " 
must  be  rejected :  or  the  clause  has  no  meaning.  Rejecting  that 
word,  it  is,  "  if  there  shall  be  no  child  or  children,  or,  being 
such,  all  die  under  twenty-one,  then  to,"  &c.  That  would  let  in 
all  by  impUcation ;  as  of  necessity  those  attaining  twenty-one 
would  be  entitled ;  for  the  parents  are  to  be  excluded  only  in 
favour  of  the  children  intended. 

There  are  many  other  inaccuracies  in  this  deed.  Where  a 
power  is  given  to  the  wife  to  appoint  8,000Z.,  the  case  *put  is  not  [  •91  ] 
that  of  no  child  surviving  either  parent,  but  no  child  surviving 
her.  That  is  the  clear  meaning  of  the  clause,  as  it  stands.  It 
is  said,  there  are  other  words,  in  another  part  of  the  instrument, 
shewing,  that  she  was  not  to  be  excluded  from  making  any 
appointment  of  the  8,000i.,  except  in  the  case  of  children  surviv- 
ing either  parent.  Still  that  shews  the  extreme  inaccuracy, 
with  which  this  settlement  was  made,  and  the  very  indistinct 
idea  the  framer  of  it  had  of  his  object.  Then,  when  the  settle- 
ment provides  for  the  case  of  converting  the  money  into  land,  it 
supposes,  that  children,  generally,  are  the  persons,  among  whom 
the  parents  may  appoint.  There  "  the  children,"  generally,  are 
mentioned  as  the  objects  of  appointment  without  any  condition 
of  survivorship ;  and  in  proceeding  to  state  the  limitations  the 
condition  of  survivorship  is  entirely  dropped.  Even  the  pro- 
vision of  their  attaining  twenty-one  is  here  dropped,  probably 
unintentionally  :  but  this  is  another  instance  of  inaccuracy. 
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HowoRAVB  Ib  it  then  possible  to  say,  that  from  the  whole  of  this  instru- 
Oabtixb.  nient  a  clear,  definite,  and  onambiguous,  intention  is  to  be 
collected  to  exclude  all  children,  except  those,  not  only  attaining 
twenty-one,  but  surviving  both  parents  ?  So  far  from  that  it  is 
left  extremely  doubtful,  whether  it  was  intended  so  to  frame  the 
settlement.  Certainly  they  have  not  so  framed  it :  but  I  think 
they  have  not  even  said  enough  to  raise  an  inference  of  such  an 
intention.  Then  the  Court  is  left  at  liberty  to  construe  it  (for 
construction  it  certainly  requires)  in  the  way,  that  has  been  held 
the  most  rational,  in  the  case  of  ambiguous  family  settlements, 
that  all  children,  arriving  at  the  age  of  twenty-one,  are  entitled. 
So  far  therefore  as  the  bill  lays  any  claim  to  those  sums, 
which  the  mother  in  her  life-time  has  appointed  to  the  son,  it 

Must  be  dismissed. 


1814.  CEIDLAND,  Ex  PARTE.t 

.ln^  10.  ^3  y^y  ^  Beamea,  94-105.) 

LiitcoliCs  Inn  A  joint  commission  of  bankruptcy  not  superseded  on  the  ground  of  a 

Hall,  previous  separate  commission,  proceeding  in  Ireland. 

Eldon,  L.C.  j^  commission  of  bankruptcy  may  issue  in  England  pending  analo- 

[  94  ]  gous  proceedings  in  another  country. 

The  petition  stated,  that  the  petitioner  and  his  brother 
Benjamin  Cridland  in  August,  1812,  entered  into  partnership  as 
[  *95  ]  merchants  in  England  and  Ireland  ;  *the  petitioner  residing  in 
Dublin,  and  Benjamin  Cridland  at  Leicester ;  the  petitioner 
wholly  conducting  the  business  in  Ireland,  and  Bejamin  Cridland 
in  England. 

In  January,  1818,  a  commission  of  bankruptcy  under  the 
Great  Seal  of  Ireland  issued  against  the  petitioner ;  who,  on  the 
15th  of  that  month  was  declared  a  bankrupt ;  and  on  the  4th  of 
May  passed  his  last  examination,  and  delivered  up  to  the 
assignees  all  his  books  of  account  and  papers. 

On  the  28th  of  January,  1818,  a  joint  commission  of  bank- 
ruptcy issued  in  this  country  against  the  petitioner  and  Benjamin 
Cridland;  who  were  declared  bankrupts.     The  commissioners 

t  In  re  O'Eeardon  (1873)  L.  E.  9  Ch.  74, 43  L.  J.  Bky.  13,  29  L.  T.  N.  S.  761. 
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under  that  commission  repeatedly  adjourned  the  examination  of  Cbidlaio), 
the  petitioner,  who  was  unable  to  produce  his  books  and  papers,  ®*  P*^- 
which  he  had  delivered  up  to  the  assignees  under  the  com- 
mission in  Ireland :  where  they  were  deposited  in  the  office  of 
one  of  the  Masters  in  Chancery,  in  a  suit,  instituted  by  the 
assignees  in  England  against  the  assignees  in  Ireland ;  to  which 
the  petitioner  was  made  a  party. 

The  petition  farther  stating,  that  copies  of  the  books,  &c. 
could  not  be  taken  without  the  order  of  the  Lord  Chancellor  of 
Ireland,  that  the  expense  of  applying  to  the  Court,  and  making 
copies,  was  estimated  at  180Z.,  that  the  petitioner's  offer  to  his 
assignees,  if  they  would  pay  the  charges,  to  do  all  he  could  to 
obtain  copies,  was  refused,  and  that  he  had  no  property,  prayed, 
that  the  joint  commission  may  be  superseded,  at  the  expense  of 
the  petitioning  creditor;  or  that  the  proceedings  under  that 
commission  may  be  stayed  as  to  the  petitioner;  or  that  the 
commissioners  may  receive  a  certificate  from  the  ^commissioners  [  *96  ] 
under  the  separate  commission,  that  the  petitioner  had  duly 
passed  his  last  examination ;  or  may  receive  a  balance  sheet  and 
statement,  &c.  or  that  the  assignees  under  the  joint  commission 
may  pay  the  expenses  of  the  petitioner's  journey  to  obtain 
copies,  and  of  procuring  them,  &c. 

Sir  Samuel  RomiUy,  and  Mr.  Montague,  in  support  of  the 
petition : 

Upon  the  question,  raised  by  this  petition,  the  law  was  fully 
settled  before  the  late  case,  in  the  bankruptcy  of  Stein  &  Co. ;  t 
which  decided,  that,  a  commission  of  bankruptcy  having  issued 
in  England  against  a  person,  who  was  a  member  of  a  partner- 
ship in  Scotland,  a  joint  sequestration  could  not  be  maintained 
against  the  other  partners  in  Scotland.  That  decision  leaves 
no  doubt  upon  the  question  as  between  commissions  of  bank- 
ruptcy in  England  and  Ireland  :  the  proceeding  in  each  country 
being  precisely  the  same :  but  several  distinctions  exist  between 
that  and  a  Scotch  sequestration.  The  case/  that  occurred  lately 
upon  a  similar  proceeding  in  Bussia,  was  under  different 
circumstances.  That  country  was  then  at  war  with  this.  The 
t  Ex  parte  The  Royal  Bank  of  Scotland,  1  Bose  Bank.  Gas.  462. 
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Cridlakd,  English  creditor  therefore  had  no  means  of  obtaining  the 
Ex  parte,  remedy  there.  That  case  also  was  previous  to  the  decision  in 
the  House  of  Lords.  In  the  course  of  the  last  Term  the  Court 
of  Exchequer  determined  this  point  as  between  a  joint  com- 
mission after  a  separate  commission  in  England  ;  granting  a  new 
trial  against  the  opinion  of  the  Lord  Chief  Baron,  t    ♦     ♦     ♦ 

[  ''^  ]  Mr.  Hartf  Mr.  Leach,  and  Mr.  Heald,  for  the  assignees 

under  the  English  commission. 

The  Lord  Chancellob: 

The  ground,  on  which  this  petition  prays,  that  the  joint  com- 
mission in  England  may  be  superseded,  that  there  is  a  com- 
mission against  one  of  the  partners  previously  issued  in  Lreland, 
brings  forward  a  question  certainly  of  great  importance,  and 
most  distressing  iri  every  view  of  it.  We  know,  there  have  been 
many  commissions  actually  supported,  whether  without  question 
I  do  not  say,  while  proceedings  in  other  countries,  analogous, 
perhaps  not  in  all  respects  similar,  to  a  commission  of  bank- 
ruptcy, have  been  going  on,  having  previously  cqpamenced, 
against  the  same  person;  as  the  cessio  honor um  in  Holland, 
and  a  proceeding  something  similar  in  Bussia;  and  it  is 
unquestionable,  that  until  lately  there  has  been  a  general 
persuasion,  that  a  commission  of  bankruptcy  here,  and  a 
sequestration  in  Scotland,  which  is  analogous,  but  not  altogether 
like,  to  it,  might  proceed  together. 

It  is  also  familiar,  that  Lord  Habdwicke,  a  very  great  common 
[  *5>8  ]  lawyer,  as  well  as  a  great  Judge  in  equity,  *supported  two 
English  commissions  together.  A  practice  has  lately  prevailed 
of  superseding  one,  or  making  such  regulations  as  to  the  pro- 
ceedings in  one  as  would  tend  to  the  convenient  administration 
of  justice ;  taking  care,  if  the  latter  was  preferred,  to  exclude 
the  means  of  trying  the  effect  of  the  former  upon  the  latter,  in 
case  a  competition  should  arise.  It  is  however  extremely  difficult 
to  say,  on  what  that  practice  rests.  It  is  said  justly,  that  the 
demand  of  a  commission  is  of  right :  therefore,  if  one  partner 
has  committed  an  act  of  bankruptcy,  and  there  is  a  debt,  that 
t  Sir  Alexander  Thompson. 
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T?ill  support  a  commission,  the  Great  Seal  camiot  refuse  it,  and    Cbidlanp, 
if  a  separate  commission  is  granted,  and  the  conveyances  are  ^"^ 

made  mider  it  by  the  commissioners,  all  the  interest  of  that 
person  in,  not  only  the  separate,  but  the  joint  estate,  is  by  law 
vested  in  his  assignees. 

Then  these  difficulties  occur :  1st,  If  that  separate  creditor  had 
the  right  of  taking  out,  and  prosecuting,  a  commission,  how  does 
it  happen,  that  the  Great  Seal  says,  he  shall  have  it  to  a  certain 
extent ;  stopping  by  order  at  the  distribution  under  that  right. 

2dly,  If  the  property  has  by  the  assignment  passed  to  the 
assignees,  how  is  it  got  out  of  them  again,  while  the  com- 
mission, not  being  actually  superseded,  still  exists?  That 
question  has  led  to  the  new  practice:  a  strong  act  of  power, 
I  admit.  It  is  certain,  that  in  the  face  of  all  these  difficulties 
commissions  both  joint  and  separate  have  proceeded  together 
daring  a  very  long  period,  while  the  administration  of  justice  in 
bankruptcy  was  committed  to  persons,  whose  superiors  in 
knowledge  will  never  appear  in  this  place ;  and  the  older  reports 
do  not  furnish  an  instance  of  the  question  arising :  yet  we  are 
met  *by  the  other  doctrine,  that  a  second  separate  commission  [  *99  1 
against  an  uncertificated  bankrupt  is  an  absolute  nullity ;  and  how 
can  a  joint  commission  stand  under  such  circumstances ;  having 
no  property  to  operate  upon;  all  the  share  of  one  partner 
being  gone  to  the  assignees  under  the  separate  commission. 

These  difficulties  always  pressed  my  mind  extremely ;  and  the 
conclusion  I  have  formed  is,  that,  though  I  could  not  say,  on 
what  principle  both  commissions  could  subsist  together,  yet 
I  was  bound  in  many  instances  not  to  supersede  a  second  com- 
mission on  account  of  a  former  commission  subsisting ;  which 
however  would  not  determine  the  effect  of  the  second,  if  the 
question  arose  at  law,  notwithstanding  all  the  difficulties,  with 
which  I  have  fenced  it ;  or  if  they  should  be  broken  through. 
It  is  sufficient,  that  the  Court  has  not  in  all  cases  taken  the 
means  of  stopping  the  second  commission. 

The  question  as  to  the  cessio  bonorum  in  Holland,  or  a  similar 
proceeding  in  Bussia,  is  open  to  the  observation  that,  though  we 
may  know,  what  that  law  is  in  reasoning  upon  it,  if  the  object 
is  to  affect  the  proceeding  in  England,  the  foreign  law  must  be 
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Cbidlakd,    proved  as  a  fact :  otherwise  the  assertion,  that  the  proceedings 
Ex  parte.     ^^^  ^  ^^l  respects  the  same,  and  therefore  cannot  stand  together, 
is  not  maintained. 

Two  cases  have  occurred  in  Scotland :  one  in  the  bankruptcy 
of  Stein  &  Co.,t  decided  by  the  Court  of  Session,  and  considered 
[  •100  ]  in  a  late  case  by  the  House  of  *Lords ;  J  whose  opinion  was, 
and  justly,  that  where  the  English  commission  precedes  the 
sequestration,  all  the  Scotch  personal  estate  would  pass  under 
that  commission  :  therefore  they  could  not  under  the  sequestra- 
tion administer  the  Scotch  personal  property ;  and  probably  the 
converse  would  hold :  but  I  choose  to  state  that  in  this  qualified 
way  :  the  former  proposition  being  clear. 

The  Judges  in  Scotland  seem  to  have  got  over  the  difficulty  in 
a  way  we  could  not  adopt;  founding  their  opinion  in  some 
measure  on  this;  that  the  Court  of  Session  could  have  no 
subject  to  operate  upon ;  as  the  real  estate  in  Scotland  would 
also  fall  to  be  administered  under  the  prior  English  commission ; 
conceiving,  that  the  Lord  Chancellor  here  could  compel  the 
bankrupt  to  convey  by  proper  Scotch  conveyances  his  Scotch 
land :  but  it  has  been  long  settled,  that  the  Lord  Chancellor 
cannot  compel  a  bankrupt  to  give  a  better  title  to  a  purchaser 
of  his  real  estate  than  the  assignees  under  the  commission  could 
give;  and  therefore  he  could  not  be  compelled  to  convey  his 
Scotch  estate.  The  actual  difficulty  however  did  not  exist  in 
that  case ;  as  without  trying  that  question  the  bankrupt  had 
conveyed :  so  that  the  sequestration  in  Scotland  upon  general 
principles  had  no  personal  estate,  and  under  the  circumstances 
of  the  case  had  no  real  estate,  on  which  it  could  operate. 

In  the  case  before  the  House  of  Lords  it  was  decided,  Ist,  That 
upon  general  principles  the  commission  passed  all  the  personal 
estate :  2dly,  That  the  Scotch  Acts  as  to  sequestration,  many  of 
which  passed  since  the  Union,  were  found  upon  examination 
[  •loi  ]  not  only  not  to  oppose,  but  *by  their  whole  language  to  support 
the  general  principle.  It  was  held  accordingly,  that  the  English 
commission  against  Garnet  made  it  impossible  to  distribute  his 
interests  of  any  kind  under  the  Scotch  sequestration. 

t  1  Bose,  462.  to  be  contained  in  a  later  Tolume  of 

X  Selkrig  v.  DavitB,  2  Dow,  230,      the  Eevised  Eeporta.— 0.  A.  S. 
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It  is  clear,  that  these  decisions  will  go  far  to  affect  what  has    Cbidland, 
been  supposed  to  be  the  law  of  England  as  to  co-existing  com-     ^  P"^°' 
missions  in  England,  a  commission  in  England  and  a  sequestra- 
tion in  Scotland,  and  commissions  in  England  and  Ireland.    In 
all  these  cases  difficulties  arise,  which  it  is  impossible  to  solve 
without  the  aid  of  the  Legislature.    In  the  case  of  two  commis- 
sions in  England  that  the  Lord  Chancellor  may  for  convenience 
supersede  either  is  settled  by  practice :  but  he  has  no  concern 
with  a  commission  in  Ireland ;   and  the  Lord  Chancellor  of 
Ireland  would  refuse   an   application  to  quash  this  separate 
commission  on  account  of  the  joint  commission  in  this  country, 
unless  he  has  the  means  of  administering  the  affairs  of  the 
bankrupt  by  a  commission  under  the  authority  of  his  own  Great 
Seal.    He  might  supersede  the  first  commission,  if  he  had  a 
joint  commission  under  the  Seal  of  Ireland,  which  would  enable 
him  to  do  justice :  but  if  the  Irish  commission  is  the  right  of 
the  subject,  and  duly  issued,  how  could  he  supersede  it  on  the 
ground,  that  there  is  in  some  other  country  a  jurisdiction, 
fomided  on  a  subsequent  proceeding,  which  he  has  no  means  of 
enforcing  against  the  person  of  the  bankrupt,  or  any  part  of  his 
property,  that  may  happen  to  be  in  that  part  of  the  kingdom  ? 

It  seems  to  me  therefore,  that  now,  the  union  of  the  three 
parts  of  the  Kingdom  having  taken  place,  though  their  separate 
laws  still  exist,  there  is  no  satisfactory  mode  of  solving  these 
difficulties  without  some  legislative  regulation  upon  the  subject. 
That  the  question  on  *such  a  case  as  this  claims  great  attention      [  *102  ] 
is  evident.    It  must  be  presented  daily,  not  only  in  this  juris- 
diction, but  to  the  commissioners,  in  forms,  which  it  is  not  com- 
fortable to  contemplate.     If  a  question  of  commitment  arises, 
the  authority,  under  which  it  is  exercised,  must  be  very  well  con- 
sidered.   This  case  must  be  considered  with  reference  to  that 
question  ;  and  other  difficulties  might  be  suggested,  of  such  a 
nature,  that  I  would  rather  allude  to  than  state  them  particularly. 
With  regard  to  the  present  state  of  this  subject  in  the  Court 
of  Exchequer,  though  it  has  gone  to  a  new  trial,  it  may  come 
back  in  a  shape,  that  may  produce  this  very  question ;  and  it  is 
no  inconsiderable  drawback  upon  the  opinion  I  have  entertained 
against  the  validity  of  the  second  of  two  English  commissions, 
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c'RiDLAKD,  that  the  Lord  Chief  Baron,  t  looking  to  Lord  Hardwicke's 
.X  pa  e.  QpiniQji^  an  J  unable  to  account  for  his  practice,  thought,  that 
both  commissions  might  stand.  While  the  subject  is  in  that 
degree  of  doubt,  it  is  too  much  for  me  to  supersede  this 
commission.  The  bankrupt  may  try  it;  and  due  attention 
\7ill  be  given  to  the  difficulties  belonging  to  it  under  all  the 
circumstances ;  especially  where  those  difficulties  seem  most  to 
press.    *    *    * 


1814 
Aug.  12.  CARE,     Ex   PARTE. 

Eld"^L.C.  (3  ^^y  *  Beanies,  108-113.) 

[  108  ]  A  wilful  misrepresentation  as  to  credit  gives  a  remedy  by  way  of 

damages  on  the  ground  of  fraud. 

Such  relief  is  wholly  independent  of  the  law  of  contract,  which 
requires  written  eyidence  of  a  guarantee  in  order  to  charge  one  man 
with  responsibility  for  the  solrcncy  of  another. 

A  misrepresentation  of  a  fact,  misleading  others  to  deal  for  value  upon 
the  faith  of  it,  is  binding  on  the  person  making  it. 

The  petition  stated,  that  Henry  Helbert  Israil  carried  on  trade 
as  a  silk  manufacturer ;  which  trade  he  began,  before  he  attained 
the  age  of  twenty-one  years ;  and  the  petitioner  declining  to  give 
him  credit  during  his  minority  without  the  security  of  his  father, 
John  Israil,  the  following  undertakings  in  writing  were  given  : 

"  My  son  Henry  Israil  being  a  minor  and  not  of  age,  I  agree 
to  be  accountable  for  his  transactions  until  he  is  of  the  age  of 
twenty-one  years,  which  will  be  on  the  5th  of  August,  1811 :  the 
same  time  I  give  him  500Z.     John  Israil,  12th  February,  1811.'* 

"  I  acknowledge  to  be  accountable  for  my  son  Henry  Israil,  for 
what  business  he  might  do  until  he  arrives  at  the  age  of  twenty- 
one  years,  which  will  be  on  the  5th  of  August,  1811.  Signed 
lith  February,  1811,  John  Israil." 

In  consequence  of  this  undertaking,  goods  were  furnished  in 
the  name  and  on  the  account  of  John  Israil ;  who  for  payment 
accepted  bills  ;  and  shortly  before  the  5th  of  August,  1811,  gave 
notice  to  the  petitioners  and  other  creditors  of  his  son,  that  they 

t  Sir  Alexander  Thompson. 
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must  not  for  the  future  conBider  him,  the  said  John  Israil,  re-        Carb, 
sponsible  for  any  farther  debts  contracted  in  the  course  of  such     ^*  ^^^' 
dealings ;  but  that  his  son  H.  H.  Israil  would  thenceforth  deal 
on  his  own  account ;  that  he  did  not  owe  anything :   that  his 
many  bad  debts  would  be  a  loss  to  the  family;  and  that  he 
should  give  him  5002.  to  begin  with. 

The  petition  then  stated,  that  in  consequence  of  this  repre-  [  lOo  ] 
seotation,  the  petitioners  supplied  goods  to  H.  Helbert  Israil ; 
and  there  is  now  due  from  him  to  the  petitioners  Garr  and 
Dodgson,  721Z.  88.  6d. ;  and  to  the  petitioner  Prater,  1951.  8«. 
On  the  2nd  of  November,  1811,  a  commission  of  bankruptcy 
issued  against  Henry  Helbert  Israil,  upon  the  petition  of  his 
father ;  who  proved  under  the  commission  a  debt  of  8,299Z.  4s.  lOd. 
on  account  of  his  son's  dealings  during  his  minority.  On  the 
15th  of  May,  1812,  a  commission  issued  against  John  Israil ; 
\yhose  assignees  proved  two  other  sums  of  850L,  and  1002.,  under 
Henry  Helbert  Israil's  commission,  making  with  the  former  sum 
3,749Z.  As.  lOd.  arising  also  from  his  dealings  during  his  minority. 
A  dividend  of  Is.  4td.  being  declared  under  the  commission 
against  Henry  Helbert  Israil,  the  petition  was  presented ;  pray- 
ing, that  the  debt  of  3,749?.  4«.  lOd.  proved  by  John  Israil  and 
his  assignees,  may  be  expunged ;  or  that  the  dividend,  ordered 
upon  that  debt,  may  be  stayed ;  and  that  the  whole,  or  such  part 
thereof,  may  be  paid  to  the  petitioners  as  will  make  their  divi- 
dend upon  the  debts,  by  them  proved,  of  the  same  amount  as 
they  would  have  been,  if  such  debt  had  not  been  proved  by  John 
Israil ;  and  an  inquiry,  whether  the  whole  or  what  part  of  the 
dividend  on  the  debt  of  3,749Z.  As.  lOd.  should  be  set  apart  for 
such  purpose. 

The  affidavits  against  the  petition  stated,  that  John  Israil  had, 
in  conformity  with  his  undertaking,  paid  the  petitioners  for  all 
the  goods  sold  to  his  son  during  his  minority,  except  250i. ;  and 
that  the  debt  of  8,749Z.  As.  lOd.  had  arisen  since  the  14th  of 
February,  1811,  after  deducting  the  500Z.,  agreed  to  be  given  by 
John  Israil  to  his  son ;  denying,  that  John  Israil  had  given  any 
notice  to  the  petitioners  on  his  son's  coming  of  *age,  that  he  [  ♦no  ] 
vould  be  no  longer  responsible,  or  that  any  conversation  had 
passed  to  the  effect  stated  as  to  bad  debts,  &c. 
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Cahb,  Mr,  Hartf  and  Mr.  Montague,  in  support  of  the  petition* 

Xxparte, 

Sir  Samuel  Romilly,  and  Mr.  Cvllen,  against  it. 

The  Lord  Chancellor: 

The  Statute  of  Frauds,  requiring  a  \n:itten  engagement  for  the 
debt  of  another,  has  been  considerably  cut  down  ever  since  the 
case  of  Pasley  v.  Freeman, \  at  law;  where  this  was  determined ; 
that,  if  you  throw  into  the  declaration  an  allegation,  that  the  en- 
gagement was  fraudulent,  and  in  the  form  of  a  representation, 
that  the  party  is  of  sufficient  substance  to  pay  the  debt,  the 
recovery  is  not  of  the  debt,  as  debt,  upon  the  contract,  as  con- 
tract ;  but  a  recovery  of  damages  to  compensate  what  they  call  a 
fraud.  It  was  long,  before  I  was  reconciled  to  that :  but  with 
those  doubts  I  know  it  has  been  settled  as  law  by  subsequent 
decisions.  I  do  not  therefore  mean  to  deny  this  proposition,  as 
settled  law ;  that,  if  a  man  asks,  whether  he  may  trust  A.,  and 
the  answer  is,  that  he  may,  the  person  giving  that  answer, 
knowing  at  the  time  that  he  cannot  be  trusted,  must  pay  in 
damages  for  the  consequence  of  that  misrepresentation :  bat,  if 
the  answer  is,  that  he  has  so  good  an  opinion  of  A.'s  circum- 
stances, that  he  will  pay  the  debt,  if  A.  does  not,  there  can  be  no 
recovery. 
[  111  ]  This  has  some  authority  in  a  class  of  old  cases,  referred  to  in 

Neville  V.  Wilkinson,l  and  a  case  at  law,  Montefiori  v.  M<mteJiori.% 
If  a  person  was  induced  to  advance  his  money  by  the  representa- 
tion of  another,  that  he  had  no  demand  upon  a  particular  indi- 
vidual, that  consideration  being  clearly  made  out,  and  the 
person,  so  advancing,  misled  by  that,  being  a  misrepresentation, 
a  court  of  equity  had  long  held,  that  the  mouth  of  the  person, 
who  made  that  misrepresentation,  was  shut;  that  he  should 
never  utter  a  contradiction  to  what  he  had  so  asserted,  thereby 
misleading  others.  Accordingly  in  Neville  v.  Wilkinson  Mr.  Wil- 
kinson was  held  bound  by  his  representation :  the  marriage 
being  had  upon  that  representation,  clearly  proved  to  have  been 

t  1  B.  E.  634  (3  T.  B.  61).    See      (6  Ves.  186). 
the  Lord  Chakoellor'b  observations         %  ^  Br.  C.  C.  543. 
in  EvaM  y.  Bicknell,  6  B.  B.  at  p.  254  §  1  Blaok.  363. 
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made,  it  was  held,  that  he  never  could  in  respect  of  his  demand,        Cart?, 
a  very  large  one,  disturb  by  bringing  any  action  that  state  of        ^  P*    • 
things,  upon  which  the  father  of  the  lady  had  dealt. 

But  Courts,  both  of  equity  and  law,  have  proceeded  in  this 
with  great  caution :  1st,  They  will  not  permit  any  man  to 
prove  his  own  case.  If,  for  instance,  this  man  had  not  been 
bankrupt,  and  a  fraudulent  representation  had  been  made,  that 
he  might  be  trusted,  because  he  was  free  of  the  world,  a  court  of 
law  could  not,  if  it  was  denied,  hear  either  Prater,  or  the  others, 
to  prove  it ;  t  and  certainly  in  administering  this  very  delicate 
equity  the  danger  of  permitting  a  man  to  make  out  his  own  case 
is  very  considerable.  In  this  jurisdiction  of  bankruptcy  the 
party  is  heard :  but  that  course  must  be  taken  with  all  the 
caution,  required  in  receiving  the  evidence  of  a  party.  The 
evidence  should  be,  not  merely  generally,  but  in  all  particulars, 
consistent,  clear  of  contradiction,  of  all  obscurity ;  and  it  must 
be  under  such  circumstances,  *that  the  representation  weighs  [  *112  ] 
down  to  the  earth  all  the  evidence  of  the  party,  whose  property 
is  to  be  taken  from  him  by  that  representation. 

This  case  does  not  come  with  that  clearness,  consistency,  and 
freedom  from  ambiguity,  necessary  to  establish  an  instance  of 
that  nature,  and  that  alone,  in  which  a  court  of  justice  is 
authorized  to  cut  down  the  debt  of  a  third  person.  It  is  true,  as 
has  been  suggested,  in  these  cases  of  misrepresentation,  founded 
in  fraud,  persons  frequently  do  not  understand  the  words  they 
use:  but  that  objection  is  met  by  the  extreme  danger  from 
want  of  caution  in  such  cases,  strongly  exemplified  in  this  in- 
stance. This  is  termed  in  the  affidavit  a  notice,  that  the  man 
would  be  no  longer  responsible  :  on  the  other  hand,  the  engage- 
ment for  the  son  was  made  with  that  due  caution  on  all  sides, 
preventing  the  possibility  of  error,  undertaking  in  writing  to  be 
liable  for  the  son,  while  a  minor,  and  no  longer;  stating,  to 
avoid  all  doubt  upon  that,  the  day  of  his  coming  of  age, 
marking  precisely  the  extent  of  responsibility ;  the  bankrupt 
positively  denies,  that  he  gave  the  notice,  or  held  the  con- 
versation, stated ;    and  the  terms  of  the  papers  clearly  and 

t  The  law  of  eyidence  has  now  been  altered  on  this  point:  see  14  &  lo 
Yict.  c,  99,  8.  2.— 0.  A.  S. 

B.B. — ^VOL.  Xin.  M 
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Cabb,  strongly  support  his  statement,  as  to  the  nature  of  the  engage* 
parte.     jjQQYitf  and  the  time  of  delivery. 

This  shews  the  danger  of  fixing  parties  with  representations 
upon  the  evidence  of  interested  persons,  innocently,  perhaps, 
but  most  erroneously,  stating  those  representations. 

The  question  is  therefore,  whether,  if  I  send  this  to  a  jury, 
where  in  a  case  of  this  nature  it  would  be  impossible  to  get  my 
consent,  that  the  parties  themselves  should  be  examined,  there 
as  against  a  positive  denial  that  satisfactory  evidence  which  goes, 
[  *J^8  ]  as  it  must,  clearly  *to  destroy  the  property  of  this  man.  This  is 
one  of  those  cases,  in  which,  not  meaning  to  be  answerable  for 
its  truth,  the  safety  of  mankind  requires,  that  the  demand,  if  it 
is  to  stand  upon  parol  evidence,  should  at  least  be  established  by 
disinterested  witnesses,  clear  in  their  import,  and  not  contra- 
dicted by  evidence  equally  clear ;  and  it  would  be  much  too 
dangerous  to  the  general  interest  of  the  public  to  hold,  that  a 
right  can  be  cut  down  by  the  evidence  of  interested  persons 
alone ;  where  the  evil  efifect  of  inaccuracy  and  ambiguity  might 
have  been  obviated  by  the  reasonable  caution  of  having  the 
representation  in  writing,  or  before  disinterested  witnesses. 

This  case  is  involved  in  so  much  difficulty  and  ambiguity,  that 

I  shall 

Dismiss  this  petition  without  costs. 


i8J*.^  BOWES  r.   HEAPS.t 

"^IIL!"'  [(3  Yeeey  &  Boames,  117—121.) 

Bolls  Court.  Catching  bargains  with  reversioners.    The  uncertainty  of  the  contin- 

Gbant,  M.B.  gency  upon  which  the  repayment  to  a  lender  of  an  advance  made  by 

1-  ^^^  J  him  to  a  reversioner  depends,  does  not  prevent  the  exercise  of  the 

equitable  jurisdiction  over  speculative  or  unconscientious  dealings  of 

that  character. 

Thb  plaintiff  was  entitled  in  remainder  after  his  two  elder 

brothers,  Lord  Strathmore  and  George  Bowes,  under  an  intail, 

created  by  the  will  of  their  grandfather ;  and  under  the  will  of 

his  grandmother  was  tenant  for  life  in  remainder  of  other  estates 

[  *118  ]      after  the  estate  for  life  of  his  brother  George,  with  remainder  *to 

t  See  the  cases  noted  on  Oowland  y.  De  Favia,  11  B..B.  j>.  9. — 0.  A.  & 
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his  first  and  other  sons  in  tail ;  subject  to  a  proviso,  that,  in  case       Boweb 

V, 

George  Bowes,  or  any  of  his  issue  male  should  come  into  posses-       Heaps. 
sion  of  the  other  estates,  the  limitations  as  to  them  should  cease, 
and  those  to  the  plaintiff  should  take  effect. 

In  1804  the  plaintiff,  being  in  great  distress,  proposed  to  raise 
the  sum  of  10,000Z.  by  securing  upon  his  expectancies  four  times 
the  amount  advanced.  The  defendants  lent  him  money  upon 
those  terms;  which  was  secured  accordingly  by  bonds  and 
indentures  of  demise,  dated  the  19th  of  March,  1804.  The 
bonds  having  become  absolute  by  the  death  of  George  Bowes, 
the  bill  was  filed,  praying  an  injunction  against  proceeding  at 
law,  and  a  declaration,  that  the  instruments  should  stand  as 
securities  only  for  the  sums  actually  advanced,  with  interest. 

In  1804  Lord  Strathmore  was  at  the  age  of  thirty-five,  and 
George  Bowes  thirty-two,  both  unmarried ;  and  the  plaintiff  was 
twenty-seven,  in  good  health  and  temperate:  George  Bowes 
being  from  habitual  intemperance  in  extremely  bad  health.  He 
was  married  before  the  advances  of  the  defendant  Philips.  The 
defendants  admitted,  they  were  informed  by  the  plaintiffs  agent, 
that  George  Bowes  was  not  in  good  health  ;  denying  any  other 
knowledge  of  it. 

Sir  Samuel  RomiUy^  Mr,  Hart,  and  Mr.  Spranger,  for  the 
plaintiff. 

Mr.  Leachy  Mr.  Richards,  and    Mr.   Agar,   for    the  de- 
fendants. 

The  Master  of  the  Bolls  : 

It  is  fully  proved  by  the  evidence,  that  George  Bowes  *was  in  C  *ii^  ] 
a  state  of  extremely  ill  health  in  February,  1804,  and  down  to 
the  time  of  his  death.  The  plaintiff  was  in  good  health ;  and 
a  temperate  liver.  The  defendants  admit,  that  they  were  in- 
formed by  the  plaintiff's  agent,  that  George  was  not  in  good 
health ;  but  they  deny  having  any  other  knowledge  of  that  fact. 
It  is  not  imputed  to  them,  that  they  used  any  endeavours  to 
prevail  upon  the  plaintiff  to  enter  into  this  transaction.  They 
merely  acceded  to  the  proposal,  that  was  made  to  them.  It  is 
not,  however,  every  bargain,  which  distress  may  induce  one  man 

M  2 
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BowBs  to  offer,  that  another  is  at  liberty  to  accept.  The  mere  absence  of 
Hbaps.  fraud  does  not  necessarily  decide  upon  the  validity  of  the  trans- 
action; as  is  proved  by  many  cases,  from  Berney  v.  Piit\  down 
to  Gwynne  v.  Heaton.l  In  the  latter  Lord  Thurlow  says,  the 
defendant  is  not  charged  T^ith  misleading  the  plaintiff's  judg- 
ment, or  tampering  with  his  poverty.  In  that  case  too,  as  in 
this,  the  bargain  had  been  hawked  about,  and  offered  to  many 
persons.  That,  Lord  Thurlow  says,  only  shews  the  distress  of 
the  borrower. 

If  the  contingency  in  this  case  had  been  merely  that  of  the 
plaintiff's  surviving  his  brother  George,  I  should  not  have  had  a 
moment's  hesitation  in  setting  aside  the  contract  on  the  autho- 
rity of  many  cases,  where  the  gain  was  to  be  less,  and  the  risk 
fully  as  great,  if  not  greater.     The  difference  in  point  of  health 
was  more  than  an  equivalent  for  the  difference  in  point  of  age  ; 
which  has  materially  weighed  in  several  of  the  cases.     It  would 
not,  I  think,  be  endured,  that  a  money  lender  should  take  from 
a  distressed  man,   dealing  for    his    reversionary  interest,   an 
engagement  to  pay  four  for  one  upon  the  contingency  of  a 
[  ^120  J      person,  of  the  age  of  twenty-seven,  in  perfect  *health,  outliving 
another  of  the  age  of  thirty-two,  debilitated  by  disease,  and 
ruined  in  constitution  by  long  continued  habits  of  intemperance. 
But  the  contingency  was,  not  merely  George's  dying  first,  but 
his  dying  without  issue  male.    Whether  any  individual  will 
marry  and  have  issue,  is  an  event  not  easily  reducible  to  calcu- 
lation :  but  a  man  in  such  a  state  of  health  as  George  Bowes  is 
described  to  have  been  was  not  according  to  ordinary  probabili- 
ties likely  to  have  children.     The  Court  has  not  held,  that  a 
bargain,  depending  on  such  a  contingency,  is  wholly  out  of  its 
reach.     Lord  Ardglasse  y.  Muschamp,^  Wiseman  v.Beake,';  and 
Bamardiston  v.  Lingood,^  were  cases,  in  which  death  without 
issue  male  was  the  contingency,  upon  which  the  lender,  or  pur- 
chaser, was  to  reap  the  stipulated  advantage :  yet  the  uncertainty 
of  such  a  risk  did  not  prevent  the  Court's  setting  aside  the 
bargain  in  each  of  those  cases. 

t  2  Ch.  Rep.  396;  2  Vem.  14.  ||  2  Vern.  121. 

X  1  Br.  C.  C.  1.  f  2  Atk.  133. 

S  1  Venx.  237. 
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It  was  urged  in  this  case,   that  the  risk  of  the  defendant       Bowss 
Philips  was  greatly  increased  by  the  circamstance,  that  George       hbaps. 
Bowes  was  married  at  the  time  of  Philips's  advances.    Whether 
he  then  knew  that  fact  does  not  appear.     The  answer  does  not 
notice  it,  as  enhancing  his  risk.    It  is  to  be  observed,  that  his 
£rst  advance  was  seven  months,  his  second  a  year,  after  the 
marriage.     The  knowledge  of  it  at  those  periods  would  not  in  all 
probability  have  made  him  think  the  worse  of  his  bargain. 
Besides,  the  death  of  George  without  issue  was  not  the  sole  con- 
tingency, upon  which  the  lenders  were  to  become  entitled  to 
their  fourfold  return.    They  had  likewise  the  chance  of  his 
sacceeding  to  his  grandfather*s  estate.    Allowing  the  risk  to  be 
still  considerable,  against  *that  must  be  set  the  unusual  amount      [  •121  ] 
of  the  stipulated  return.    Combining  the  two  together,  it  seems 
to  me,  that  there  is  more  inequality  in  this  bargain  than  existed 
in  some  of  the  cases,  in  which  the  contract  has  been  set  aside. 
The  agreement  in  Berney  v.  Pitt  was  in  consideration  of  2,O00Z. 
advanced  to  pay  5,0001.  within  a  month  after  his  father's  death, 
if  the  plaintiff  survived  his  father ;  otherwise  the  money  lent  not 
to  be  repaid.     That  in  Curwen  v.  Milner  t  was  for  500Z.  to  pay 
1,0(XM.,  if  the  borrower  survived  his  father  and  father-in-law : 
but,  if  he  died  before  either  of  them,  the  lender  to  lose  the  5001, 
I  do  not  see,  how  I  can  refuse  to  relieve  in  this  case  consist- 
ently with  the  principles  and  decisions,  referred  to,  and  approved 
by  Lord  Habdwickb,  and  the  Judges,  who  assisted  him,  in  the 
case  of  Lord  Chesterfield  v.  Janssen.l 

The  defendants  must  have  their  principal  and  interest ;  and  I 
am  disposed  to  consider  them  so  far  in  the  nature  of  mortgagees 
as  to  give  them  likewise  their  costs. § 

t  3  P.  Wem.  292,  n.  (17  Ves.  20;   Peacock  y.  Evans,   10 

t  2  Vee.  Sen.  125 ;  1  Atk.  301.  E,  E.  218,  16  Ves.  612). 

\  Gowiand  v.  De  Faria,  11  B.  B.  9 


166  1814.    CH.    8  VESEY  &  BEAMES,  128—180.       [r.b- 


1814.  WHITE,     Ex   PAHTE. 

^!^^-  (3  Vesey  &  Beamos,  128—130.) 

Kldok,  L.C  Act  of  bankruptcy  by  denial  to  a  creditor  wbo  called,  not  for  money, 

[  128  ]  but  to  buy  goods,  meaning  to  take  his  debt  out  in  that  vay. 

Under  the  petition  of  a  bankrupt,  praying,  that  the  commis- 
sion against  him  may  be  superseded,  inquiries  as  to  the  petition- 
ing creditor's  debt  and  the  act  of  bankruptcy  were  directed  ;  and 
this  petition  prayed,  that  the  report  of  the  commissioners, 
stating,  that  there  was  a  sufficient  petitioning  creditor's  debt  and 
act  of  bankruptcy,  may  be  confirmed. 
[  129  ]  The  objection  to  the  act  of  bankruptcy,  proved  by  denial  to  a 

creditor,  was,  that  the  creditor  did  not  call  for  money  ;  sweating, 
that  he  called  for  the  purpose  of  buying  leather ;  meaning  to 
take  his  debt  out  in  that  way. 

Mr.  Hart,  for  the  assignees ;  Sir  Samuel  Romilly,  and  Mr^ 
Cooke,  for  the  bankrupt. 

The  Lord  Chancellor  : 

Is  there  any  authority,  that  the  creditor  must  be  calling  for 
money  ?  If  the  order  is  given  by  the  debtor  to  deny  him  to 
every  creditor,  who  calls,  and  that  order  is  given  under  the 
notion,  that  a  creditor  is  coming  for  money,  though  a  creditor 
comes  to  talk  about  his  debt,  or,  as  in  this  instance,  comes  for 
leather  instead  of  money,  the  denial  is  an  act  of  bankruptcy; 
which  consists  in  the  act  of  keeping  house  with  the  intent  of 
defeating,  or  delaying  a  creditor.  The  order  to  be  denied  is 
given  under  the  impression,  that  creditors  are  coming  for  their 
demands ;  and,  whether  they  are  or  not,  it  is  equal  evidence  of 
his  intention.  If  the  debtor  foreseeing,  that  the  creditor  is  com- 
ing upon  other  business,  and  not  for  money,  refuses  to  see  him, 
the  moment  his  knowledge  of  that  purpose  is  proved  his  inten- 
tion to  delay  the  man  is  negatived.  The  act  of  bankruptcy 
depends,  not  upon  the  intention,  with  which  the  creditor  comes, 
but  upon  the  intention  of  the  debtor.    ♦    ♦    * 
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FIELDER  r.  HIGGIN80N.  J'v^si. 

(3  Vesey  &  Beamee.  142-143.)  i;^,;„.,  j„^ 

Costs  to  a  purchaser :  the  vendor  having  established  his  title  before         Mall, 

the  Master,  after  contest,  upon  a  different  ground  from  that  in  the  vt^qv  rn 
abstract  delivered.  r  ii9  t 

Decree  for  specific  performance  without  costs  to  the  plaintiff,  the        ^        ^ 
vendor :  the  title,  though  established  before  the  Master,  not  being  clear 
upon  the  abstract. 

The  abstract,  delivered  to  a  purchaser,  stated  a  limitation 
after  estates  for  life,  to  the  first  and  other  sons  of  Mrs.  Macauley 
by  Mr.  Macauley  in  tail ;  with  remainders  to  the  heirs  of  her 
body  by  him,  and  to  the  survivor  of  Mr.  and  Mrs.  Macauley  in 
fee ;  with  a  joint  power  of  revocation  and  appointment. 

The  purchaser  objected,  that  the  power  was  not  duly  executed;  [  ♦143  ] 
and  the  vendor,  having  contested  that  point  in  *the  Master's 
office,  abandoned  it ;  then  for  the  first  time  stating,  that  there 
was  no  issue  of  the  marriage ;  and  the  husband  survived.  Fail- 
ing in  proof  of  the  allegation,  that  there  had  not  been  any  issue, 
another  ground  was  taken ;  that  there  had  been  issue,  who  were 
dead ;  and  upon  proof  of  that  the  Master's  report  in  favour  of 
the  title  was  obtained. 

On  the  motion  to  make  the  order  for  confirming  the  Master's 
report  absolute  a  question  arose  as  to  the  costs ;  which  led  to  a 
motion  by  the  purchaser  for  a  reference  for  the  taxation  and 
payment  to  him  of  the  costs  of  the  reference  upon  the  title  and 
the  several  applications  to  the  Court. 

Mr.  Leach f  in  support  of  the  motion. 

Mr.  Roupell^  for  the  vendor,  resisted  it,  on  the  ground,  that 
there  was  no  instance,  where,  the  Master's  report  being  in  favour  of 
the  title,  the  purchaser  had  obtained  the  costs  of  the  reference. 

Afr.  Hart  {amicus  curia)  referred  to  Qoodliffe  v.  iiu«/,t  and 
another  recent  instance. 

The  Lord  Chancellor  made  the  order. 

t  No  reference  given. 
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Eldok,  L.C.  Joint  purchase,  to  hold  to  the  purchasers,  their  heirs,  successors,  and 

[  151  ]  assigns  for  ever,  in  trust  for  erecting  a  Protestant  Dissenting  Chapel : 

the  regulation  of  such  an  establishment,  with  no  fixed  roTonue,  but 
s'ipported  only  by  voluntary  contribution,  is  the  proper  subject  of  a 
bill,  not  an  information :  the  appointment  of  a  minister  in  the  oongre- 
gation  generally,  not  in  the  heir  of  the  surriying  trustee :  the  number 
of  trustees  ought  to  be  kept  up :  but  the  mode  of  appointing  them  and 
the  minister,  whether  by  the  majority  simply  or  in  any  more  limited 
way,  being  uncertain,  an  inquiry  was  directed,  who  according  to  the 
nature  of  the  establishment  are  entitled  to  propose  trustees,  and  elect 
and  approve  a  minister. 

The  bill,  filed  by  some  of  the  pew  owners  of  a  chapel  for  Pro- 
testant Dissenters,  and  the  minister,  appointed  by  the  pew 
owners  and  congregation,  stated,  that  in  1749  several  persons, 
being  "Protestant  Dissenters,"  purchased  jointly  a  piece  of 
ground  for  the  purpose  of  erecting  a  chapel ;  which  was  after- 
wards erected  for  the  use  of  the  purchasers,  and  others ;  who 
[  •162  ]  contributed  to  the  building ;  and  erected  pews  at  their  *own 
expense ;  that  the  said  pew  owners  are  the  only  persons  bene- 
ficially interested  in  the  land  and  chapel ;  and  such  pew  owners 
and  the  rest  of  the  congregation  from  time  to  time  appointed  a 
minister ;  to  whom  a  salary  was  paid,  raised  partly  amongst 
themselves,  and  partly  by  the  interest  of  legacies;  the  pew 
owners  regulating  the  chapel,  directing  repairs,  &c. 

The  bill  alleged,  that  the  defendant,  the  heir  of  the  survivor 
of  the  persons,  to  whom  on  the  purchase  in  1749  the  land  was 
conveyed,  setting  up  a  claim  to  the  chapel  and  land  as  bis  own 
private  property,  appointed  an  improper  person  as  minister, 
placed  a  lock  on  the  door  of  the  chapel ;  threatening  to  bring  an 
action  for  removing  it ;  and  charging,  that  the  defendant  is  a 
mere  trustee,  prayed,  a  discovery  and  delivery  of  the  deeds; 
that  new  trustees  may  be  appointed ;  that  the  defendant  may  be 
decreed  to  execute  a  proper  conveyance  to  those  trustees,  and 
may  be  restrained  by  injunction  from  commencing  any  action  of 
trespass  or  ejectment,  or  other  action,  against  the  plaintifis,  or 
any  owners  or  proprietors  of  pews  in  the  chapel,  and  from  inter- 
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fering  in  the  management,  or  interrupting  divine  service.    The        Davis 
injunction  was  obtained  upon  aflSdavits.  Jenkins. 

The  answer  stated  the  joint  purchase  by  five  Protestant  Dis- 
senterSy  in  consideration  of  51. ,  their  own  money ;  setting  forth 
the  conveyance  to  those  five  persons,  their  heirs,  successors  and 
assigns,  for  ever,  to  hold  to  them,  their  heirs,  successors  and 
assigns,  for  ever,  upon  trust  for  building  and  erecting  thereon  a 
meeting  house  for  the  public  service  of  dissenting  Protestants, 
and  what  other  conveniences  may  be  thought  fit  and  proper  for 
the  advantage  thereof,  and  to  be  always  maintained  thereto,  and 
preserved  by  fence  or  wall  by  the  said  (naming  the  *purchasers),  [  •iss  1 
their  heirs^  successors,  and  assigns,  for  ever. 

The  answer  insisted,  that  the  chapel  was  built  for  the  use  of 
the  purchasers  of  the  land,  and  others,  who  contributed  to  the 
building  under  the  direction  of  those  five  persons;  and  pews 
were  erected  by  them  and  others  at  their  individual  expense ; 
denying,  that  the  pew  owners  are  the  only  persons  beneficially 
interested  in  the  land  and  chapel ;  or  that  they  and  the  rest  of 
the  congregation  did  from  time  to  time  appoint  a  minister ,:  on 
the  contrary  insisting,  that,  with  the  exception  of  the  plaintiff, 
no  minister  was  ever  appointed  without  the  consent  and  appro- 
bation of  the  purchasers,  or  the  survivors;  the  salary  of  the 
ministers  being  paid  by  the  rents  of  the  pews  and  a  contribution ; 
that  the  owners  of  the  pews,  subject  to  the  control  of  the  original 
purchasers,  &c.  managed  and  regulated  the  chapel,  &c. ;  that 
some  of  the  congregation  appointed  the  plaintiff  to  be  the 
minister;  others  with  the  defendant  dissenting  from  that 
appointment;  submitting,  that  the  right  of  appointment  was 
vested  in  the  defendant ;  that  the  plaintiff,  claiming  to  be  the 
minister,  was  an  unfit  person  for  that  office ;  having  preached 
improper  doctrines,  and  inculcated  doctrines  directly  adverse  to 
each  other ;  and  the  defendant  at  the  request  of  a  part  of  the 
congregation  appointed  a  minister ;  who  was  objected  to  by 
seventeen  of  the  congregation,  and  approved  by  fifty-four. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  Blake,  in  support  of  the 
motion  to  dissolve  the  injunction,  contended,  that  the  suit  ought 
to  have  been  instituted  by  information. 
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Davis  Sir  Samuel  Romilly,  for  the  plaintiffs, 

r. 


Jbnkikb. 

[164] 


The  Lord  Chancellor: 

*  *  It  is  very  diflScult  to  know,  what  to  do  with  these  dis- 
senting societies.  The  Court  will  certainly  enforce  their  rights  ; 
but  must  first  inquire,  what  they  are.  This  conveyance,  thus 
inaccurately  made  to  these  persons  and  their  successors,  cannot 
be  understood  as  meaning  to  vest  the  interest  in  five  trustees,  so 
that  the  whole  management  might  by  devolution  of  descent  fall 
to  one  person,  perhaps  not  of  the  same  persuasion,  but  a  Boman 
Catholic  or  Jew.  The  object  must  have  been  to  secure  a  succes- 
sion of  trustees ;  and  either  that  their  number  should  insure  a 
minister,  capable  of  performing  the  functions  of  his  station, 
according  to  the  doctrine  of  the  founders,  or  that  the  legal  act 
of  the  trustees,  appointing  the  minister,  should  be  regulated  by 
*155  ]  the  votes  of  the  congregation,  *taken  in  some  way ;  and  the  law, 
I  apprehend,  would  say,  the  majority  was  the  congregation ;  as 
Lord  Hardwickb  held,  that  all  the  parishioners  were  entitled  to 
vote  ;  and  it  is  obvious,  what  sort  of  election  that  is. 

This  defendant  cannot  maintain,  that  he  alone  shall  determine 
who  is  to  be  the  minister.  In  general  cases  the  question,  who  is 
duly  elected,  is  tried  by  mandamus :  but  some  ground  must  be 
laid  for  that ;  and,  if  such  a  ground  does  not  exist  in  the  case, 
this  Court  has,  I  believe,  entertained  a  suit  to  determine  that 
right.  The  question  here  depends  upon  the  form  of  the  plead- 
ings ;  which  I  will  look  at. 

The  Lord  Chancellor  : 

'^^iJ.^'  '^^^^  motion  involves  great  specialty.    It  seems  right  to  take 

the  account  of  this  establishment  from  the  answer ;  which  does 
not  materially  differ  from  the  account  in  the  bill  and  affidavits, 
upon  which  the  injunction  was  granted,  stating,  that  about  the 
time  in  the  bill  mentioned  five  Protestant  Dissenters,  professing 
what  doctrines  the  record  is  silent,  purchased  jointly  for  6L  a 
piece  of  ground  for  the  purpose  of  erecting  a  chapel  for  the 
celebration  of  divine  worship  according  to  the  doctrine  they 
professed  and  believed  in,  for  the  convenience  of  themselves  and 
those  of  the  same  religious  persuasion.     The  ground  was  con- 
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veyed  to  them,  their  heirs,  Baccessors  and  assigns,  for  ever,  to       Davis 
hold  to  them,  their  heirs,  successors  and  assigns,  for  ever,  upon     jknkins. 
trust  for  building  and  erecting  a  meeting  house  for  the  public 
service  of  dissenting  Protestants,  and  what  other  conveniences 
might  be  thought  fit  for  the  advantage  thereof,  and  to  be  *always       C  *^^^  3 
maintained  thereto.    Upon  the  face  of  the  deed  the  establish- 
ment consists  of  no  more  than  this.     There  is  no  provision,  by 
which  those  successors  are  to  be  constituted,  who  are  mentioned 
both  in  the  granting  part  and  the  habendum :  nor  is  there  any 
provision  as  to  the  mode,  in  which  any  person  is  to  be  placed  in 
the  pulpit  for  the  purpose  of  giving  them  reUgious  instruction ; 
and,  the  answer  not  stating  what  Protestant  Dissenters  these 
are,  it  is  impossible  to  form  a  judgment,  except  from  practice, 
in  what  manner,  and  upon  what  principle,  the  election  of  a 
minister  is  to  be  made. 

The  answer,  stating,  that  a  chapel  for  the  use  of  the  purchasers 
of  the  land  and  divers  other  persons,  who  contributed  to  the 
building  under  the  direction  of  the  five  persons,  here  acknow- 
ledged to  be  the  sole  managers,  and  that  pews  were  erected  by 
them  and  others  at  their  individual  expense  proceeds  to  deny, 
that  the  pew  owners  are  the  only  persons  beneficially  interested 
in  the  land  and  chapel ;  or  that  they  and  the  rest  of  the  congre- 
gation did  from  time  to  time  appoint  a  minister ;  asserting,  on 
the  contrary,  not  in  the  terms,  applied  to  the  regulation  of  the 
chapel,  that  no  minister  was  ever  appointed  without  the  consent 
and  approbation  of  the  five  persons,  and  the  survivors  of  them, 
or  the  heir  of  the  survivor,  except  as  to  the  plaintiff  Evans ;  who 
says  he  is  legally  appointed  without  that  consent  and  approbation. 

It  is  impossible  to  represent  this  as  an  assertion,  that  the 
trustees  had  the  sole  election  and  nomination  of  the  minister ; 
amounting  to  no  more  than  this,  that  the  appointment,  by  whom 
to  be  made  is  not  expressed,  cannot  be  valid  without  the  consent 
and  approbation  of  the  trustees,  or  the  survivor  or  his  heirs. 
My  general  notion  is,  that  in  these  meeting  houses  a  principle  of 
dection  *usually  prevails  much  more  wide  and  enlarged  than  [  ♦157  ] 
those  persons,  who  happen  to  have  the  legal  estate  in  the  land. 

The  allegation,  that  an  annual  salary  is  paid  to  the  minister 
by  the  rent  of  the  pews  and  voluntary  contribution,  is  material 
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DAvia  with  reference  to  the  objection,  that  this,  which  is  a  proceeding 
Jenkiks.  by  bill,  ought  to  be  by  information.  It  is  very  difficult  to 
determine,  what  species  of  institution  necessarily  requires  an  in- 
formation, and  what  may  be  the  subject  of  a  decree  without  the 
interference  of  the  Attorney  ^General,  representing  the  Crown,  and 
therefore  public  charities:  but  this  passage  is  material  with 
reference  to  the  case  of  The  Attorney-General  v.  Parker;  t  where 
upon  the  election  of  a  minister  of  the  parish  of  St.  James, 
Clerkenwell,  Lord  Hardwicke's  opinion  was,  that  the  informa- 
tion, praying  nothing  as  to  the  pension,  but  only  as  to  the  elec- 
tion of  the  minister,  was  improper ;  and  it  ought  to  have  been 
by  bill ;  but,  if  there  had  been  a  prayer  as  to  the  pension,  the 
interference  of  the  Attoimey-General  would  have  been  necessary. 
This  charity  has  no  fixed  revenue,  nothing,  but  what  depends 
on  voluntary  contribution  ;  and,  that  being  the  fact,  it  is  difficult 
to  say,  it  cannot  be  regulated  by  bill  merely. 

The  admission,  that  the  owners  and  proprietors  of  the  pews 
have,  but  jointly  with  and  subject  to  the  control  of  the  five 
persons,  and  the  survivors  and  the  heir  of  the  survivor,  managed 
all  matters,  directed  repairs,  &c.  and  paid  the  expense  by 
voluntary  contribution,  is  material,  as  shewing,  that  there  was 
not  an  exclusive  management  in  those  persons. 

[  138  J  All  the  five  trustees  being  dead,  the  defendant  states,  that  he 

always  claimed  an  interest  in  the  chapel  under  the  purchase 
deed ;  but  cannot  say,  he  did  so  as  trustee.  He  says,  however, 
he  had  an  interest  under  the  purchase  deed :  but  what  interest 
he  cannot  say :  that  he  joined  in  the  appointment  of  minister 
according  to  the  mode  and  course  of  election  ;  not  stating,  what 
that  is.  A  part  of  the  congregation  objected  to  the  appointment 
of  the  plaintiff;  the  legality  of  which  he  denies,  being  contrary 
to  the  proper  and  legal  course :  the  appointment  being,  as  he 
believes,  in  the  person  or  persons,  who  are  from  time  to  time  the 
co-heirs  or  heir  of  the  surviving  trustee,  and  vested  in  him  as 
the  heir  of  Lewis  Jenkins. 

Here  is  an  allusion  to  the  want  of  consent  on  the  part  of  the 
congregation:  but  upon  the  whole  it  is  altogether  uncertain, 
what  is  the  mode  of  election. 

t  1  VeB.  Sen.  43;  3  Atk.  576. 
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The  answer  then  states,  that  the  plaintiff  has  preached  improper  Davis 
doctrines;  and  doctrines  adverse  to  each  other.  With  respect  jbnkiks. 
to  the  latter  the  conclusion  is  easy :  but  it  is  impossible  for  me 
to  know,  what  are  improper  doctrines  in  the  view  of  this  congre- 
gation. The  Court  will,  I  apprehend,  support  these  establish- 
ments according  to  their  institution,  if  the  doctrine  preached  is 
tolerated  by  law. 

The  result  of  this  answer  is  simply,  that  it  is  clear,  the 
persons,  in  whom  the  legal  estate  was  vested,  were  meant  to  be 
trustees ;  that  there  was  to  be  a  succession  of  trustees  :  it  was 
also  probably  intended,  that  they  were  to  be  a  body,  who  were  to 
exercise  a  judgment,  giving  their  approbation  to  the  nomination 
of  a  minister ;  and  it  could  not  be  the  intention  of  the  original 
founders,  that  *the  casual  heir  of  whoever  happened  to  be  the  [  'i^®  3 
survivor  of  them  should  regulate  the  whole  discretion,  that  was 
to  place  in  the  pulpit  the  person,  who  should  teach  this  congre- 
gation their  religious  duties.  Here  is  therefore  upon  the  instru- 
ment itself  enough  to  induce  the  Court  to  say,  as  matter  of  trust, 
it  would  keep  up  the  number  of  trustees. 

Upon  another  part  of  the  case  great  difficulty  occurs.     The  in- 
strument does  not  specify  the  persons,  who  are  to  propose  the 
trustees,  or  to  elect  a  minister.    This  answer  does  not  disclose 
enough  to  enable  the  Court  to  determine  that ;  or  to  say,  who  is 
a  proper  object  of  approbation  with  reference  to  the  doctrine,  as 
preaching  such  doctrine  as  is  agreeable  to  the  original  trust ;  or 
whether  this  is  a  charity  of  that  species,  where  the  minister  is 
elected  by  the  majority,  or,  according  to  the  nature  of  the  in- 
stitution,  by  any  particular  persons,  in  whom  the  majority 
understands  itself  for  that  purpose  to  repose  their  confidence ; 
rendering  their  nomination  effectual.     It  is  not  clear  therefore, 
whether  any  minister  has  been  duly  elected :  but  it  is  clear,  that 
the  heir  of  the  survivor  has  no  right  himself  to  nominate ;  and 
under  the  circumstances,  considering  that  no  demurrer  has  been 
pat  in  for  want  of  an  information,  and  the  difficulty  of  establish- 
ing, that  a  bill  is  not  sufficient,  if  they  cannot  agree  as  to  the 
right  of  electing  a  minister  and  trustees,  the  injunction  must  be 
continued ;  and  the  Master  must  be  directed  to  inquire,  who 
according  to  the  nature  of  the  establishment  are  entitled  to 
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V. 

Jekki>*b. 


[  •160  ] 


propose  trustees,  and  who  to  elect  a  minister,  and  to  approre 
him,  when  elected. 

This  will  not  compose  the  difference  between  these  parties : 
but  if  unfortunately  these  establishments  are  formed  upon 
principles  leading  to  differences,  which  the  *  Court  has  not  the 
means  of  composing,  that  is  an  inconvenience,  which  must  be 
submitted  to  ;  and  it  must  be  left  to  the  good  sense  of  those,  who 
ought  upon  religious  motives  to  be  actuated  by  feelings  of 
moderation  and  forbearance  to  provide  in  the  mean  time  for 
their  own  religious  instruction  ;  which  this  Court  has  no  means 
of  providing  for  them. 


1814. 
Nov,  28. 

Eldon,  UC. 
[168] 


[169] 


CURTIS  V.  THE  MARQUIS  OF  BUCKINGHAM. 

(3  Yesey  &  Beames,  168—169.) 

Injunction,  restraining  the  sale  of  an  estate  until  answer  to  a  bOl, 
alleging  a  parol  agreement  to  exchange,  partly  performed  by  the  plain- 
tiff, having  purchased  an  estate  for  the  purpose. 

The  bill,  alleging  a  parol  agreement  to  exchange  estates,  partly 
performed  by  the  plaintiff,  having  purchased  the  estate,  to  be 
given  in  exchange  for  that  of  the  defendant,  and  charging,  that 
the  defendant's  estate  was  actually  advertised  to  be  sold  by 
auction,  prayed  a  specific  performance  of  the  parol  agreement, 
and  an  injunction  to  restrain  the  sale. 

Sir  Samuel  RomiUy,  and  Mr.  WiUont  in  support  of  the 
motion  for  an  injunction,  mentioned  £cWi^ v.  Baldwin.^ 

Mr.  Leachy  for  the  defendant,  said,  the  parties  had  gone  no 
farther  than  treaty,  not  reaching  a  concluded  agreement ;  and 
this,  being  an  ex  parte  application,  on  certificate  of  bill  filed  and 
affidavit,  could  not  be  supported  :  the  plaintiff  might  appear  at 
the  sale,  and  give  notice  of  his  claim. 

The  Lord  Chancellor,  having  read  the  affidavit, 

Granted  the  injunction. 
t  10  B.  E.  178  (16  Voe.  267). 
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HILL   V.   HILL.  1814. 

(3  Vesey  &  Beames,  183-187.)  ^!^»  ^• 

A  legacy  to  an  infant  carries  interest  from  the  death  of  the  testator  HolU  Qmrt. 
when  such  interest  is  expressly  made  applicable  to  the  infant's  Grant,  M.R. 
maintenance.  [  183  ] 

Jebemiah  Hill  by  his  will,  dated  the  2nd  of  August,  1809, 
after  giving  diflferent  legacies,  proceeded  as  follows : 

"  I  give  and  bequeath  unto  Mary  Ann  Hill,  Matilda  Lydia       C  ^^4  ] 
Hill,  Edward  Jeremiah  Hill,  and  Penelope,  the  four  legitimate 
children  of  my  late  son  Thomas  Hill,  deceased,  by  Ann  Hill,  late 
his  wife,  now  his  widow,  8,000Z.  each,  and  to  Thomas  Hill,  the 
eldest  illegitimate  child  of  my  said  deceased  son,  10,000Z.,  and  to 
Charles  Hill,  the  other  illegitimate  child  of  my  said  deceased  son, 
6,000/.,  the  same  legacies  or  sums  to  be  considered  as  vested 
interests  in  all  of  the  said  six  children  respectively  on  their 
attaining  respectively  the  age  of  twenty-one  years  or  dying  under 
that  age,  and  leaving  issue  of  their  respective  bodies  lawfully  be- 
gotten ;  and  it  is  my  will,  that  in  the  mean  time  and  until  they 
shall   attain    respectively    as    aforesaid,  their  said  respective 
legacies  shall  be  paid  into  the  hands  of  William  Tanner,  of 
Bristol,  gentleman,  and  William  Perry,  of  the  same  city,  wine-     ' 
merchant,  their  executors  or  administrators,  as  trustees  for  the 
said  children,  and  shall  be  by  them  laid  out  in  the  Government 
Stocks  or  Funds,  or  in  such  other  public  or  private  real  or 
personal  securities,  as  they  shall  think  proper,  and  the  interest, 
dividends,  and  profits,  of  such  respective  legacies  shall  be  by  them 
applied  in  the  maintenance  and  education  of  the  said  respective 
children  of  my  said  deceased  son,  or  in  their  placing  out  and 
advancement  in  the  world,  or  otherwise  be  accumulated  for  their 
benefit  at  the  discretion  of  my  said  trustees ;  and  in  case  any  or 
either  of  the  said  six  children  of  my  said  deceased  son  shall 
happen  to  die  under  the  age  of  twenty-one  years  and  without 
leaving  issue  of  their  respective  bodies,  lawfully  begotten,  then  it 
is  my  will,  that  the  legacy  or  legacies  of  such  child  or  children 
so  dying,  with  the  unapplied  interest  thereof,  if  any,  shall  from 
time  to  time,  and  as  often  as  it  shall  happen,  go  to  and  be 
divided  amongst  the  survivors  or  survivor  or  others  or  other  of 
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Hill  the  said  six  children,  to  be  vested  *in  them  respectively  upon 
Hill.  their  attaining  their  said  respective  ages  of  twenty-one  years  or 
I  *185  ]  dying  under  that  age  and  leaving  lawful  issue  as  aforesaid ;  but 
in  case  all  of  them  shall  die  under  that  age  without  leaving 
lawful  issue  as  aforesaid/'  then  he  gave  and  bequeathed  over  the 
said  several  legacies  or  bequests  so  gi^^en  to  them  as  aforesaid, 
together  with  the  unapplied  interest  thereof,  if  any;  and  he 
declared  his  will,  that  the  said  trustees,  their  executors  and 
administrators,  shall  and  may  from  time  to  time,  during  the 
minorities  of  the  said  four  children  of  his  son  Thomas  Hill, 
deceased,  pay  or  advance  to  their  mother  Ann  Hill  the  interest, 
dividends,  and  produce,  of  their  respective  legacies  or  bequests 
hereinbefore  given  to  them  as  aforesaid,  or  so  much  thereof  as 
they  shall  think  proper  to  be  by  her  the  said  Ann  Hill  laid  out 
in  the  maintenance  and  education  of  her  said  four  children 
respectively  at  her  discretion ;  and  her  receipt,  &c.  shall  be 
sufficient  discharge,  &c. 

The  bill,  filed  on  behalf  of  the  six  infant  children  of  Thomas 
Hill,  alleging,  that  upon  the  death  of  their  late  father,  who  died 
insolvent,  the  testator,  their  grandfather,  took  upon  himself  their 
care  and  maintenance,  prayed  payment  of  their  legacies,  with 
interest  from  the  death  of  the  testator. 

The  answer  of  the  executors  submitted,  that  Tanner  and 
Perry,  on  behalf  of  the  plaintiffs,  were  only  entitled  to  payment 
of  their  legacies  at  the  end  of  twelve  calendar  months  from  the 
death  of  the  testator,  and  to  interest  to  be  computed  from  the 
expiration  of  that  time. 

Sir  Samuel  RomiUy,  and  Mr,  Bell,  for  the  plaintiffs : 

I  186  ]  These   legacies    are    given    to  the  orphan  children  of  the 

testator's  son,  who  died  insolvent,  two  of  them  described  as 
illegitimate,  and  therefore  to  be  presumed  without  a  provision, 
for  their  immediate  support.  The  exception,  in  favour  of  a 
child,  to  the  general  rule,  that  a  legacy  carries  interest  only 
from  the  end  of  a  year  after  the  testator's  death,  upon  the  moral 
obligation  of  a  parent  to  support  his  child,  has  not  been  extended 
to  grandchildren,  or  illegitimate  children ;  but,  where  the  testa- 
tor  has  placed  himself  in  loco  parentis,  of  which  this  will  affords 
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the  strongest  evidence,  the  inference  is,  that  he  intended  interest  Hill 
to  commence  immediately ;  though  the  legatee  may  be  his  ille-  hill. 
gitimate  child  or  grandchild :  Beckford  v.  Tobin ;  t  the  reasoning 
of  which  case  applies  strongly :  Lord  Hardwickb  considering, 
that  withoat  this  construction  the  child,  if  he  died  within  the 
year,  would  have  no  maintenance,  and  whoever  had  maintained 
him  would  have  lost  his  money.  In  Acherley  v.  Wheeler  I  also 
the  Court  collected  the  intention  to  give  interest  from  the  circum- 
stances, where  it  was  not  expressed. 

Mr.  Hartf  and    Mr.   WethereU,  for    the  defendants,   the 
executors : 

This  cannot  be  distinguished  from  the  common  case  of  a 
legacy  payable  indefinitely;  no  time  being  fixed  for  that 
purpose.  In  Beckford  v.  Tobin,  the  trust,  to  be  executed, 
commencing  at  the  moment  of  the  testator's  death,  required 
fmids  immediately  productive.  These  legacies  are  given  to  the 
children ;  and  trustees  are  interposed  merely  to^eceive  the  lega- 
cies for  them,  as  infants,  who  could  not  personally  receive 
them.  The  discretion,  with  which  the  trustees  are  invested, 
as  to  ^maintenance,  indicates,  that  the  testator  thought  the  [  *^^'t  I 
legatees  had  other  sources  of  support.  The  trustees  have  no 
trost  to  execute  until  payment  of  the  legacies ;  which  can  be 
claimed  only  at  the  end  of  the  year. 

Sir  Samuel  Romilly,  in  reply.     *     *     * 

The  Master  of  the  Bolls  said,  there  was  no  solid  distinction       ^'<^^.  7. 
between  this  case  and  Beckford  v.  Tobin;   and  therefore  the 
interest  must  be  calculated  from  the  testator's  death. 

t  1  Vea.  Sen.  308.  J  1  P.  Wms.  783. 
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^181*.  WESTERN  V.   EUS8ELL. 

3(ir.^lO,  14,  ^g  ^^^  ^  Beamee,  187—193.) 

Contract  for  land  within  the  Statute  of  Frauds  (s.  4)  by  a  letter, 
"  '     mV  ttgned  by  the  vendor,  combined  with  hia  proposal  by  a  note  in  the  third 

*        '  person,  specifying  the  price. 

[  187  ]  Inadequacy  of  consideration  no  ground  for  resisting  the  execution  of 

a  contract  to  sell ;  the  vendor  not  being  under  any  incapacity,  deficiency 
of  judgment,  or  led  by  accident  or  design  into  a  misapprehension  of  the 
value. 

Defect  of  title  to  a  considerable  part  of  the  estate,  though  a  good 
objection  by  the  purchaser  to  a  specific  peiiormance,  not  by  the  vendor. 


The  object  of  this  sait  ViSlb  to  obtain  the  specific  performance 
of  a  contract  to  purchase  an  estate,  and  a  conveyance  from  the 
[•188]  heir  of  William  Russell,  the  *vendor.  The  bill  stated,  that 
Russell  in  the  course  of  a  treaty  with  the  plaintiff,  Harvey  in- 
formed him,  that  the  plaintiff  Western  must  have  the  first  offer ; 
and  accordingly  sent  Western  by  Harvey  a  note  in  the  following 
words : 

"  Mr.  Russell  presents  his  compliments  to  Mr.  Western  ;  begs 
leave  to  inform  him,  Mr.  Harvey  of  Freering  has  applied  to  him 
for  the  purchase  of  the  Watering  Farm  at  Kelvedon,  for  which 
Mr.  Russell  is  to  receive  4,700/.;  but,  if  Mr.  Western  chooses  to 
have  the  farm  at  the  price  mentioned,  Mr.  Harvey  will  decline 
the  purchase  in  his  favour.    July  5,  1809." 

The  bill  farther  stated,  that  Western,  having  by  a  letter  to 
Russell  accepted  the  terms,  received  from  him  the  following 
letter  : 

^' July  11,  Dear  Sir, — I  have  just  received  yours;  and  am 
glad  you  have  determined  to  purchase  the  Watering  Farm,  as  I 
think  it  will  be  an  accommodation  to  you.  I  fear  you  wiU  find 
but  little  timber  upon  the  estate ;  whatever  there  may  be  is  at 
your  service  included  in  the  purchase  money.  I  have  written  to 
Mr.  Boulton;  who  will  confer  with  Mr.  Arnold  respecting  the 
title ;  and  I  will  write  to  Mr.  Harvey  to  inform  him  you  have 
agreed  to  purchase  the  estate.    I  remain,  &c.  William  Russell.*' 

Russell  died  a  year  and  a  half  afterwards.    The  alleged  letter 
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of  the  plaintiJBf,  accepting  the  proposal,  not  being  proved,  the     Wbstebn 
defence  was  the  Statute  of  Frauds,  inadequacy  of  consideration,     eumell. 
and  the  defendant's  inability  to  make  a  title  to  a  considerable 
part  of  the  estate. 

Sir  Samuel  Romilly,  and  Mr.  Benyon,  for  the  plaintiffs,  con-       [  189  ] 
tended,  that  this  was  a  clear  case  for  a  specific  performance  upon 
the  letters,  forming  an  agreement  accepted. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  BuUer,  for  the  defendant. 

♦    *    * 

Sir  Samuel  RomiUy,  in  reply.     *     *     * 

The  Master  op  the  Rolls  : 

The  first  question  in  this  cause,  and  the  only  one,  on  which  Mv.  21. 
any  doubt  can  be  entertained,  is,  whether  the  letter  of  the 
11th  of  July  from  Russell  can  be  coupled  with  the  proposal  to 
him  of  the  5th ;  so  as  to  enable  the  Court  to  say,  it  was  upon 
the  terms  contained  in  such  proposal  that  Russell  agreed  to  sell 
the  estate.  I  think,  his  letter  plainly  implies,  that  he  had 
offered  to  sell  upon  some  terms,  in  which  he  understood  the 
plaintiff  to  have  acquiesced ;  for  it  is  evidently  not  an  assent  to 
any  terms  then  first  proposed  to  him.     It  begins,  thus : 

"  I  am  glad,  you  have  determined  to  purchase  the  Watering 
Farm ; "  and  concludes,  "  I  will  write  to  Mr.  Harvey  to  inform 
him  you  have  agreed  to  purchase  the  estate." 

Determination  and  agreement  upon  the  part  of  the  plaintiff  to 
purchase  do  seem  necessarily  to  presuppose  some  proposal  to  sell  ; 
lor  it  would  be  absurd  to  speak  of  an  original  proposal  from  the 
plaintiff  as  a  determination  and  agreement,  bringing  the  business 
to  such  a  close,  as  that  it  only  remained  to  the  solicitors  to  confer 
upon  the  title.  This  letter  therefore  clearly  implies  an  antece- 
dent proposal,  to  which  it  is  an  assent.  As  to  the  nature  of  the 
proposal  there  is  no  controversy.  It  is  in  Russell's  hand-writing; 
and,  coupling  that  with  the  letter,  *they  amount  to  an  agreement,  [  ^192  ] 
signed  by  the  party  to  be  charged  within  the  4th  section  of  the 
Statute  of  Frauds. 

After  the  cases  that  have  been  determined,  1 1  should  hardly 

t  See  Fawle  y.  Freeman,  7  B.  B.  219  (9  Yes.  361). 

K  2 
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Western  be  at  liberty,  notwithstanding  the  considerable  doubt,  thrown 
Russell,  upon  that  point  by  Lord  Rbdbsdalb,+  to  refuse  a  specific  per- 
formance upon  the  ground,  that  there  was  no  agreement  signed 
by  the  party,  seeking  a  performance  ;  even  if  that  were  the  case 
here;  which  it  is  not.  Independent  of  the  admission  in  the 
answer  there  is  an  acknowledgment,  signed  by  the  defendant, 
that  the  plaintiff's  letter  to  him  contained  an  agreement  for  the 
purchase.  Then  can  the  defendant  contend,  that  there  is  no 
evidence  of  the  existance  of  such  an  agreement  on  the  plaintiff's 
part? 

It  is  then  said,  that  there  is  a  considerable  portion  of  this 
estate,  to  which  no  title  can  be  made ;  and  therefore  there  can 
be  no  execution  of  the  contract.  That  defence,  simply  so  stated, 
is  quite  new  in  the  mouth  of  the  vendor.  It  is  not  necessary 
here  to  determine,  whether  under  any  circumstances  of  deteriora- 
tion to  the  remaining  property  the  vendor  can  be  exempted  from 
the  obligation  of  conveying  that  part,  to  which  a  title  can  be 
made :  but  the  proposition  is  quite  untenable  that,  if  there  is  a 
considerable  part,  to  which  no  title  can  be  made,  the  vendor  is 
therefore  exempted  from  the  necessity  of  conveying  any  part. 

It  is  then  alleged,  that  the  estate  was  sold  greatly  below  its 
fair  value;  and  upon  that  ground  there  can  be  no  specific 
I  *193 1  performance.  Here  again  it  is  unnecessary  to  *determine,  as  a 
general  question,  whether  inadequacy  of  price  might,  or  might 
not,  be  a  ground  for  refusing  performance :  the  case  before  the 
Court  being  that  of  the  proprietor  of  an  estate,  not  alleged  to 
have  heen  under  any  incapacity,  or  deficiency  of  judgment,  or  to 
have  been  led  by  accident  or  design  into  a  misapprehension  of  the 
value.  On  one  side  we  see  a  vendor  setting  his  own  price  ; 
obtaining  it ;  living  a  year  and  a  half  after  the  completion  of  the 
bargain  ;  and  never  expressing  any  dissatisfaction,  but  accusing 
the  purchaser  of  delay :  on  the  other  here  is  the  testimony  of 
one  farmer ;  who  in  April,  1814,  looks  over  the  estate ;  and  says, 
that  in  his  judgment  that  estate  must  in  1809  have  been  worth 
nearly  double  the  price.  The  Court  would  treat  men's  contracts 
with  great  levity,  if  on  such  a  state  of  circumstances  it  should 
refuse  to  carry  them  into  execution. 

t  In  Clinan  v.  Cooke,  9  E.  E.  3  (31  Sch.  &  Lef.  22). 
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As  to  the  lapse  of  time,  it  is  clear,  the  parties  continued  to     Westbbx 
treat  long  after  the  expiration  of  the  period  first  fixed  upon,  and     russibll. 
very  near  up  to  Russell's  death.      That  therefore  affords  no 
ground  for  refusing  the  decree,  which  the  plaintiff  prays. 


BIECH  V.  WADE.  ish. 

(3  Vesey  &  Beames,  198—200.)  ^^^'  7, 19. 

A  testator  expressed   his  will  and  desire,  that   one-third    of  the    RoUm  Court. 
principal  of  his  estate  and  effects  should  be  left  entirely  to  the  disposal    Grant,  M.R. 
of  his  wife  among  such  of  her  relations  as  she  might  think  proper        r  igg  i 
after  the  death  of  his  sisters.    This  is  a  trust  for  the  wife's  next  of 
kin  at  the  time  of  her  death,  she  having  made  no  disposition. 

John  Willdon  by  his  will  gave  all  his  property  real  and 
personal  to  trustees,  in  trust  to  pay  certain  pecuniary  legacies, 
his  debts,  &c.  and  then  to  make  the  most  of  the  residue  ;  direct- 
ing the  trustees  to  pay  the  interest  to  his  wife  for  her  Ufe,  and 
after  her  death  to  pay  one-third  of  the  interest  of  the  residue  to  his 
brother  Thomas  for  life,  one  other  third  of  such  interest  to  his 
sister  Charlotte  Birch,  and  the  remaining  third  to  his  sister 
Elizabeth  Morris ;  that  at  the  death  of  his  sister  Charlotte  Birch 
one  third  of  the  principal  should  be  paid  amongst  such  of  her 
children  as  she  should  think  proper :  that  after  the  death  of  his 
brother  Thomas  *one-third  of  the  principal  should  be  paid  to  his  [  •i?9  ] 
brother's  son ;  and  concluding  thus :  < 

"  It  ia  my  will  and  desire,  that  the  other  third  part  of  the 
principal  of  my  estate  and  effects  be  left  entirely  to  the  disposal 
of  my  dear  and  loving  wife  among  such  of  her  relations  as  she 
may  think  proper  af1|er  the  death  of  my  aforesaid  sisters." 

The  wife  died  without  making  any  disposition. 

Mr.  Leach,  Mr.  Grimwood,  and  Mr.  Bell,  for  the   plain- 
tiffs.    ♦    *    * 

Mr.  Hart  and  Mr.  RoupeU,  for  the  defendants.      *     *     ♦ 

The  Master  of  the  Bolls  : 
After  the  best  consideration  I  can  give  this  case  it  does  not        !!l_  * 
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BiBCH        appear  to  me  to  diflFer  materially  from  the  cases  of  Harding  v. 

Wads.  Glynn ^\  and  Brown  v.  Higgs.  I  What  the  testator  wills  and  desires 
by  this  clause,  is,  that  one-third  of  the  principal  of  his  estate  and 

t  •200  *  effects  shall  be  left  entirely  *to  the  disposal  of  his  wife  among 
such  of  her  relations  as  she  may  think  proper  after  the  death  of 
his  sisters.  It  is  to  be  left,  not  to  her  disposal,  generally,  but  t-o 
her  disposal  among  a  particular  class  of  persons ;  leaving  it  to 
her  to  select  from  that  class  such  individuals  as  she  shall  think 
proper.  We  cannot  stop  in  the  middle  of  the  clause  ;  and  say, 
all,  that  he  willed  and  desired  was,  that  she  should  have  the 
disposal  of  one- third ;  but  that  it  was  no  part  of  his  will  and 
desire,  that  her  relations  should  have  the  benefit  of  that 
disposition.  I  think,  the  intention  was,  that  her  relations,  at 
least  such  of  them  as  she  should  designate,  should  have  the 
benefit  of  that  third.  He  had  already  made  a  disposition  in 
favour  of  his  own  relations ;  and  given  them  every  thing  he 
intended  to  give  them.  According  to  the  frame  of  his  will,  giving 
life  interests  to  different  persons  after  his  wife's  death,  he  could 
not  give  any  part  of  the  capital  to  her  directly :  but  it  was  not 
unnatural  to  substitute  her  relations  in  her  place  with  regard  to 
that  portion  of  his  property,  which  he  did  not  choose  to  give  to 
his  own  ;  and,  I  think,  that  is  what  he  meant ;  leaving  it  to  her 
to  designate  the  persons  and  the  shares.  Then  it  is  the  same  as 
Harding  v.  Glynn ;  and  her  relations,  living  at  her  death,  will 
be  entitled  ;  though  there  was  no  selection  made  by  her. 

A  declaration  was  made  accordingly  in  favour  of 
such  persons  as  were  the  next  of  kin  of  the 
testator's  widow  at  the  time  of  her  death. 

t  4  R.  B.  334,  338;  1  Atk.  469.  495;  8  Ves.  561). 

t  4  B.  B.  323  (4  Ves.  708 ;  5  Ves. 
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EARL  CHOLMONDELEY  v.   LOED   CLINTON.f  isis. 

(19  Veeey,  261-276.)  '^''li\%]^' 

An  attorney  or  solicitor  cannot  give  up  liia  client,  and  act  for  the 
opposite  party,  in  any  suits  between  them.  Eldon,  L.a 

An  attorney  may  be  prevented  from  communicating  his  client's  secrets        f  261  1 
even  by  striking  him  off  the  roll :  nor  is  he  permitted  to  give  evidence 
of  them. 

As  to  preventing  the  clerk  of  an  attorney  or  solicitor  from  giving 
evidence  of  facts  come  to  hia  knowledge  in  that  service,  Quo&re,  Dis- 
tinction, where  he  afterwards  becomes  partner. 

Solicitors  in  partnership  cannot  dissolve  their  partnership,  as  against 
their  client,  without  his  consent,  so  as  to  enable  the  retiring  partner,  as 
discharged,  to  act  against  him. 

Practice  of  solicitors,  partners,  dividing  their  business,  considering 
one  only  as  agent  to  the  other,  disallowed :  the  client  being  entitled  to 
their  imited  exertions. 

In  the  case  of  counsel  the  practice,  not  to  accept  a  retainer  against  a 
former  client  from  the  adversary  without  giving  the  client  notice  and  an 
option,  is  relaxed :  but  such  retainer  ought  not  to  be  accepted,  if  the 
counsel  knows  what  may  be  prejudicial  to  the  former  client,  though 
such  client  refuses  to  retain  him. 

A  MOTION  was  made  by  the  defendant  for  an  injunction, 
restraining  the  plaintiff,  Earl  Cholmondeley,  from  employing 
William  Montrioa  as  bis  solicitor  in  this  suit,  or  as  his  attorney 
or  solicitor  in  any  other  suit  in  equity  or  action  at  law,  com- 
menced or  to  be  commenced  by  Earl  Cholmondeley  against 
Lord  Clinton,  in  respect  of  any  estates  or  property,  the  title 
whereof  came  to  the  knowledge  of  Montriou  as  the  clerk  to 
William  Seymour,  one  of  the  defendants,  while  he  was  the 
attorney  and  solicitor  of  the  defendant  Lord  Clinton,  or  which 
came  to  the  knowledge  of  Montriou,  as  solicitor  for  Lord  Clinton 
in  partnership  with  Seymour,  or  with  Seymour  and  Squibb; 
and  also  restraining  Montriou  from  acting  as  solicitor  or  attorney 
for  Earl  Cholmondeley  in  any  such  suits  or  actions,  and  from 
communicating  to  Earl  Cholmondeley,  his  counsel,  solicitors, 
attomies,  or  agents,  any  information  relating  to  the  matters 
in  dispute  in  such  suits  or  actions,  which  has  come  to  the  know- 

+  Also  reported  in  G.  Coop.  80.  pany  (1882)  20  Ch.  D.  733,  52  L.  J. 
See  Little  v.  Kingnoood  Collferies  Com"      Ch.  56,  47  L.  T.  323. 
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Eabl 
Cholmokds- 

LET 

«. 

Lord 
Clinton. 

[  •262  ] 


[  •263  ] 


ledge  of  Montriou  as  clerk  *to  Seymour,  or  as  solicitor  to  Lord 
Clinton,  as  before  mentioned. 

Lord  Clinton  by  his  aflSdavit  stated  his  information  and  belief, 
that  Montriou,  first  as  clerk  to,  and  afterwards  as  partner  with 
Seymour,  acquired  such  information  relative  to  the  deponent's 
title  to  the  estates  in  question  in  this  suit,  and  matters  con- 
nected therewith,  as  would  render  his  being  concerned  in  the 
management  of  this  suit,  as  solicitor  for  the  plaintiff  Earl  Chol- 
mondeley,  highly  prejudicial  and  injurious  to  this  deponent; 
and  that  he  was  assured  by  the  said  plaintiff,  by  letter,  dated 
the  21st  of  November,  1812,  that  it  was  not  in  his  power  to  tell 
the  deponent,  who  the  person  was,  that  gave  him  the  informa- 
tion he  had  received  relative  to  the  estates  in  question ;  and 
that  such  information  came  by  an  anonymous  hand. 

The  other  affidavits  in  support  of  the  motion,  by  Messrs. 
Seymour  and  Squibb,  the  solicitors  of  Lord  Clinton,  and  two  of 
their  clerks,  stated  the  original  employment  of  Mr.  Seymour 
in  1805,  as  Lord  Clinton's  attorney  and  solicitor ;  at  which  time 
Mr.  Montriou  was  a  clerk  in  the  deponent  Seymour's  office; 
and  so  continued  until  1809,  when  articles  of  partnership  were 
executed  between  them ;  under  which  they  continued  the  solicitors 
of  Lord  Clinton  until  March,  1813 ;  when  William  Squibb  was 
taken  into  the  partnership.  In  1812  the  bill  in  this  suit  was 
filed  to  recover  considerable  estates  of  Lord  Clinton,  in  the 
counties  of  Devon  and  Cornwall,  claimed  by  the  plaintiffs ;  and 
Montriou,  while  clerk  and  partner  with  the  deponent  Seymour, 
became  intimately  acquainted  with  the  affairs  and  property  of 
Lord  Clinton,  and  the  titles  to  the  estates,  the  subject  of  this 
suit ;  preparing  abstracts,  deeds,  &c.,  relating  to  *them ;  and 
the  deponent  Kejmour  ccnferrirg  with  him  upon  (he  title,  and 
the  defence.  The  answer  was  prepared  in  1812.  The  partner- 
ship was  dissolved  at  Michaelmas,  1818,  as  to  Montriou  ;  who  in 
December,  1814,  communicated  his  appointment  to  be  solicitor 
to  the  plaintiff  Earl  Cholmondeley  for  conducting  his  suits 
against  Lord  Clinton. 

All  the  deponents  stated,  that  Montriou,  as  such  clerk  and 
partner,  acquired  such  information  touching  the  titles,  estates 
and  affairs  of  Lord  Clinton,  and  his  defence,  &c.,  as  would  in 
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their  judgment  and  belief  render  his  being  concerned  in  the        Eabl 
management  of  this   suit  as  solicitor  for  the  plaintiff  highly         ^by 
prejudicial  and  injurious  to  Lord  Clinton ;  and  they  could  point        j^^^^ 
out  particulars,  did  they  not  believe,  that  they  should  thereby     Clinton. 
produce  great  part  of  the  mischief,  which  the  application  to  the 
Court  is  intended  to  avert. 

Mr.  Montriou's  affidavit  against  the  motion  stated,  that  Mr. 
Seymour  was  consulted  confidentially  by  and  on  behalf  of  Lord 
Clinton :  but  the  deponent  never  was  consulted  confidentially ; 
nor  in  any  manner  interfered  but  as  the  agent,  at  the  request 
and  under  the  direction,  of  Seymour ;  who,  as  is  usual,  where 
one  partner  in  particular  is  employed  for  a  defendant,  appeared 
to  the  bill  in  his  own  name,  as  solicitor ;  and  alone  communi- 
cated with  Lord  Clinton,  his  friend  and  counsel,  the  plaintiff's 
solicitor,  and  all  other  persons,  touching  such  defence ;  and, 
except  in  the  public  formal  proceedings,  and  frequently  as  to 
them,  corresponded  in  his  own  name ;   that  all  confidential 
letters  were  addressed  to  him  alone ;  many  marked  "  private ;  " 
and  all  such  letters  and  copies  kept  privately  by  him ;  and  no 
such  papers,  nor  cases  and  opinions  of  counsel,  were  ever  com- 
municated to  the  deponent ;  and  all  the  deeds,  papers,  &c., 
relating  to   *the  estates,  were  collected  by   Seymour  in  the      [  *264  ] 
beginning  of   1812;    and  secured  in  his  private  office.    The 
deponent,  admitting  his  acquaintance  with  some  of  Lord  Clinton's 
affairs,  stated,  that  he  never  acted  in  them  independent  of 
Seymour's  direction ;  or  saw  the  estates,  or  was  acquainted  with 
the  tenants,  or  receivers  of  the  rents ;  and,  except,  when  he  was 
clerk,  revising  an  old  abstract  relating  to  the  estates  in  question, 
does  not  recollect,  that  he  prepared  any  deeds,  &c.,  or  that 
Seymour  conferred  with  him  on  the  title,  farther  than  by  inform- 
ing him  of  the  plaintiff's  claim,  and  the  objection,  on  which  it 
was  founded;  admitting,  that  he  is  well  acquainted  with  the 
abstract  of  the  defendant's  title ;  which  does  not  contain  any 
deed  or  statement,  that  is  not  on  the  pleadings;  and  stating, 
that  the  answer  was  prepared  under  Seymour's  immediate  and 
exclosive  direction  ;  that  the  deponent  was  never  consulted  upon 

t ;  and  from  the  dissolution  of  the  partnership  wholly  lost  sight 
of  this  suit ;  that  the  application  to  him  to  become  the  plaintiff's 
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Eabl       solicitor  came  from   the  plaintiff's  agent;   and  the  deponent 

LEY      '  neither    directly  nor  indirectly  solicited    or  sought  for   such 

Lord       appointment ;  which  was  most  unlooked  for  and  unexpected  on 

Cliktok.    his  part ;  denying  (in  the  terms  of  the  affidavit  in  support  of  the 

motion),  that  he  is  in  possession  of  information,  acquired  as 

clerk  or  partner,  that  would  in  his  judgment  and  belief  render 

his  being  concerned  for  the  plaintiffs  highly  prejudicial  to  the 

defendant;  and  stating,  that  the  treaty  for  the  dissolution  of 

partnership  commenced,  and  was  concluded,  very  soon  after 

Lord  Clinton  appeared  to  the  Bill  in  November,  1812. 

This  affidavit,  as  to  Mr.  Montriou's  appointment  as  the 
plaintiff's  solicitor  being  unsolicited  and  unexpected,  and 
solely  at  the  instance  of  the  plaintiff's  agent,  was  confirmed  by 
[  ^265  ]  the  affidavit  of  that  agent.  It  was  stated  at  the  *Bar,  but  not 
by  affidavit,  and  was  not  admitted,  that  Lord  Cholmondeley 
intended  to  continue  in  all  his  other  concerns,  except  the  suits 
against  Lord  Clinton,  the  solicitors  originally  employed  by  him. 
It  was  admitted,  that  one  stipulation  in  the  articles  of  dissolu- 
tion was,  that  Mr.  Montriou  should  not  act  as  solicitor  for  Lord 
Clinton. 

Sir  Samiul  Romilly,  Mr.  Bell,  Mr.  Ileald,  and  Mr.  Preston, 
in  support  of  the  motion  : 

This  application,  certainly  new,  is  made  on  general  principles, 
but  also  under  very  particular  circumstances.  Mr.  Montriou 
does  not  disclose  the  motive  to  his  appointment ;  and  we  cannot 
demand  that  disclosure  from  him,  as  the  plaintiff's  solicitor; 
but  the  clear  result  is,  that  the  plaintiff  sought  out  the  solicitor 
of  his  antagonist  in  this  cause  to  be  his  solicitor  in  it;  that 
measure  not  appearing  to  proceed  from  dissatisfaction  with  his 
former  solicitors.  A  most  material  circumstance  is,  that  the 
plaintiff  owes  his  claim  to  this  great  estate  entirely  to  anonymous 
information  from  some  person,  who  could  have  acquired  it  only 
by  inspection  of  the  defendant's  title. 

An  attorney  at  law  is  not  at  liberty  to  reject  his  client,  and 
withdraw  from  his  suit.  The  rule,  that  he  cannot  be  changed 
without  leave,  is  the  privilege  of  the  opposite  party ;  who  would 
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not  know  on  whom  to  serve  process ;  but  the  converse,  that  the        Babl 
attorney  cannot  withdraw,  stands  upon  a  different  principle,  for         ley 
the  benefit  of  the  client,  to  prevent  the  communication  of  his        lord 
secrets ;  and  that  the  attorney  has  pledged  his  duty  to  the  client     Clinton. 
during  the  continuance  of  the  suit.     This  applies  equally  to  the 
solicitor  and  the  attorney  :  *  Vaillant  v.  Dodomede,  +  Wilson  v.       [  *266  ] 
liastally  I    Sandford  v.   Remington.  §      The   only  distinction   is 
upon  the  other  principle,  that  in  this  Court  the  attorney  on  the 
record  is  the  clerk  in   Court;   who.  Lord  Hardwicke'I   says, 
cannot  be  changed  at  pleasure. 

All  the  information,  acquired  by  a  solicitor  in  that  character, 
he  not  only  cannot  be  compelled,  but  is  bound  not,  to  disclose ; 
and  that  privilege  of  the  client  continues  to  exist  in  all  future 
time,  when  the  solicitor  has  ceased  to  fill  that  situation ;  as 
BuLLBR,  J.  observes  iy  in  Wilson  v.  Rastall. 

If  the  plaintiff  could  not  compel  Mr.  Montriou  to  appear,  and 
disclose  his  information,  as  a  witness,  can  he  obtain,  and  make 
use  of,  that  information  by  employing  him  in  the  far  more 
important  situation  of  solicitor  ?  The  dissolution  of  partnership 
is  nothing  to  the  client ;  who  trusted  them  both.  Any  incon- 
venience that  Mr.  Montriou  may  sustain  in  continuing  Lord 
Clinton's  solicitor  is  of  his  own  creation.  Though  his  agree- 
ment with  his  partners  may  deprive  him  of  the  profits,  he  has 
no  right  to  consider  himself  discharged  from  the  duty  he  had 
undertaken,  and,  as  an  independent  man,  at  liberty  to  take  the 
Wsiness  of  any  one,  who  will  employ  him,  if  inconsistent  with 
that  duty.  Had  he  been  the  sole  solicitor  of  Lord  Clinton,  who 
refused  to  employ  him  any  longer,  the  case  might  be  different : 
but  this  is  a  solicitor,  not  rejected  by,  but  rejecting,  his  client. 
It  cannot  be  disputed,  that  the  sole  motive  to  the  appointment 
is,  that  this  gentleman,  as  he  has  been  the  defendant's  solicitor, 
*  will  be  of  more  use  than  any  other.  Whatever  his  intention  [  *267  ] 
may  be,  it  is  not  possible  for  him  in  his  new  situation  to  divest 
himself  of  the  knowledge  he  has  acquired  in  the  defendant's 
service,  and  bound  himself  by  his  oath  as  a  solicitor  to  use  for 

t  2  Atk.  524.  II  Taylor  Y.  LewU,  2  Ves.  Sen.  H2. 

:  2  B.  B.  515  (4  T.  R.  753).  f  2  B.  E.  617  (4  T.  R.  759). 

§  2  B.  B.  195  (2  Ves.  J.  189). 
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Eabl        his  benefit ;  which  therefore  disables  him  from  performing  his 
LKT         «^ty  to  his  new  chent. 

V, 

CuNTOK     ^^^  Lord  Chancellor: 

If  there  is  any  ground  for  this  application,  either  as  a  motion 
in  the  cause,  or  upon  the  general  jurisdiction,  it  must  be 
furnished  by  a  general  principle,  not  the  particular  circum- 
stances of  the  case :  otherwise  the  Court  must  try  every  such 
case  on  its  particular  circumstances,  and  it  cannot  be  so  discussed 
without  a  disclosure  from  the  solicitor  of  all  he  knows.  Yet, 
though  I  must  decide  upon  a  general  principle,  it  would  be 
unjust  to  prevent  the  party  from  going  into  the  particular 
circumstances,  that  have  been  referred  to.  I  recollect  many 
instances,  both  as  to  counsel  and  attorneys,  in  which  it  was 
extremely  difficult  for  a  man  to  say,  he  should  have  been 
employed  in  both  causes ;  and  with  regard  to  that  "  Quod  dubitas 
nefeceris  "  is  a  good  rule  for  the  regulation  of  your  own  conduct : 
but  I  do  not  recollect  an  instance  of  a  solicitor  changing  his 
situation  from  the  defendant  to  the  plaintiff.  The  case  might 
easily  be  put,  that  a  most  honest  man,  so  changing  his  situation, 
might  communicate  a  fact,  appearing  to  him  to  have  no  connec- 
tion with  the  case,  and  yet  the  whole  title  of  his  former  client 

[  •268  ]  might  depend  on  it.  Though  Sir  John  *  Stranob's  opinion  was,  t 
that  an  attorney  might,  if  he  pleased,  give  evidence  of  his  chent's 
secrets,  I  take  it  to  be  clear,  that  no  Court  would  permit  him  to 
give  such  evidence ;  or  would  have  any  difficulty,  if  a  solicitor, 
voluntarily  changing  his  situation,  was  in  his  new  character 
proceeding  to  communicate  a  material  fact.  A  short  way  of 
preventing  him  would  be  by  striking  him  oflF  the  roll. 

Sir  Arthur  Piggott,  Mr.  Hart,  Mr.  Leach,  Mr.  Roupell,  and 
Mr.  Sfiadwell,  against  the  motion  : 

*    *    If  a  counsel,   having   advised    upon    pleadings   and 

evidence,  not  being  retained,  the  next  day  receives  a  retainer  on 

[  ^269  ]       the  other  *  side,  which  he  is  not  only  entitled,  but,  as  a  servant 

of  the  public,  bound  to  receive,  there  is  no  practice  requiring 

notice  to  be  given  of  that.     This  applies  equally  to  the  other 

t  The  Bishop  of  Winchester  v.  Fournier,  2  Ves.  Sen.  445. 
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branch  of  the  profession.  *  *  The  nature  of  this  cause,  a  Eakl 
mere  question  of  law,  upon  the  construction  of  deeds,  involving  i^gy 
no  secrets,  confirms  Montriou's  assertion,  that  he  has  no  infer-        -^^^^ 

mation,  the  disclosure  of  which  can  prejudice  the  defendant.  CLniTON. 

Sir  Samuel  Romilly,  in  reply : 

^  ^  I  do  not  understand  the  rule  as  to  counsel  to  be  as  it  is  [  270  ] 
represented.  I  conceive,  that  a  counsel,  consulted  confidentially, 
cannot  counsel  on  the  opposite  side  without  giving  notice. 
Great  laxity,  I  admit,  prevails  as  to  retainers  :  a  difficulty,  when 
it  occurs,  is  usually  referred  to  some  other  counsel ;  and  the 
consequence  is,  that  there  is  no  general  rule.  That  case  of  a 
counsel  howdver  is  not  applicable  to  a  solicitor,  receiving  profit 
in  the  cause,  to  which  he  is  ♦concerned.  The  Term  fees,  which  [  ^271  ] 
ara  not  for  business  done,  are  in  nature  of  a  retainer ;  and  it  is 
admitted,  that  a  counsel  cannot  reject  a  retainer,  and  accept  one 
from  the  opponent.  The  solicitor  cannot  discharge  his  client, 
whose  cause  he  has  undertaken  to  carry  through,  unless  he  is 
discharged  :  much  less  is  he  at  liberty,  rejecting  his  client,  to  go 
over  to  the  other  side.    ♦    *    * 

The  Lord  Chancellor  : 

The  facts,  upon  which  this  application  is  made,  so  far  as  I  Jajt.u. 
have  any  thing  to  do  with  them,  lie  in  an  extremely  narrow  com- 
pass.  They  have  led,  perhaps  from  necessity,  to  considerable 
discussion  at  the  Bar ;  as  it  was  impossible  in  that  part  of  the 
Court  to  consider  such  a  case  in  any  other  point  of  view,  than 
one  surrounding  it  with  reference,  not  only  to  the  legal  right  of 
the  plaintiff  and  Mr.  Montriou  to  act,  as  they  propose,  but  also 
to  the  propriety  and  delicacy  of  their  so  acting ;  and  it  is  now 
avowed,  that  this  mode  of  discussing  the  case  may  ♦have  some  [  *2^^  ] 
effect,  if  no  legal  effect  can  result  from  these  facts. 

How,  or  by  whom,  the  plaintiff  Lord  Cholmondeley  was  in- 
formed of  his  claim  to  these  estates,  is  not  for  my  consideration. 
Whatever  may  be  the  rule  as  to  preventing  the  clerk  of  an 
attorney,  or  solicitor,  from  giving  evidence  of  facts,  the  know- 
ledge of  which  was  acquired  during  that  service,  if  I  had  to 
determine,  whether  a  distinction  arises  from  the  circumstance, 
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Eabi.       that  the  clerk  afterwards  becomes  partner,  great  consideration 

LEY         would  be  necessary,  before  I  could  decide  against  that  distinc- 

LoBD       *^^^*     T^l^g  t^®  ^^1®  however  to  be,  that  the  clerk  may  give 

Cli»tok.     evidence  of  facts,  the  knowledge  of  which  he  acquired  in  the 

service  of  his  master,  no  honest  man  would  give  that  evidence 

without  asking,  whether  he  could  refuse.    If  he  could  not,  that 

is  not  material  to  the  case  of  the  solicitor ;  to  whom  the  same 

rule  of  law  in  that  way  of  putting  it  would  not  apply. 

In  my  view  of  the  facts  of  this  case  both  Mr.  Seymour  and 
Mr.  Montriou  were  the  solicitors  of  the  defendant  until  the  dis- 
solution of  their  partnership.  That  dissolution  was  the  effect  of 
a  contract  between  themselves  ;  one  term  of  which  contract  was, 
that  Mr.  Seymour  was,  and  Mr.  Montriou  was  not,  to  continue 
the  legal  adviser  of  Lord  Clinton ;  who,  it  is  said,  gave  his  con- 
sent to  that ;  and  therefore  Mr.  Montriou  is  by  that  consent, 
that  he  should  be  no  longer  employed,  under  the  contract 
between  him  and  Mr.  Seymour,  to  be  considered  as  in  the  situa- 
tion of  a  solicitor  discharged  by  Lord  Clinton.  I  cannot  agree 
that  Lord  Clinton  and  Mr.  Montriou  are  in  the  relation  of 
L  •^ra  ]  discharging  client  *and  discharged  solicitor.  The  mischief  is 
obvious.  There  may  be  a  question,  whether  solicitors  in  part- 
nership can  dissolve  their  partnership  as  against  a  client,  who, 
having  employed  them  both,  insists  upon  the  benefit  of  their 
united  exertions.!  Can  one  partner  say  to  his  employer,  accord- 
ing to  Mr.  Montriou's  assertion,  that  he  never  acted  but  as  agent 
to  the  other  ?  Was  it  ever  communicated  to  Lord  Clinton,  that 
Mr.  Montriou  never  acted  in  his  affairs;  'and  had  not  Lord 
Clinton  a  right  to  the  talents  and  exertions  of  both  ?  I  am 
aware,  that  a  practice  prevails  among  partners  of  dividing  their 
business;    and  as  between  themselves  they  might  make  that 

t  In  the  case  of  Cook  v.  Rhodes,  might  give  him  notice,  that  they 
14th  January,  1815,  on  a  motion  to  would  not  be  any  longer  concerned 
diflsolye  an  injunction,  upon  disputes  for  him ;  and  have  their  bill  to  that 
between  partners,  as  attorneys  and  time  settled;  and  that  the  name  of 
solicitors,  the  Lord  Chancellob  one,  who  had  retired  several  years, 
laid  down  as  clear,  that  they  could  taking  an  annuity,  and  permitting' 
not  without  consent  of  their  client,  the  use  of  his  name  and  office,  must 
who  confided  to  their  joint  skill,  dis-  continue  to  be  used  during  the  con- 
solve  their  partnership,  and  turn  him  cems  of  the  client,  who  employed 
oyer  to  one  of  them ;  though  they  them  under  that  firm. 
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agreement :  but  they  cannot  be  heard  to  say  so  in  a  court  of       Babl  . 
justice.     If  there  is  a  principle,  on  which  the  Court  will  not  per-         ley 
mit  a  solicitor  to  change  from  one  party  to  the  other,  it  would  be        lord 
singular,  that,  as  they  choose  to  dissolve  their  partnership,  the     Clinton. 
retiring  partner  is  to  consider  himself  discharged.    What  is  the 
situation  of  the  client  ?    If  he  is  not  to  employ  both,  he  must 
employ  one,  or  neither  :  if  he  employs  one,  the  other  may,  it  is 
said,  consider  himself  let  loose,  as  if  discharged  from  all  those 
obligations,  which  he  had  undertaken ;  *and  both,  if  he  employs       [  •274  ] 
neither  of  them,  may  consider  themselves  so  let  loose,  and  at 
liberty  to  exert  their  separate  efforts  against  him,  and  to  be  as 
hostile  to  him  as  they  please.    The  one  ceases  to  be  solicitor  by 
the  act  of  both,  placing  the  client  in  such  a  situation,  that  he 
must  take  the  one  or  the  other.    He  takes  one,  as  the  least  of 
two  evils,  between  which  their  act  compels  him  to  choose.    It  is 
impossible  therefore  to  consider  Mr.  Montriou  as  discharged,  in 
the  sense  that  has  been  argued. 

I  lay  out  of  my  view  all  the  particular  facts  of  this  case, 
except  as  they  may  form  any  hypothetical  case  to  represent  the 
extent  of  the  mischief,  which  it  may  be  necessary  to  contemplate 
for  the  purpose  of  excluding  it.  The  naked  question  is,  whether 
a  person,  having  been  for  a  considerably  time  employed  in  a 
cause  for  the  plaintiff,  can,  after  discharging  himself,  as  I  must 
take  Mr.  Montriou  to  have  done,  from  the  relation  of  attorney 
for  the  plaintiff  in  that  cause,  become  attorney  for  the  defendant. 
The  answer  to  the  novelty  of  the  application  is,  that  the  question 
must  be  considered  open,  unless  in  memory  or  tradition  any  in- 
stance can  be  shewn  of  such  a  fact  having  actually  occurred.  I 
do  not  recollect,  either  in  my  own  experience,  or  from  informa- 
tion in  the  memory  of  any  one,  any  such  instance.  The  practice 
of  the  Bar  in  my  time  was  this :  If  a  retainer  was  sent  by  a 
party,  against  whom  the  counsel  had  been  employed,  the  retainer 
being  in  a  cause  between  the  same  parties,  the  counsel,  before 
accepting  it,  sent  to  his  former  client,  stating  the  circumstance, 
and  giving  him  the  option.  That  has,  I  believe,  been  relaxed ; 
and  *the  course  now  is,  as  it  has  been  represented  at  the  Bar.  [  *275  ] 
I  do  not  admit,  that  he  is  bound  to  accept  the  new  brief.  My 
opinion  is,  that  he  ought  not,  if  he  knows  any  thing,  that  may 
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Eabl        be  prejudicial  to  the  former  client,  to  accept  the  new  brief, 

LET      '  though  that  client  refused  to  retain  him. 

Lord  ^'  however,  the  law  is,  that  a  solicitor,  under  these  circum- 

Climton.  stances,  may  discharge  himself,  and  carry  all  the  knowledge  he 
has  acquired  as  solicitor  for  the  party,  who  employed  him,  to  the 
other  party  in  that  cause,  that  law  must  be  administered :  but, 
considering  it  hypothetically,  a  Judge  is  justified  under  such 
circumstances  in  supposing  that  the  attorney  is  employed  for 
that  reason  alone,  that  he  had  been  employed  by  the  other 
party ;  as  a  Judge  must  consider  every  possible  combination  of 
circumstances,  to  which  the  principle,  on  which  he  acts,  may 
apply :  but  I  disavow  any  conception,  that  such  is  the  real  case 
before  me. 

Upon  many  of  the  grounds,  that  have  been  agitated,  I  shall 
not  give  any  judgment.  I  shall  decide  this  case  upon  the  dry 
question,  whether  this  plaintiff  has  a  legal  right  to  employ  Mr. 
Montriou,  and  whether  he  has  a  legal  right  to  accept  that  em- 
ployment. With  regard  to  propriety  or  delicacy  of  conduct,  I 
do  not  sit  in  this  place  to  communicate  my  opinion  upon  such 
subjects;  and  therefore  shall  follow  the  example  of  Lord 
Thurlow  ;  who  upon  a  question  as  to  the  interest  of  a  debt, 
which  a  noble  Lord,  then  sitting  by  him,  admitted  he  ought  to 
pay,  said,  he  should  decide  only  on  the  legal  rjght ;  desir- 
ing, that  the  arguments  of  propriety  and  delicacy,  submitted 
to  him,  as  Lord  Chancellor,  for  his  legal  judgment,  should  be 
addressed  to  that  noble  Lord  himself.  So  I  shall  refer  the  argu- 
^  *276  ]  ments,  addressed  to  me  upon  *those  motives  of  propriety  and 
delicacy,  to  the  plaintiff  and  Mr.  Montriou,  and  shall  consider 
only  the  dry  question,  whether  the  attorney  of  the  plaintiff, 
being  removed,  not  by  the  discharge  of  the  plaintiff,  can,  in  that 
very  cause,  in  which  he  had  been  employed  by  him,  become  the 
attorney  for  the  defendant.  That  depends  upon  a  principle, 
applying  to  cases  both  in  this  Court  and  at  law ;  upon  which  I 
shall  soon  have  an  opportunity  of  consulting  the  Judges ;  and  will 
then  give  my  opinion  on  that  question  of  law ;  again  disavowing 
a  right  to  give  my  opinion  upon  any  other  view  of  this  case. 

— L* '  The  Lord  Chancellor  declared  the  unanimous  opinion  of  all 
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the  Judges  and  the  Barons  of  the  Exchequer,  the  Master  of  the 
Rolls,  and  the  Vice-Chancellor,  agreeing  with  his  Lordship's, 
that  an  attorney  or  solicitor  is  not  at  liberty  to  act  in  the  manner 
proposed  by  Mr.  Montriou ;  and  that,  having  thus  left  the  cause, 
he  is  not  in  the  situation  of  a  solicitor  discharged  by  the  client ; 
and  therefore  cannot  become  the  solicitor  for  the  other  party  in 
the  same  cause. 

His  Lordship  added,  that  he  did  not  wish  to  say  more  upon 
it ;  as  Mr.  Montriou  had  no  intention  of  acting  wrong ;  but  was 
lei  by  the  advice  he  took  to  think  he  was  right. 


Eabl 
Cholmonde- 

LET 
V. 

Lord 
Clintok. 


SHEEWOOD   V.   SANDEESON. 
SHEEWOOD, 
MAEGAEY, 

(19  Vesey,  280— 2900t 


Ex   PARTE. 


Distmction  between  the  jiinsdiction  of  the  Court  of  Chancery  and 
that  in  Lunacy. 

TraTerse  of  a  verdict  of  unsound  mind  under  a  commission,  being  the 
right  of  the  party,  cannot  be  refused ;  and  prevents  the  Crown's  taking 
the  custody,  and  consequently  allowing  the  costs  of  the  proceedings, 
however  meritorious :  but  they  were  given  out  of  a  fund  of  the  lunatic's 
in  Court,  in  a  cause,  on  the  principle,  on  which  the  Court  protects 
persons  in  a  state  of  incapacity,  though  adult,  and  not  objects  of  a 
commission ;  assigning  guardians,  &c. 

The  costs  of  the  traverse  also,  though  not  of  course,  allowed :  the 
lunatic  having  been  permitted  herself  to  traverse  after  a  personal 
examination. 

Verdict  of  unsound  mind  equivalent  to  idiotcy  or  lunacy :  but  mere 
incapacity  to  manage  his  affairs  will  not  alone  support  the  commission. 

Incapacity  to  comprehend  the  most  simple  proposition  of  figures 
is  evidence  of  unsound  mind:  to  be  estimated  with  reference  to  age, 
Bttnation,  &c. 

Upon  a  petition,  presented  by  some  relations  of  Kitty  Sher- 
wood, stating,  that  she  was  of  unsound  mind,  and  incompetent 
to  the  care  and  management  of  her  concerns,  an  order  was 
made,  that  two  physicians  should  be  at  liberty  to  visit  her ;  and 
upon  their  certificate,  that  she  laboured  under  a  considerable 
degree  of  mental  imbecility,  and  was  so  far  deprived  of  the 
t  Also  shortly  reported  in  G.  Coop.  108. 

B.B. — ^voL.  xm.  0 


1815. 

Feb,  4. 

July  81. 

Avg,  1. 

Eldok,  L.C. 
[280] 
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Shebwood  proper  use  of  her  intellectual  faculties  as  in  her  present  state  to 
SANDER80N.  be  unequal  to,  and  unfit  for,  the  management  of  her  affairs,  a 
commission  issued,  under  which  a  verdict  was  found,  that  ''  she 
is  not  a  lunatic ;  but  is  of  unsound  mind,  so  that  she  is  not 
sufficient  for  the  government  of  herself,  her  manors,  messaages, 
lands,  &c. ;  and  that  she  had  been  in  the  same  state  of  mind 
from  the  1st  of  January,  1814." 
r  281  ]  A  petition  was  presented,  both  in  the  lunacy  and  the  cause ; 

stating,  that  the  petitioners  had  been  at  considerable  expense ; 
setting  forth  several  funds  of  stock,  standing  in  the  name  of  the 
lunatic;  a^d  praying,  that  the  costs  of  suing  out  the  com- 
mission, &c.  may  be  taxed  and  paid. 

The  petition  was  opposed  by  the  next  of  kin  and  the  lunatic 
on  the  ground,  that  no  committee  was  appointed,  and  that  a 
petition  for  leave  to  traverse  was  granted. 

Sir  Samuel  RomiUy^  Mr,  Martin^    and   Mr.   JohnstoUy  in 
support  of  the  petition  for  the  costs  of  the  commission : 

The  question  upon  this  application  for  the  costs  of  these 
proceedings  in  lunacy  is  of  great  importance ;  as  the  petitioners, 
if  not  indemnified,  cannot  be  expected  to  proceed  for  the 
protection  of  this  lady  through  all  the  additional  expense 
attending  a  traverse.    *    *    * 

282]  Mr.   Leach,   Mr.    WethereU,   and    Mr.    Wingfield,  for    the 

lunatic : 

This  is  an  application  for  the  costs  already  incurred  in  the 
prosecution  of  a  commission  of  lunacy :  but  your  Lordship  has 
not  yet  assumed  the  custody  of  the  estate ;  that  being  interpreted 
by  the  application  for  leave  to  traverse ;  which  your  Lordship 
has  granted,  and  could  not  refuse,  if  satisfied  that  the  appUca- 
tion  was  her  own  act.  While  the  issue  of  that  proceeding 
is  uncertain,  can  your  Lordship  dispose  of  her  property,  over 
which  you  have  not  yet  assumed  jurisdiction ;  considering  the 
lunacy,  under  which  only  the  power  over  the  estate  accrues  so 
doubtful,  that  you  suspended  the  custody  ?  Should  the  traverse 
succeed,  could  these  parties  be  ordered  to  refund?  If  this 
cannot  be  done  in  the  lunacy,  neither  can  it  in  the  cause. 
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This  is  a  case  of  mere  imbecility,  proceeding  from  epilepsy,     Sherwood 
not    connected  with    idiotcy  or   lunacy.      This    lady  answers    sandebsox. 
questions  on  every  subject  except  figures ;  and  the  jury  were 
satisfied,  that  even  upon  that  subject,  in  which  she  w&s  defective, 
her  mind  was  capable  of  improvement.    Lord  Habdwickb  has 
said,  that  incompetence  in  figures  is  not  evidence  of  lunacy. 

Sir  Samuel  RomiUy,  in  reply.     *     *     ♦  [  284  ] 

The  Lord  Chancellob  :  t  [  285  ] 

This  application,  considered  first  as  made  in  the  lunacy  alone, 
is  made  to  the  Lord  Chancellor,  not  as  Chancellor,  but  as  the 
person,  having  under  the  special  warrant  of  the  Crown  the  right 
to  exercise  the  duty  of  the  Crown  to  take  care  of  those,  who 
cannot  take  care  of  themselves.  The  application  has  therefore 
no  concern  with  any  thing  passing  in  the  Court  of  Chancery ; 
but  is  made  to  the  person  holding  the  Great  Seal,  in  whom  the 
Crown  has  usually  thought  proper  to  vest  this  jurisdiction,  as 
it  would  be  made  to  any  other  person,  having  that  authority ; 
stating,  that  the  party  is  an  idiot,  or  a  lunatic ;  or,  which  has 
now  the  same  effect,  that  he  is  of  unsound  mind;  and  it  is 
determined,  that,  if  he  is  *found  incapable  of  managing  his  [  *233  ] 
afiiairs,  without  finding  that  he  is  of  unsound  mind,  &c.  the 
inquisition  will  not  support  the  commission. 

I  do  not  find  it  easy  to  comprehend  what  some  of  those,  whom, 
holding  the  same  special  commission,  I  may  call  my  prede- 
cessors, intended,  when  they  intimated,  that  the  incapacity, 
proved  by  the  want  of  power  to  comprehend  the  most  simple 
proposition  of  figures,  as  that  two  and  two  make  four,  is  not 
evidence  of  an  unsound  mind.  It  is  therefore  very  difficult  to 
maintain,  that  the  inability  of  this  young  lady,  at  the  age  of 
twenty-one,  to  make  out,  that  three  and  three  make  six,  is  not 
evidence  of  that  unsoundness ;  as  it  is  not  easy  to  conceive,  why 
an  affectionate  family  should  not  have  made  some  attempt  to 

t  In  the  coTirae  of  the  argument     lunacy  had  been  Buocessfully  tra- 
the  Ix>BD  Chancellob  referred  to  a     versed,  he  had  no  power  to  allow 
cue  of  Hx  parte  Feme  (o  Yes.  832),      coets  to  the  person  who  had  taken 
in  which  Lord  LonOHBOROxraH,  L.  C.      out  the  conuniasion. — 0.  A.  S. 
had  held  that  when  a  commission  of 

0  2 
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SflEBwooD    give  inBtraction,  if  she  was  capable  of  receiving  it ;  and,  though 

Sasdeeson.  I  agree,  that  the  deficiency  may  be  more  or  less  evidence  of 

unsoundness,  still  its  weight  and  character  are  to  be  estimated 

with  reference  to  age,  situation,  and  all  the  other  circumstances, 

by  which  it  may  be  affected. 

It  is  however  settled,  that,  if  the  jury  find  merely  the  incapacity 
of  the  party  to  manage  his  affairs,  and  will  not  infer  from  that 
and  other  circumstances  imsoundness  of  mind,  though  the  party 
may  live,  where  he  is  exposed  to  ruin  every  instant,  yet  upon 
that  finding  the  commission  cannot  go  on.  Before  a  commission 
issues,  the  duty  of  that  person,  who  has  the  authority  to 
issue  it,  requires  him  to  have  evidence,  that  the  object  of  the 
commission  is  of  unsound  mind,  and  incapable  of  managing  his 
affairs;  and  for  that  purpose  the  evidence  of  medical  men  is 
generally  produced.  If  the  question  is  brought  into  controversy, 
the  policy  of  the  law  determines,  that  the  judgment,  on  which 
[  •287  ]  the  commission  issued,  *is  not  conclusive  against  either  the 
property,  the  person,  or  any  right,  of  the  object  of  it.  The 
person,  issuing  the  commission,  ought  at  least  to  have  a  strong 
and  h:gh  belief,  that  his  judgment,  should  it  be  called  in 
question,  will  be  affirmed  :  but  it  may  be  disaffirmed. 

If  the  jury  under  the  commission  have  determined,  that  the 
object  of  it  is  of  unsound  mind,  the  consequence  is,  that  the 
person,  who  has  authority  to  issue  the  commission,  is  bound  to 
make  a  grant  of  the  custody  of  the  person  and  estate :  but  a 
vast  expense  may  have  been  incurred  by  those,  who  sued  out 
and  prosecuted  the  commission ;  which,  if  it  has  not  exhausted 
their  means,  may  have  affected  them  with  a  prudent  dis- 
inclination to  go  farther :  yet  it  is  clear,  that  a  person,  found 
by  the  inquisition  of  unsound  mind,  &c.  has  an  absolute  right 
to  require  the  farther  proceeding.  Many  of  his  aUenees  also 
have  that  right.  No  grant  therefore  of  the  custody  of  the 
person  or  estate  can  be  made;  and  the  person,  issuing  the 
commission,  if  there  is  no  fund  in  his  hands,  cannot  make  an 
order  as  to  the  costs.  When  the  determination  of  the  party  to 
traverse  is  made  known,  I  am  bound  to  put  the  soundness  of 
the  verdict  in  that  course  of  inquiry :  in  the  interval  every  thing 
with  regard  to  the  dominion  over  the  property  or  the  person  is 
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stopped  :  and  the  consequence*  is,  that  it  is  impossible  to  make  Shekwood 
any  order  aboat  the  costs ;  as  there  is  no  fund,  upon  which  it  sasdebsox. 
can  attach. 

No  difference  can  arise  from  the  result  of  the  traverse,  what- 
ever it  may  be.  If  the  object  of  the  inquisition  should  be  found 
of  unsound  mind,  the  costs  are  paid  of  course ;  and  the  conse- 
quence of  the  opposite  verdict  would  be  no  more  than  that  the 
fund,  which  by  the  former  finding  was  never  under  the  power  of 
the  *person  holding  the  authority  to  issue  the  commission,  never  [  *2SS  J 
will  be  under  his  power ;  unless  a  change  should  take  place  in 
the  mind  of  the  party ;  who  might  become  the  object  of  a  new 
commission :  but  that  would  give  no  authority  to  pay  the  costs 
of  a  former  commission. 

My  opinion  is  therefore  the  same  as  Lord  Loughborough's  in 
Ex  parte  Feme,  that  I  have  no  jurisdiction  to  make  an  order  as 
to  these  costs  ;  and  secondly,  that  there  is  no  distinction  in  this 
case  upon  the  ground,  that  there  is  not  at  present  a  traverse, 
which  has  destroyed  the  effect  of  the  inquisition ;  and  I  shall 
lament,  as  Lord  Loughborough  did  in  that  instance,  if  I  am 
unable  in  any  other  character  to  give  these  costs,  after  the  care 
taken  in  the  outset  of  the  proceeding  by  myself,  desiring  that 
inquiry  by  the  physicians,  and  the  very  laborious  investigation, 
which  followed  :  an  expense  incurred  from  very  proper  motives  : 
but  the  diflSculty  is  imposed  upon  the  parties  by  the  law. 

It  is  impossible  therefore  to  give  any  costs  of  the  proceedings 
that  have  taken  place,  unless  upon  the  ground,  that  the  Court  of 
Chancery,  as  distinguished  from  the  jurisdiction  in  lunacy,  has 
in  its  possession  a  fund,  applicable  to  those  costs. 

The  first  diflSculty  upon  that  is  this :  The  traverse,  if  it 
suspends  the  power  of  the  person,  having  the  right  to  grant  the 
commission,  from  doing  any  thing  as  to  the  costs,  suspends  the 
power  of  taking  any  part  of  the  property  out  of  the  Court ;  and 
the  question  then  is,  not  with  reference  to  an  individual,  who 
may  or  may  not  be  *found  a  lunatic  in  the  sense,  in  w^hich  the  [  *2?9  ] 
commission  issues,  but  whether  on  the  principles,  on  which 
the  Court  protects  an  improvident  person,  regarding  him  as 
incapable  of  managing  his  affairs,  though  there  is  no  attempt  to 
make  him  a  lunatic,  this  can  be  considered  in  that  light  as  any 
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Shebwood  other  proceeding  in  the  case  of  an  improvident  person.  The 
Saxdebsok.  uniform  habit  of  appointing  guardians  even  for  adults,  and 
paying  the  expenses  out  of  the  property  of  those  persons,  who 
could  not  be  represented  as  objects  of  a  commission,  can  be 
justified  only  upon  the  allowed  practice  of  the  Court,  as  arising 
out  of  the  necessity  of  taking  care  of  such  persons,  though  they 
were  not  to  be  taken  care  of  under  the  statute,!  vesting  in  the 
Grown  the  authority  as  to  lunatics. 

So  with  regard  to  inquiries  as  to  the  marriage  of  infanta ;  of 
which  I  recollect  a  late  instance.  Suppose  this  lady,  at  the  age 
of  seventeen  or  eighteen,  had  been  married  by  an  adventurer  for 
the  sake  of  her  fortune :  it  would  be  competent  for  the  Liobd 
Chancellor  in  the  Court  of  Chancery  to  direct  an  inquiry, 
whether  she  was  of  sound  mind,  when  married  ;  and  whether  it 
would  be  for  her  benefit,  that  a  commission  of  lunacy  should 
issue ;  and  to  pay  all  the  expense  of  those  inquiries ;  as  was  done 
in  the  case,  to  which  I  have  alluded. 

The  result  is,  that,  admitting  the  rule  to  be  clear,  that  I 
cannot  possibly  give  the  costs  under  the  commission  of  lunacy, 
the  question  still  remains,  whether  upon  the  principles,  on 
which  this  Court  acts  as  to  improvident  persons,  I  may  not  give 
them ;  which,  being  satisfied,  that  these  proceedings  were  for 
the  benefit  of  this  lady,  I  am  very  desirous  of  doing ;  as  Lord 

I  *20()  ]       LonoHBOROUoH  *was    in    the    case    before    him.      Upon   that 
question  I  will  look  into  that  and  other  cases. 

The  Lord  Chancellor,  on  a  subsequent  day,  pronounced  an 
order  for  the  costs  ;  desiring  to  be  distinctly  understood  as  by  no 
means  thinking  the  costs  of  the  traverse  of  course ;  that  on  the 
contrary  there  may  be  many  instances  of  persons  permitted  to 
traverse,  who  would  have  no  right  to  costs :  but  this  lunatic 
having  been  permitted  herself  to  traverse  after  a  personal 
examination,  the  costs  of  the  traverse  must  be  allowed.    ♦     *     » 

+  Stat.  De  Prerogative  Begis,  17  Ed.  IT.  c.  9,  10. 
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HODGKINSON,  Ex  paete.  isis. 

(19  Veaey.  291-298.)  •^h.^T." 

Bight  of  creditor  against  dormant  partner.  . 

ICLOON,  1j.v>* 

[This  case  is  merely  retained  for  the  purpose  of  preserving       [  291  ] 
the  following  passage  from  Lord  Eldon's  judgment : — ] 

*  *  It  has  been  constantly  held,  that  if  I  deal  with  A.,  T  2J>4  ] 
knowing  nothing  of  his  dormant  partner,  and  they  become 
bankrupt,  I,  having  dealt  with  A.  alone,  may  choose  to  be 
considered  his  separate  creditor  :  if  B.  was  his  dormant  partner, 
I  may  (in  respect  of  his  having  received  profits)  t  choose  to 
hold  him  also  as  my  debtor ;  but  it  has  been  constantly  taken 
as  clear  law,  that  a  creditor,  dealing  with  A.,  and  knowing 
nothing  of  a  dormant  partner,  may  consider  himself  a  separate 
creditor.    ♦     *     * 


1815. 
Feb,  7. 


WRIGHT  V.   ATKTNS.{  isoo. 

(17  Yeeey,  2oo— 263.    On  Appeal,  19  Vesey,  299—303.    G.  Cooper,  111  to  125.)       ^"^^^  ^^' 

Devise  and  bequest  of  real  and  leasehold  estates  to  the  devisor's  .       /j 

mdow,  and  her  heirs  for  ever,  "  in  the  fullest  confidence  that  after  her  L 

decease  she  will  devise  the  property  to  my  family."    Held,  that  the  Hoiu  Court 

widow  took  an  estate  in  fee  in  the  real  estate  qualified  in  equity  in  Grant,  M.B. 

reference  to  a  trust  imposed  in  favour  of  some  object  or  class  to  be  ^              . 

ascertained  at  her  death.  {s^\      ' 

A  power  of  selection  or  distribution  under  a  precatory  trust  is  not  March  8. 
neoeesaiily  confined  to  the  same  class  of  persons  who  will  become 
entitled  under  the  trust  implied  by  the  rules  of  equity  in  default  of  such 

selection  or  distribution.  

The  word  "  family"  in  a  precatory  trust  of  real  estate  primA  facit  eldon  L.C. 

denotes  the  heir-at-law.  /■  ^^^  ^^^ 

Construction  of  a  devise  to  a  stock,  or  family,  or  house,  the  heir  known.) 

principal  of  the  house.  

Distinction  between  an  immediate  devise  after  the  death  of  the  first  llnu»e  of 

taker  **  to  my  family,*'  and  a  trust  or  confidence  that  he  will  devise  "to  ^^^  *' 

my  family."  [  1  ^  Ves.  255  ] 

Wright  Edwabd  Ateyns  by  his  will,  dated  the  29th  of  October, 
1804,  devised  and  bequeathed  all  his  manors,  &c.  as  well  lease- 

t  NitU, — ^The  words  included  within  man,  now  embodied  in  the  Partner- 

bracketahaTe  reference  to  the  old  law  ship  Act  1890,  s.  2  (3).— O.  A.  S. 
when  the  receipt  of  profits  was  treated        X  In  rePrice,  22  W.  N.  (1887)  p.  216 : 

as  the  test  of  partnership.    This  was  and  see  Preface. — 0.  A.  S. 
altered  by  the  decision  in  Cox  v.  Hick' 
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Wright  hold,  as  freehold  and  copyhold,  or  of  whatsoever  tenure,  in 
Atkyks.  Kettering,  and  other  places  mentioned,  in  the  county  of  Norfolk, 
and  all  other  his  real  estate,  unto  his  mother  Charlotte  Atkyns, 
and  her  heirs  for  ever,  in  the  fullest  confidence,  that  after  her 
decease  she  would  devise  the  property  to  his  family;  and  he 
thereby  subjected  and  charged  the  aforesaid  hereditaments  and 
premises  with  the  payment  of  all  his  just  debts  that  he  should 
owe  at  the  time  of  his  decease ;  and  he  gave  and  bequeathed  to 
his  aforesaid  mother  all  his  goods  chattels  and  personal  estate 
for  her  own  benefit,  after  payment  of  his  debts,  funeral  expenses, 
&c. ;  and  appointed  his  mother  sole  executrix. 

The  testator  died  without  issue;  leaving  the  plaintiff,  his 
uncle,  heir-at-law;  and  entitled  to  two  sums  of  2,7002.  and 
1,000Z.,  as  personal  representative  of  a  mortgagee ;  being  also 
the  trustee  under  a  conveyance  by  the  testator's  father,  subject 
to  those  mortgages  uix)n  trust  for  payment  of  debts  by  sale ;  and 
the  bill  was  filed  against  Charlotte  Atkyns,  the  devisee  and 
executrix ;  praying  an  account  of  what  was  due  for  principal  and 
interest  upon  the  mortga^jes;  and  that  the  defendant  may  be 
decreed  to  pay  the  same ;  in  case  the  Court  should  be  of  opinion, 
that  she  is  entitled  to  the  fee-simple  and  inheritance  of  the 
estates  devised  :  or  in  default  of  payment,  or,  in  case  the  Court 
should  be  of  opinion,  that  the  defendant  is  entitled  to  an  estate 
for  life  only,  and  therefore,  not  bound  to  pay  the  plaintiff,  then 
that  the  same  may  be  raised  by  sale. 

[  256  ]  Mr,  Richards,  Sir  Samuel  liomilly,  and  Mr.  Ileys  for   the 

plaintiff    [cited  Piersoii  v.  Garnet,\  Chapman's  case, I  Counden 

t  2  Br.  C.  C.  38,  226 ;  Finch's  Pre.  school  with,  and  else  to  remain  to 

Ch.  2 10.     See  Brown  v.  Iligga,  4  B.  B.  the  house :  provided  always,  that  the 

340  (S  Yes.  574).  houses  be  not  sold,  but  go  unto  the 

t  Dy.  333.    The  deyise  is  in  the  next  of  the  name  and  blood,  that  are 

following  terms :  males  (if  it  may  be)." 

**  I    will    the   house   that  J.  Y.  If  the  construction  of  those  ob- 

dwelleth  in   to  my  three  brothers  scure  words  **and  else  to  remain  to 

among  them  and  J.  Y.  to  dwell  still  the  house,  scilictt,  *  family ; '  which 

in  it;  and  they  to  raise  no  ferme;  shall  be  intended  to  the  chief  and 

and  I  will  the  house,  that  Thomas  most  worthy  and  eldest  person  of  the 

Chapman,  my  brother,  dwelleth  in,  family,**  &c.  stood  upon  less  autho- 

to  him,  and  he  to  pay  to  Christopher  rity,    they    might,    perhaps,    admit 

Chapman,  3/.  60.  Sd.  to  send  him  to  another  interpretation ;  and  the  con* 
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V.   Clerke,\  and  Crossly  v.  Clare^l  as  shewing  that  the  word      Wbioht 
**  family  "  was  not  too  uncertain  to  enable  the  Court  to  declare     atkyks. 
and  enforce  the  implied  trust.]     If  however  these  words  are 
too  uncertain  to  support  the  limitation  over  as  a  devise,  the 
plaintififs  title,  as  heir  at  law,  must  prevail  by  way  of  resulting 
trust. 

Mr.  Leach,  Mr.  Holly  and  Mr.  Bell,  for  the  defendant :  C  258  ] 

*  *  It  cannot  be  represented,  that  the  word  "  family  "  has 
acquired  a  certain,  technical,  sense ;  binding  the  Court  to  con- 
sider the  heir  at  law  as  pointed  out.  That  was  not  decided  in 
Chapman's  case  ;  which  affords  no  authority  upon  this  question, 
except  an  extrajudicial  opinion. 

Admitting,  that  the  defendant  has  a  discretion  to  distribute 
among  the  members  of  the  testator's  family,  the  construction, 
confined  to  the  heir  at  law,  excluding  all  discretion,  cannot  be 
supported ;  and  the  supposition,  that  he  meant  to  leave  her  no 
discretion,  would  be  most  extraordinary :  the  expression  clearly 
importing,  that  she  should  *give  to  such  members  of  his  family  [  •259  ] 
as  she  pleased  :  no  one  answering  the  description,  *  *  There 
is  scarcely  a  more  vague  denomination  than  "  family."  What 
rule  is  to  determine  among  the  various  interpretations ;  and,  if 
it  could  be  confined  to  the  heir  at  law,  between  the  heirs  Ex 
jmrte  patemd  d  matemd  ?  In  Mac  Leroth  v.  Bacon,^  Lord 
Alvanlet  upon  the  whole  will  thought  the  husband  included 
in  the  description  of  the  "family"  of  his  wife;  which  is  not  the 
natural  construction,  according  to  Barnes  v.  Patch.\\  The  con- 
clusion is,  that  this  term  having  no  distinct  and  accurate  sense, 
the  interpretation  must  depend  upon  the  tenor  of  the  whole 
instrument.  [They  also  cited  Harland  v.  .Trigg,  (1  Br.  C.  C. 
142)  and  Crmcys  v.  Colman.%] 

jectare  does  not  appear  unreason-  very  well  admit  this  construction: 

able,  that  they  had  reference,  not  but  declines  so  to  construe  them  for 

to  the  house  deyiscd,  but   to    the  the  reason  here  suggested, 

charge  of  3/.  6«.  M.,  the  last  ante-  t  Hob.  29 ;  see  33. 

cedent ;  meaning  no  more  than  that,  t  Amb.  397. 

if  not  required  for  the  schooling  of  §  5  R.  B.  11  (5  Yes.  159). 

Christopher,  it  should  sink  for  the  ||  7  R.  R.  127  (8  Ves.  604). 

benefit  of  the  deTisee.    Lord  Eldon  1[  7  R.  R.  210  (9  Yes.  319). 
{j}ost,  p.  206),  thinks  the  words  would 
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Wmght  Mr,  Richards^  in  reply : 

9, 

ATKTKB.  *    *    A  devise  to  a  man's  family,  that  is,  to  go  in  his  family, 

can  only  be  effectuated  by  a  devolution  in  the  course  of  law  to 
the  eldest  son ;  if  not  interrupted  by  particular  limitation. 

1810.        The  Masteb  op  the  Eolls: 

Aug.  17. 

In  this  case  I  am  called  upon  to  determine  incidentally,  what 

interest  the  defendant  Mrs.  Atkyns  took  under  the  will  of  her 
son.  The  direct  object  of  this  suit  is  only  to  have  a  charge 
raised  out  of  the  estate.  I  have  decided  that  the  plaintiff  is 
entitled  to  have  it  raised ;  but,  as  it  is  to  be  raised  by  sale  or 
mortgage,  it  is  said,  that  it  is  necessary  to  ascertain,  whether,  if 
to  be  raised  by  mortgage,  Mrs.  Atkyns  is  only  to  keep  down  the 
interest ;  or  is  to  be  considered  as  the  owner  of  the  fee.  This 
question  certainly  appears  upon  the  face  of  the  pleadings ; 
though  it  is  not  distinctly  brought  forward  as  one,  which  it  was 
the  purpose  of  this  suit  to  have  determined.  The  will  of  the 
son  is  set  forth  in  the  bill.  The  plaintiff  charges  that  the  de- 
fendant sometimes  alleges,  that  she  is  entitled  to  an  estate  for 
life  only  under  it ;  and  is  therefore  not  bound  to  pay  the  sums 
in  question,  or  any  part  thereof;  that  at  other  times  she  claims  to 
be  owner  of  the  fee ;  pretending,  that  for  some  reason,  which  she 
refuses  to  discover,  the  plaintiff  has  no  right  to  raise  these  sums 
by  sale  of  any  part  of  the  estate ;  and  the  bill  prays,  that  the 
defendant  may  be  decreed  to  pay  the  money  ;  if  the  Court  shall 
be  of  opinion,  that  she  is  entitled  in  fee ;  or,  if  to  an  estate  for 
life  only,  that  it  may  be  raised  by  sale.  By  her  answer  she 
denies,  that  she  ever  pretended  to  be  entitled  only  to  an  estate 
for  life  ;  but  admits,  that  she  does  claim  to  be  entitled  under  the 
will  of  her  son  to  an  estate  in  fee.     In  this  way  it  seems  to  me 

[  •261  ]  that  the  *question  is  suflSciently  raised  to  enable  the  Court  to 
give  an  opinion  upon  it  for  any  purpose,  for  which  incidentally 
it  may  be  necessary. 

The  question  depends  upon  the  meaning  of  the  word  "  family." 
It  is  admitted,  that  the  words  '*  in  the  fullest  confidence,  that 
she  will  devise  the  property,"  are  sufficient  to  raise  a  trust ;  if 
there  be  no  uncertainty  in  the  object.  The  counsel  for  the 
plaintiff  contend,  that  there  is  none:  the  word  "family"  in  a 
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devise  meaning  the  same  as  "  heir-at-law ;"  and  for  this  con-  Wbight 
struction  they  referred  to  Chapman's  caset  in  Dyer ;  where  the  atkyns. 
vrords  "  to  remain  to  the  house  "  were  said  to  signify  to  remain 
to  "  the  family ;"  which  shall  be  understood  as  the  head  and 
most  worthy  and  eldest  person  of  the  family.  This  indeed  was 
not  the  immediate  point  in  that  case :  but  the  words  were  re- 
ferred to  as  shewing  the  intention  to  preserve  the  property  in 
the  testator's  house  and  family ;  and  so  furnishing  an  argument 
upon  the  effect  of  the  limitation  to  the  next  of  the  name  and 
blood,  being  males. 

This  construction  derives  great  authority  from  Lord  Hobart's 
recognition  of  it  in  the  case  of  Counden  v.  Gierke :  where,  refer- 
ring to  Chapman's  case,  he  says,l  **  If  land  be  devised  to  a  stock, 
(ir  family,  or  house,  it  shall  be  understood  of  the  heir,  principal 
of  the  house,  much  more,  when  the  proper  word  '  heir '  is  ex- 
pressed.*' According  to  these  authorities  there  is  no  uncertainty 
here  in  the  object.  It  is  a  trust  for  the  testator's  heir.  I  see 
no  reason  to  dissent  from  them;  if  they  have  not  been  over-ruled 
by  subsequent  decisions.  Cases,  relative  to  personal  property, 
or  to  real  and  personal,  comprised  in  the  same  devise,  or,  where 
the  *meaning  is  rendered  ambiguous  by  other  expressions  or  I  *262  ] 
dispositions,  will  not  bear  upon  this  question.  In  the  case  of 
Earland  v.  Trigg%  Lord  Thurlow  doubted,  whether  the  word 
"family"  had  a  definite  meaning.  The  authorities,  before 
aUnded  to,  were  not  cited.  The  case  related  to  leasehold  estate ; 
and  it  was  by  other  dispositions  in  the  will  rendered  uncertain,  in 
what  way  the  testator  intended  the  family  to  take  the  benefit  of 
the  leasehold  estates :  it  being  contended,  that  he  meant  to  give 
them  to  the  same  uses,  to  which  the  real  estate  was  settled. 
That  case  is  therefore  no  authority  upon  this  question. 

In  the  case  of  Pyot  v.  Pyot\\  real  and  personal  estate  was  dis- 
posed of  in  trust  for  the  testatrix's  nearest  relation  of  the  name 
of  the  Pyots.  Lord  Hardwickb  says,  "  I  think  the  Pyots  de- 
scribe a  particular  stock ;  and  the  name  stands  for  the  stock : 
but  yet  it  does  not  go  to  the  heir-at-law ;  as  in  the  case  in  Dyer; 

t  Dy.  333.  II    1  Ve8.  Sen.  335.    See  Leigh  v. 

t  Hob.  33.  Leigh,  10  E.  E.  31  (16  Vee.  92). 

§  1  Br.  C.  C.  142. 


£0i 
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because  it  must  be  nearest  relation ;  taking  it  out  of  the  stock  ; 
from  which  case  it  also  differs ;  as  the  personal  is  involved  with 
the  real ;  and  it  was  meant,  that  both  should  go  in  the  same 
manner  ;  and  shall  the  personal  go  to  the  heir-at-law  ?  " 

No  disapprobation  of  the  doctrine  of  Chapman's  case  is  ex- 
pressed :  Lord  Hardwickb  only  doubting,  whether  it  was  applic- 
able to  a  mixed  devise  of  real  and  personal  estate. 

In  a  late  case  in  the  Court  of  Common  Pleas,  Doe,  on  the 
demise  of  Thwaites  v.  Over,^  relative  to  a  devise  of  lands  to  the 
testator's  relations,  Serjeant  Heywood  refers  to  a  case  in  this 
Court  in  the  following  terms : 

"  Srd  July,  1732,  by  the  Master  op  the  Rolls.  Under  a 
limitation  to  the  family  of  J.  S.  the  real  estates  descend  to  the 
heir-at-law  :  the  personal  estate  goes  to  the  next-of-kin.  MSS. 
note  probably  of  the  late  Mr.  Cox :  but  the  decree  of  that  day 
upon  search  has  not  been  found." 

Supposing  the  Master  of  the  Eolls  to  have  held  the  ^ill 
void  for  unceitainty,  the  decision  would  not  affect  this  case ;  as 
the  real  and  personal  estates  seem  to  have  been  blended  in  one 
devise ;  and  with  regard  to  personalty  it  cannot  be  contended, 
that  the  word  **  family  "  means  the  heir-at-law. 

Not  finding  any  case  in  contradiction  to  the  proposition  in 
Dyer  and  Hobart,  I  think,  there  is  in  this  case  suflScient 
certainty  in  the  object  of  the  trust :  therefore  the  defendant 
Mrs.  Atkyns  must  be  considered  as  only  tenant  for  life  of  the 
estate,  which  is  subject  to  the  charge ;  and  the  decree  must  be 
altered  accordingly. 


1814. 
March  8. 


r  19  Vesey, 
299  J 


11  V.  k  B. 

314  J 


A  PETITION  of  appeal  was  presented  from  this  decree  *    *     *  * 

The  Lord  Chancellor  noticed,  as  the  Master  op  the  Rolls 
had  done,  the  imperfect  state  of  the  record  with  a  view  to  the 


t  9  R.  R.  767  (1  Taunt.  263.  266). 

X  Note. — In  the  interval  and  be- 
fore the  hearing  of  this  appeal  the 
plaintiff  moved  for  an  injunction  to 
restrain  the  defendant  from  cutting 
timber.  The  application  came  before 
Lord  Eldon,  L.  G.  on  the  12th  and 


20th  of  February,  1813,  and  his  judg- 
ment is  reported  in  1  V.  &  B.  p.  314, 
as  follows : — 

The  Lord  Chanczllob  : 

In  all  these  cases  upon  words  of 
recommendation,  trust,    confidence. 
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decision  of  the  question,  that  was  raised ;  observmg,  that  the  bill 
did  not  allege,  that  the  plaintiff  is  himself  entitled  to  the  estates 
either  in  law  or  equity,  as  heir  at  law ;  or  pray  any  declaration 
of  such  his  title,  or  of  any  trust  for  him  or  any  one  else,  as  heir ; 
and  the  mere  declaration,  that  the  defendant  is  tenant  for  life, 
not  stating,  who  will  be  entitled  after  her  death,  is  the  decision 
of  a  most  important  point,  not  expressly  raised  by  the  pleadings ; 
which  were  not  framed  with  any  view  to  a  declaration  of  the 
right  of  any  person  to  the  inheritance. 
His  Lordship  farther  remarked,  that  the  clause  in  the  will 
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&C.  the  party  lias  according  to  all 
tlie  authorities  from  Hobart  down- 
wards a  power  of  disposition  in  favour 
of  any  person,  answering  the  descrip- 
tion at  his  death.  With  regard  to 
the  injunction  there  is  a  distinction 
upon  the  practice:  generally  if  the 
bill  does  not  pray  an  injunction,  the 
plaintiff  cannot  moye  for  an  injunc- 
tion under  the  prayer  for  general 
relief:  but  if  after  a  decree  for  an 
account  under  a  bill  for  foreclosure 
the  mortgagor  attempted  to  cut  tim- 
ler,  the  Court  woidd  enjoin  him, 
though  there  was  no  prayer  for  that. 
I  incline  to  think,  that  whether  the 
defendant  is  tenant  for  life  without 
impeachment  of  waste,  or  not,  after 
this  decree  for  a  sale  of  part  of  the 
estate  the  Court  would  not  permit 
any  one  to  cut  timber  in  the  mean- 
time. As  to  the  rest  of  the  case  I 
will  grant  the  injunction  at  present ; 
considering  it  open,  if  the  defendant 
chooses  to  apply  at  the  next  seal. 

On  February  26    a   motion  was 
made  to  dissolve  the  injunction. 

Mr.  Ltack,  Mr.  Hall,  and  Mr. 
Bdlj  in  support  of  the  motion. 


Mr.  Richards,  Sir  Samuel  Bom- 
illy,  and  Mr.  Heys,  for  the 
plaintiff.     ♦    *    ♦ 


The  Lobd  Chancellob  :  F^h,  26. 

I  have  not  the  slightest  doubt, 
that  the  testator  did  not  mean,  that 
the  defendant  should  be  impeached 
for  waste:  but  I  cannot  avoid  the 
construction,  that  her  heir-at-law 
would  be  a  trustee  for  his  heir-at- 
law  ;  and  then  the  consequence  must 
attach.  This  sort  of  trust  is  gene- 
rally a  surprise  on  the  intention :  but 
it  is  too  late  to  correct  that. 

I  certainly  do  not  know  a  case,  r  i  v.  &  B. 
that  resembles  this.  The  effect  of  316  ] 
the  will,  upon  the  doctrine  of  this 
Court,  reducing  the  estate  to  a  ten- 
ancy for  life,  the  consequence  seems 
to  follow;  unless  it  is  better  excluded 
than  it  appears  to  be  by  this  will. 
Conceiving  these  cases,  upon  words 
of  hope,  confidence,  &c.  to  be  gene- 
rally decided  against  the  intention, 
I  have  endeavoured  to  raise  a  dis- 
tinction in  the  defendant's  favour, 
but  cannot.  I  do  not  believe  the 
testator  intended  a  mere  trust:  but 
that  must  be  the  construction,  if  the 
word  ** family"  is  properly  con- 
strued. 

This  injunction,  in  consequence  of 
the  partial  reversal  of  the  decree  by 
the  House  of  Lords,  was  subse- 
quently modified  as  stated  in  the 
note  at  the  end  of  the  report  of  the  [  17  Ves. 
appeal  from  the  Decree  at  the  Bolls.  263  ] 

Seej)06<,  p.  214.— 0.  A.  S. 
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Wright      disposing  of  the  personal  estate,  though  a  very  material  i>art  of 

ATKTX9.      the  case,  was  not  noticed  in  the  pleadings,  or  the  argument.     Bv 

that  clause,  immediately  following  the  disposition  of  the  real 

estate,  the  testator  gave  and  bequeathed  to  his  aforesaid  mother 

L  *300 1      all  his  *  goods,  chattels,  and  personal  estate ;  and  appointed  her 

sole  executrix. 

The  LoBD  Chancellor,  after  these  preliminary  observations, 
proceeded  to  the  consideration  of  the  question,  that  had  been 
argued  in  the  following  manner. 

It  is  said,  that  the  words  **  my  family,"  as  they  occur  in  this 
will,  mean  the  chief  and  most  worthy  person  of  the  family, 
viz.  the  heir;  and  for  that  the  case  in  Dyert  has  been 
mentioned ;  the  words  in  which  would,  I  think,  very  well  admit 
the  construction  suggested  in  the  notet  to  the  report  of  this 
case ;  though  I  do  not  mean  to  put  that  construction  upon  them, 
after  Lord  Hobart  and  other  Judges  have  put  a  different  one. 
In  Counden  v.  Gierke  §  Lord  Hobart  illustrates  it  thus  : 

''  If  land  be  devised  to  a  stock,  or  family,  or  house,  it  shall  be 
understood  of  the  heir  principal  of  the  house." 

There  is  a  distinction,  worthy  of  consideration,  between  a 

devise  to  A.,  and  after  the  death  of  A.  **  to  my  family,"  and  a 

devise  to  A.  and  his  heirs  for  ever,  upon  trust,  or  with  words 

expressing  confidence,  that  A.  will  devise  to  '*  my  family  :  "  an 

immediate  devise  in  the  one  case :  in  the  other  a  trust,  that  a 

person,  who  may  live  fifty  years,  will  so  devise  it;   when  in 

strict  language  that  demise  may  be  incapable  of  being  made  to 

the  person,  who  may  at  the  time  of  the  first  devise  answer  the 

description  of  "  my  family." 

[  •SOI  ]  If  it  is  to  operate  by  immediate  remainder,  we  must  *  consider 

the  importance,  which  the  Master  of  the  Bolls  annexed  to 

the  fact  assumed,  that  there  was  no  leasehold  estate  here.    I  am 

not  sure,  that  the  attention  of  the  Court  was  called  to  a  circum- 

stsjice,  to  which,  though  it  does  not  appear  upon  the  pleadings, 

I  was  led  by  the  report ;  which  states,  that  the  devise  is  of  all 

the  freehold  and  leasehold  estates.    It  does  not  appear  to  have 

t  Chapman's  case,  Dy.  333.  §  Hob.  29;  see  33. 

J  Ante,  p.  200. 
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been  either  admitted,  or  inquired,  whether  there  was  any  lease-  Wrioht 
hold  estate ;  and  if  the  testator  had  at  his  death  any  leasehold  atktns. 
estate,  that  would  have  passed  by  his  will,  what  then  does 
the  word  "family"  mean?  There  are  cases  enough,  besides 
that  of  Pyot  v.  Pyot,  +  in  1732,  deciding,  that,  if  real  estate  is 
devised  to  the  "  family,"  the  heir  shall  take :  but  in  that  case 
Lord  Habdwigke  held,  that,  personal  property  being  included, 
the  heir  could  not  take.  Another  case  in  1732  is  cited  in  the 
argument  of  Doe  on  the  demise  of  Thwaites  v.  Over, I  as  a 
decision  in  this  Court,  that  under  a  limitation  to  the  family  of 
''  J.  S."  the  real  estate  goes  to  the  heir,  the  personal  to  the  next 
of  kin.  That  case  in  the  Court  of  Common  Pleas,  is  most 
important  as  a  devise  of  real  estate  only  after  A.'s  death  among 
the  relations  of  the  devisor.  All  the  former  cases  were  cited, 
which  have  a  tendency  to  shew,  either,  that  the  word 
"relations"  is  too  uncertain  to  admit  any  definite  meaning, 
or  that  there  is  an  inclination  to  hold,  that  the  heir  is  intended  : 
bat  the  Court  laid  that  out  of  the  case  ;  and  said,  that,  this  word 
having  a  signification  in  this  Court  as  to  personal  estate,  viz. 
those  entitled  under  the  Statute  of  Distributions,  they  would  hold  a 
devise  of  real  estate  to  ''  relations  "  a  devise  to  the  next  of  kin. 

This  requires  great  consideration.  The  courts  of  law  act  [  302  ] 
upon  our  doctrine :  but  the  cases  in  this  Court  are  not  always 
properly  cited  there:  nor  can  we  consider  ourselves  always 
consistent:  for  instance,  brothers'  and  sisters'  children  have 
been  in  some  cases  excluded  under  the  word  ''  relations ;  "  as  the 
statute  mentions  the  next  of  kin  in  equal  degree,  and  those,  who 
represent  them ;  and  in  others  have  been  included  without  any 
additional  words.  We  should  scarcely  know  the  case  of  Harding 
V.  Glyn,  §  as  it  is  represented  ||  in  the  note  of  Spring  on  the 
demise  of  Titcher  v.  Biles.  There  was  no  limitation :  but  the 
words  were  "  but  it  is  my  desire ; "  and  in  a  manuscript  note,  that 
I  have  seen,  great  stress  was  laid  upon  the  word  ''but."  The 
case  however  turned  upon  this.     The  widow,  to  whom  the 

t  1  Yee.  Sen.  335.    See  Leigh  v.  §  1  Atk.  469 :  from  the  Begister's 

Lfigh,  10  B.  B.  31  (15  Yes.  92).  book  and  Mr.  Joddrell's  note.    See 

t  9  B.  B.  767,  1  Taunt.  263;  see  4  B.  B.  338  (8  Ves.  671).     * 

266.  !l  1  T.  B.  437,  fi. 
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Wbioht  property  was  given,  made  a  will ;  and  gave  part  to  a  relation, 
atktnb.  Henry  Swindell,  the  son ;  who  was  not,  and  could  not  be,  one  of 
the  next  of  kin :  as  his  father  was  so.  Then  the  decision  is, 
that,  as  far  as  she  had  given  to  that  person,  the  disposition  was 
good ;  as  he  was  a  relation ;  and,  as  to  what  was  not  disposed  of 
by  her,  there  was  a  trust,  connected  with  a  power,  for  the 
relations,  who  were  the  next  of  kin.  In  some  cases  upon  powers 
of  this  sort  f  it  was  not  confined  to  relations  at  the  death.  In 
Hands  v.  Hands  I  it  was  declared,  according  to  the  note,  that 
the  next  of  kin  at  the  time  of  the  death  of  the  testator  were 
entitled  to  vested  interests,  though  in  uncertain  proportions. 
Which  case  is  to  stand  ?  All  of  them  contain  distinctions,  that 
it  is  extremely  difficult  to  reconcile. 
[  303  ]  If  in  this  case  there  were  leasehold  estates,  it  must  be  con- 

sidered upon  principles,  which  the  Master  of  the  Bolls  seems 
to  think  he  could  not  take  into  his  consideration;  relying  in 
more  than  one  passage  of  his  judgment  upon  its  being  a  devise 
of  real  estate  only.  I  must  know  that  fact,  in  order  to  deter- 
mine, what,  if  the  subject  is  real  estate  only,  designates  the  heir 
at  the  death  of  the  devisor,  or  such  person  as  shall  be  heir  at 
the  death  of  the  first  taker ;  and  what  is  to  be  the  construction, 
if  it  is  a  mixed  fund,  in  the  absence  of  all  decision,  except  that 
the  same  words  are  to  be  construed  differently  with  reference  to 
the  different  estates ;  an  intention  which  it  is  extremely  difficult 
to  attribute  to  the  testator.  The  proposition  appears  singular, 
that  the  '*  family,"  pointing  out  who  is  to  take  each  description 
of  estate,  carries  the  leasehold  to  the  next  of  kin  and  the  free- 
hold  to  the  heir ;  when  the  testator  in  all  probability  intended 
the  same  person  to  take  both.  If  that  difficulty  would  occur 
upon  an  immediate  devise,  it  has  much  more  force  in  the  case 
of  a  power  of  devising,  to  be  executed  in  favour  of  the  heir  at 
the  death  of  the  devisor,  or  of  the  person  having  the  power  to 
take,  exactly  as  if  there  was  no  trust  in  the  will,  but  the  prior 
estate  had  been  in  terms  an  estate  for  life. 

1815.  The  Lord  Chancellor,  having  again  very  fully  observed  apon 

^^^'       this  case,  affirmed  the  decree. 

t  Bennett  v.  Honywood,  Amb.  708.  }  1  T.  R.  437,  n. 
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[The  following  passages  from  the  further  judgment  then      Weight 
delivered,  are  taken  from  the  report  in  G.  Cooper :  ]  atkyks. 

*  *  Upon  this  declaration  in  the  decree,  it  appears  to  me  [  G-  Cooper, 
inaccurate  to  state  by  a  declaration  that  the  defendant  was  only 
tenant  for  life ;  and  if  the  decree  is  right,  these  words  must  be 
qualified  by  attending  to  the  circumstances,  that  the  defendant 
is  tenant  in  fee  at  law  under  the  will:  but  supposing  the 
principle  of  the  decree  right,  the  fee  simple  at  law  is  clothed 
with  the  trust  for  some  person  whenever  the  tenant  in  fee  shall 
do  some  act,  so  that  in  equity  the  defendant  is  tenant  in  fee  at 
law,  and  tenant  for  life  in  equity,  and  some  other  person  is 
entitled  to  the  inheritance  after  the  death  of  the  tenant  for  life. 

Upon  a  point  so  important  as  that  which  is  decided  in  this 
case,  it  appears  to  me  to  be  a  circumstance  much  to  be  regretted, 
that  on  a  record  framed  as  this  is,  that  point  should  have  been 
determined ;  but  I  agree  that  it  was  necessary  to  be  determined, 
for  the  plaintiff  being  entitled  to  a  charge  on  the  estate,  it  would 
be  difficult  to  say  how  the  estate  could  be  responsible  for  the 
charge  so  created,  between  this  lady  as  the  tenant  for  life  in 
equity,  and  the  person,  if  any  person  there  is,  who  is  entitled  to 
the  estate,  if  the  interest  of  the  charge  must  be  kept  down  by  the 
tenant  for  life.  It  was  necessary,  therefore,  to  ascertain  whether 
the  defendant  was  tenant  for  life  in  equity,  and  tenant  in  fee  at 
law.     ♦     *     » 

With  respect  to  the  words  of  confidence,  that  they  are  sufficient  [  Ho  j 
to  create  a  trust,  there  can  be  no  doubt.  As  to  the  subject  about 
which  the  confidence  is  expressed,  there  can  be  also  no  doubt, 
for  the  words  are,  the  "property."  As  to  the  object,  the 
object  is  described  under  the  words,  "my  family,"  and  the 
question  is,  *whether  the  words,  "  my  family,"  sufficiently  ascer-  [  'nc  ] 
tain  the  object  in  whose  favour  this  confidence  is  expressed  with 
respect  to  the  subject.  It  is  observable,  that  the  confidence 
expressed  with  respect  to  the  subject  and  object  is,  that  she  will 
do  a  certain  act,  viz.  that  she  will  devise  the  property  to  his 
family.  That  therefore  primd  facie,  seems  to  import  that  she 
has  till  the  last  moment  of  her  life  the  power  of  doing  the  act, 
which  the  testator  expresses  his  confidence  that  she  will  do,  and 

B-B. — ^voL.  xni.  p 
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Wbiobt     when  she  is  doing  that  at  the  last  moment  of  her  life,  the  terms, 

ATKTKB.  ^th  reference  to  which  this  confidence  is  expressed  primd  facie, 
import  that  the  ohject,  in  respect  of  whom  the  confidence  is  not 
to  be  violated,  must  be  some  object  to  whom  she  can  pass  the 
estate  by  devise. 

t  ^^^  ^  *    *    There  can    be  little  doubt,  after  what  one  sees  of 

decisions,  that  if  this  had  been  a  will  devising  the  real  estate  to 
the  defendant  for  life,  with  remainder  to  his  family,  that  these 
words,  "  his  family,"  would  be  taken  to  describe  his  heir-at-law. 
But  as  far  as  I  have  seen,  with  reference  to  the  argument  or 
judgment  in  this  case,  it  does  not  seem  to  me  to  have  been  in 
discussion  before  his  Honor,  or  that  his  judgment  adverts  to  the 
circumstance,  that  this  is  not  a  case  where  the  word  ''  family  " 
is  to  be  considered  with  reference  to  the  occurrence  of  the  word 
in  the  text  of  the  will ;  but  with  reference  to  the  nature  of  the 
confidence  and  the  act  to  be  done,  in  order  that  the  person  to 
whom  the  estate  is  devised  in  fee,  may,  if  I  may  so  express  it,  be 

[  •118  ]  capable  of  benefiting  by  the  act,  duly  attending  *to  the  confidence 
reposed,  in  giving  to  the  person  described  by  the  words,  *"  my 
family."  For  unless  that  person  is  certainly  described  by  the 
words,  "  my  family,"  this  trust  cannot  take  eflFect.  And,  per- 
haps, the  statement  I  am  making  is  material  as  having  some 
countenance  in  the  mind  of  the  learned  Judge. 

[Referring  to  the  case  of  Harding  v.   Glyn,  His  Lordship 
observed :] 

The  result  there  was,  not  that  the  widow,  to  whom  the  property 
was  given,  was  bound  to  give  it  to  the  next  of  kin ;  so  much 
otherwise  that  she  gave  it  to  a  person  of  the  name  of  Henry 
Swindell,  who  was  not  next  of  kin.  He  was  a  defendant  with  his 
father,  who  was  next  of  kin,  so  that  the  son  could  not  be  next  of 
«  kin,  and  the  decree  confirmed  the  title  of  the  son  to  that  part 

[  •no  ]  of  the  property  which  the  widow  had  *bequeathed  to  him, 
and  the  effect  could  be  no  more  than  this,  that  if  she  did 
not  give  it  to  the  person  who  answered  the  description  of  the 
relation,  that  the  word  '* relation"  would  operate  in  favour 
of  the  next  of  kin,  with  this  difference,  that  the  next  of  kin 
would  take  as  the  relations,  yet  they  would  not  take  in  the 
same  proportions  which  the  next  of    kin  would  take    mider 
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the  statute.  That  principle  was  followed  up  in  Thomas  v.  Hole,}  Wbioht 
and  in  the  case  of  Hands  v.  Hands,l  which  was  determined  in  atkyns. 
1782.  It  appears  that  the  notion  of  the  Masteb  of  the  Bolls, 
at  that  day,  who  decided  the  cause,  was,  that  although  where 
there  was  a  trust  of  that  sort  for  relations,  it  might  be  in  the 
power  of  the  party  in  whom  the  confidence  was  reposed  to  dis- 
appoint the  expectations  of  the  relations,  where  they  were  next 
of  kin,  yet  that  unless  these  expectations  were  actually  dis- 
appointed by  the  act  of  the  person  in  whom  the  confidence  was 
reposed,  they  had  that  species  of  interest  in  the  property  which 
voald  entitle  them  to  sue  in  this  Court,  and  to  have  the  property 
secured  by  being  brought  into  Court,  and  the  Court  would  secure 
it  from  some  other  person  not  entitled  to  it  under  the  trust  which 
was  created  under  the  words  of  confidence.  The  case  of  Harding 
V.  Glyuy  and  Hands  v.  Hands,  had  express  reference  to  giving 
the  property  at  the  death  of  the  person  in  whom  the  confidence 
was  reposed.  I  mark  the  circumstance  as  bringing  this  case,  as 
far  as  the  power  of  devising  goes,  within  the  reach  of  the  cases 
decided.  But  I  do  not  think  it  is  necessary  to  attend  to  the 
power  considered  specifically  as  a  power  to  give  by  devise,  for  if 
the  party  has  a  power  to  give,  whether  the  words  devise  or 
bequeath  are  introduced  or  not,  as  a  power  she  must  have  a 
right  to  exercise  the  power  at  any  part  of  her  life,  and  therefore 
might  *be  capable  of  exercising  it  by  some  future  act,  and  that  f  *^20  ] 
may  be  a  future  act  that  cannot  be  executed  at  that  time,  for  it 
is  to  be  executed  in  favour  of  persons  who  are  then  living,  and 
who  must  answer  the  description  of  next  of  kin  of  the  person 
who  reposes  the  confidence  in  the  person  who  is  to  do  the  future 
act.  In  the  case  of  the  word  '*  relations,"  generally  speaking, 
one  has  to  observe  this,  that  relations  not  only  imply  next 
of  kin,  but  other  persons  who  are  related  in  much  more  remote 
degrees,  and  that  where  there  is  a  power  of  giving  or  devising  to 
relations,  the  power  which  reposed  confidence,  or  expressed  the 
trust,  applies  to  a  great  variety  of  objects,  among  whom  the 
power  might  be  exercised :  and  yet  it  is  not  impossible  that  a 
case  may  exist  where  a  testator  reposing  such  confidence  may 
die  with  only  one  individual  surviving,  who  would  answer  the 

t  Cas.  temp.  Talbot.  t  Cited  1  T.  E.  251,  437. 
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Wright  description  of  relation ;  and  I  think  it  would  be  found  difficult  to 
ATKYX8.  Bay,  that  because  only  one  individual  could  be  represented  as  the 
object  in  the  favour  of  whom  the  trust  was  expressed,  that  a 
different  construction  was  to  be  put  upon  such  a  will,  from  what 
would  be  put  on  a  will  in  which  ex  concessia  it  was  admitted  that 
there  were  a  variety  of  objects  certainly  described,  or  to  be  made 
certain  by  the  act  which  adopted  them.  It  would  be  a  difficult 
thing  that  the  decision  of  the  Court  should  be  different  in  one 
case  from  what  it  would  be  in  the  other.  Now  it  is  in  some  such 
cort  of  way  as  this,  that  I  have  considered  all  the  difficulties 
pressed  on  me  against  the  authority  of  the  decision  of  the 
Master  of  the  Bolls,  and  I  should  have  found  satisfaction  if  I 
could  have  found  in  the  decision  assistance  to  my  mind.  ♦  »  ♦ 
[  122  ]  The  result  of  the  whole  amounts  to  this.     I  pass  over  the  case 

of  Ilarland  v.  Trigg,  \  in  which  it  was  impossible  that  the  words 
"  my  family  "  could  mean  an  heir-at-law.  I  remember  the  case 
myself,  and  I  have  had  frequent  occasion  to  mention  the  case  in 
Dyer,  and  the  case  in  Ambler.  J  In  the  case  of  Harland  v.  Triog^ 
there  was  not  a  word  said  about  family  ;  it  was  impossible  to  say 
any  thing  with  effect;  because  the  argument  v. as,  that  the 
testator  had  given  leasehold  estates  to  the  same  uses  as  his  real 
estates,  and  had  expressed  that  the  leasehold  estates  should  be 
given  to  his  family.  It  was  thereupon  contended  by  those  wLo 
took  interest  in  remainder,  that  the  testator  meant  that  these 
leasehold  estates  should  go  along  with  his  freehold  estates.  Two 
answers  were  given,  1st.  that  he  had  clothed  his  leasehold 
estates  with  the  uses  of  his  real  estates;  and  next,  that  the 
estates  which  were  not  so  clothed  should  go  to  the  same  uses. 
They  were  not  contending  for  the  word  "  family,"  because  the 
testator  had  two  daughters  who  were  his  co-heiresses  at  law  and 
next  of  kin ;  therefore,  unless  you  made  out  from  the  context 
that  by  the  word  **  family  "  he  meant  remainder-men,  you  did 
not  advance  a  step.  When  I  say  unless  you  made  it  out  from 
the  context,  I  admit  that  the  words  "my  family,"  have  been 
words  that  have  had  constructions  more  or  less  large.  The  cases 
at  law  amount  to  this,  that  if  a  man  devises  to  A.  B.  with 
remainder  to  his  family,  inasmuch  as  the  Court  never  will  hold 

t  1  Br.  C.  C.  142.  X  Cunliffe  v.  Cunh'fft,  Axnb.  686. 
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a  devise  to  be  too  uncertain,  unless  no  fair  construction  can  be      Wbioht 
put  upon  it,  that  the  heir-at-law,  as  the  worthiest  of  the  family,      atkyks. 
is  the  person  taken  to  be  described  by  the  word   "family." 
Therefore  in  this  case  if  this  had  been  a  devise  to  Mrs.  Atkyns, 
in  terms  which  would  have  regulated  the  quantity  of  estate  at 
law;  that  is,  if  it  had  been  to  Mrs.  Atkyns  for  life,  with  re- 
mainder *to  **  my  family,"  that  would  have  been  a  remainder       [  'IM  1 
(subject  to  a  question  whether  the  heir-at-law  took  by  descent  or 
purchase)  descriptive  of  some  heir-at-law.    If  that  would  have 
been  so,  the  question  arises  whether  the  power  of  devising,  and 
the  fact  that  the  heir-at-law  may  be  dead  before  the  power  can  be 
executed  makes  any  difference :  and  I  have  alluded  to  the  cases 
I  have  mentioned  for  the  purpose  of  pointing  out  the  diflBculty 
of  establishing  consistently  with  the  cases  the  doctrines  laid  down. 
In  this  case  the  leasehold  estates  are  expressly  mentioned 
among  the  gifts  with  respect  to  which  the  confidence  is  expressed. 
I  have  observed  the  fact  does  not  seem  to  have  been  taken  notice 
of,  or  to  have  been  mentioned  at  the  Bar,  that  the  testator 
mentions  leasehold  estates,  though  he  has  none.     Not  that  his 
having  no  leasehold  estates  makes  any  difference;  for  by  his 
mentioning  that  she  may  dispose  of  leasehold  estates,  you  must 
take  him  to  have  the  same  intention  as  to  leasehold  as  to  free- 
hold estates.     Then  the  difl&culty  occurs  to  which  the  Master  op 
THE  Bolls  alludes,  and  which  Lord  Habdwicee  states  in  the  case 
of  Pyot  V.  Pyot ;  and  yet  this  difficulty  has  been  got  over  in  later 
cases,  for  in  the  case  in  the  Common  Pleas,  and  in  the  case  in 
the  Term  Eeports,  where  the  word  "  relation  "  is  used,  both 
Courts  said,  that  the  words  ''  my  relations,"  relating  to  real 
estate,  shall  receive  the  same  construction  as  with  respect  to 
personal  estate.    Then  if  they  will  receive  the  same  construction 
as  real  estate,  as  with  respect  to  personal  estate,  it  is  difficult  to 
^ypercontrdf  that  the  words  "my  family,"  shall  not  receive 
the  same  construction  with  regard  to  real  and  personal  estate. 
I  have  a  difficulty  with  respect  to  the  decision  in  the  year  1782, 
vhich  is  mentioned  in  the  note  *in  Taunton's  Eeports,  before      [  *124  ] 
referred  to,  the  manuscript  of  which  I  understand  was  from 
among  the  papers  of  the  late  Mr.  Cox,  where  the  word  "  family," 
was  used,  that  it  gave  the  real  estate  to  the  heir-at-law,  and  the 
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Wrtobt  personal  estate  to  the  next  of  kin.  It  is  not  necessary  to  say, 
Atktkr.  whether  that  decision  would  not  be  open  to  considerable  qaestion. 
There  was  no  real  estate  there,  so  that  there  could  be  no  com- 
petition about  it ;  but  it  would  be  too  much  to  say,  after  it  had 
been  held  that  the  word  "  relation  "  by  analogy  to  the  Statute  of 
Distributions  will  give  the  real  estate,  that  the  word  ''  family  " 
will  not  give  personal  estate.  Whether  that  can  be  maintained, 
or  the  decision  in  1782,  makes  no  difference  in  this  case.  *  *  * 
[  123  ]  I  have  no  hesitation  in  stating  this  case  to  be  of  so  much 

importance  and  difficulty,  that  I  should  have  no  objection  to  hear 
it  again  discussed  in  argument,  or  made  the  subject  of  appeal 
elsewhere,  in  order  that  a  point  of  this  magnitude  may  be  left 
with  less  uncertainty  than  now  hangs  about  it.  But  my  present 
opinion  is,  that  I  cannot  disturb  the  judgment  of  the  Mastbb  of 
THB  Bolls. 


[Note. — This  decree  was  afterwards  reversed  by  the  House  of 
Lords  so  far  as  it  declared  that  the  defendant  was  only  tenant 
for  life,  and  all  consequential  directions,  also  the  order  for  the 
Injunction  {ante,  p.  204,  n.),  so  far  as  it  was  founded  on  that 
declaration  (see  note,  17  Ves.  p.  268) ;  and  in  another  suit  {Wright 
V.  Atkyns,  1  T.  &  B.  148)  the  Lord  Chancellor,  in  1828,  made  an 
order  that  Mrs.  Atkyns  should  be  at  liberty  to  cut  timber  in  a 
husbandlike  manner  (as  having  a  qualified  estate  in  fee),  paying 
the  produce  into  Court. — 0.  A.  S.] 


1816-  ADLEY  V.  THE  WHITSTABLE  COMPANY.t 

(19  Veeey,  804-«)8.) 
t  See  11  E.  E.  87  (17  Ves.  315). 
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HYDE  V.  WHITFIELD.t  ^^i^- 

_  ,  ApriU22. 

.     (19  Veaey,  342—344.)  i_: 

To  support  a  writ  of  ne  exeat  regno,  which  issues  only  on  an  equitable    Sldon,  L.C. 
debt,  the  affidavit  must  be  positiye,  except  that  belief  of  the  balance  of        [  342  ] 
an  account  is  sufficient. 

The  bill  stated,  that  the  plaintiff  and  his  partners,  residing  in 
Scotland,  had  employed  the  defendants,  residing  in  Jamaica,  as 
agents ;  and  that  the  partnership,  in  which  the  plaintiff  was 
engaged,  having  become  insolvent,  the  partnership  property  had 
by  legal  assignment  become  vested  in  him  ;  praying  the  writ  of 
ne  exeat  regno  against  the  defendant  Whitfield ;  who  had  come 
to  England ;  and  an  account  agaiast  him  and  his  partner. 

The  writ  issued  upon  an  affidavit  of  the  plaintiff,  sworn  before 
a  justice  of  peace  in  Scotland,  stating,  that  the  plaintiff  verily 
believes,  that  the  sums,  received  by  the  defendants,  exceed  their 
expenditure ;  and  that  upon  the  balance  of  account  1,5002.  at 
least  is  due  from  the  defendants  ;  and  that  the  plaintiff  has  been 
informed  and  believes,  that  the  defendant  Whitfield  actually 
intends  to  go  to  Jamaica  in  the  first  packet;  and  lias 
communicated  such  intention  by  letter  to  several  of  his 
correspondents. 

The  defendant  Whitfield  moved  to  discharge  the  writ  *on  his  [  *^^^  ] 
own  affidavit,  that  he  and  his  partner  carried  on  business  in 
Jamaica ;  where  all  their  papers  and  accounts  are ;  that  he  has 
no  intention  of  quitting  the  kingdom  of  Great  Britain  to  go  else- 
where than  to  his  said  house  of  business  in  Jamaica,  where  or 
from  whence  alone  he  can  procure  the  information  necessary  to 
set  forth  the  account ;  and  that  all  the  transactions  took  place 
upon  the  faith  of  defendant's  being  resident  in  Jamaica. 

Sir  Samuel  RomiUyf  and  Mr.  Wyait,  in  support  of  the 
motion,  contended,  *  *  that  the  affidavit,  on  which  the  writ 
issued,  is  not  positive  as  to  the  defendant's  intention  to  go 
abroad  :  *  *  and  the  writ,  preventing  his  return  home,  deprives 
him  of  the  means  of  settling  the  account. 

t  See  Collintan  v. ,  11  R.  R.  212  (18  Ves.  353). 
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Htd»  Mr.  Hart  and  Mr.  Barber,  for  the  plaintiff.     ♦     ♦     ♦ 

Wbitvisld. 

The  Lord  Chancellor: 

The  writ  has  been  granted  at  the  instance  of  a  plaintiff,  who, 
being  in  Scotland,  is  out  of  the  jurisdiction :  but  my  opinion  is, 
that  the  writ  cannot  issue,  where  the  plaintiff  resides  out  of  the 
jurisdiction.  There  is  no  instance  of  it ;  and  great  inconvenience 
[  •344  ]  would  result  *from  preventing  a  party  returning  home  to  settle 
the  account,  on  the  application  of  the  plaintiff,  who  may  never 
come  here.  If  an  account  is  to  be  taken,  how  is  he  to  proceed 
against  the  plaintiff? 

This  writ  has  improperly  issued  on  another  ground.     It  issues 

only  on  an  equitable  debt;   and  I  will  not  extend  it  farther. 

Here,  as  at  law,  where  a  party  is  held  to  bail,  the  affidavit  must 

be  positive,  except  that  in   the  instance  of  an  account,  if  the 

plaintiff  swears  to  his  belief  as  to  the  balance,  it  is  sufficient. 

But  is  information  and  belief  sufficient  as  to  going  abroad  ?    The 

party  must  swear  that  the  defendant  is  going  abroad,  to  his 

declaration  to  that  effect,  or  to  circumstances  amounting  to  it ; 

as,  where  he  had  accepted  a  situation,  the  duties  of  which  he 

could  not  execute   without   going  abroad.     In    this    case    the 

plaintiff  might  have  received  his  information  from  persons  then 

conscientiously  believing  it,  but  most  grossly  deceived.  Why  was 

not  an  affidavit  made  by  those,  from  whom  the  plaintiff  received 

his  information  ?    Besides,  I  do  not  recollect  an  instance  of  this 

Court  taking  notice  of  an  affidavit,  sworn  before  a  justice  of  peace 

in  Scotland ;  though  the  Courts  of  late  have  acted  upon  affidavits 

sworn  before  Judges  of  the  superior  Courts  of  that  country.    The 

analogy  between  this  writ  and  a  bailable  writ  at  law  is  not 

universal.     The  Court  of  King's  Bench  formerly  would  not  hear 

[  •846  ]      a  defendant  *to  reduce  the  amount  in  which  he  was  to  be  held  to 

bail :  but  this  Court  always  heard  a  defendant  attempting  to  get 

rid  of  this  \^Tit.  With  respect  to  the  statement  in  the  defendant's 

affidavit  as  to  his  intention  of  going  to  Jamaica,  that  I  think  not 

sufficient  to  prevent  the  writ  being  discharged.     The  ground,  on 

which  the  writ  issued,  is  always  stated  in  the  body  of  it ;  and,  if 

it  issued  improperly,  it  ought  to  be  discharged. 

The  writ  was  discharged. 
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SecuritieB,  held  by  a  bankrupt  against  his  acceptances,  made  ayailable    Eldon,  L.G. 
to  the  bill-holders  not  directly,  but  through  the  equity  of  the  assignees        r  345  -1 
under  a  commission  of  bankruptcy  against  the  acceptor,  to  have  them 
applied  in  discharge  of  the  acceptances. 

Bracken  &  Co.  had  an  accoant  with  Brickwood  &  Co.  bankers 
in  London ;  drawing  upon  them,  and  lodging  in  their  hands  from 
time  to  time  bills  and  other  securities  against  their  drafts. 
Brickwood  &  Co.  at  the  period  of  their  bankruptcy  on  the  7th 
July,  1810,  were  under  acceptances  for  Bracken  &  Co.  to  the 
amount  of  24,0002. ;  and  indebted  to  them  a  cash  balance  6,766Z. 
7s.  6^. ;  having  also  in  their  hands  in  short  bills  21,6452.  lOs. 
and  the  title-deeds  of  premises  in  London,  as  a  security  against 
their  acceptances,  which  produced  by  sale  near  2,9612.  On  the 
2nd  of  August,  1810,  Bracken  &  Co.  became  bankrupt.  The 
acceptajices,  except  to  the  amount  of  600Z.  were  proved  under 
both  commissions ;  and  the  dividends  upon  Brickwood's  estate, 
of  2s.  lid,  in  the  pound  upon  28,400Z.  amounted  to  8,4122. 

The  first  of  these  petitions,  by  holders  of  Brickwood's  acceptance,  C  ^^^  ] 
stated,  that  an  order  was  obtained  in  January,  1811,  by  the 
petitioners  in  the  second  petition,  the  assignees  under  the 
commission  against  Bracken  &  Co.  without  notice  to  the  bill- 
holders,  that  the  assignees  of  Brickwood  &  Co.  should  keep 
distinct  accounts  of  their  general  estate  and  the  proceeds  of  the 
short  bills ;  and  should  account  for  and  pay  to  the  assignees  of 
Bracken  the  surplus,  that  might  remain  of  such  proceeds,  after 
payment  of  the  dividends  to  the  bill-holders ;  and  prayed  a 
variation  of  that  order;  and  that  the  assignees  of  the  Brickwoods 
may  be  directed  to  pay  to  the  petitioners  and  the  other  holders 

t  The  nnmerous  cases  on  this  rule  tion   whether   the    rule    ought    to 

of  E<K  parte  Waring  were  collected  be  applied  where  the  securities  are 

and  stated  by  Mr.  A.  C.  Eddis,  in  a  deficient  was  discussed  in  The  Royal 

treatise  on  the  subject  published  in  Bank  of  ScAiUand  v.  The  Commercial 

1876  by  Stevens  &  Sons,  and  judi-  Bank  of  Scotland  (1882)  7  App.  Cas. 

dally  referred  to  and  approved  in  366,  47  L.  T.  360 :  and  see  remarks 

the  Court    of  Appeal  in  Ex  parte  in  Preface. — ^0.  A.  S. 

Z>ec«r(188d)14Q.B.D.611,  ML.  J.  }  This  case  is    also   reported  in 

a  B.  390,  63  L.  T.  131.    The  ques-  2  Bose,  182,  and  2  Qly.  &  J.  404. 
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Wabiko,  of  their  ontstaQding  acceptances  on  account  of  the  Brackens 
Ex  parte.  3^353^^  17,^  6d.,  the  residue  of  the  cash  balance,  after  deducting 
8,412Z.  10«.|  the  amount  of  the  dividends  from  Brickwood's 
estate,  the  proceeds  of  the  short  bills,  and  the  sum  of  2,961L, 
produced  by  the  sale  of  the  premises  in  London ;  and  to  deliver 
such  of  the  said  bills  and  securities  as  have  not  been  converted 
into  money  to  the  petitioners  and  the  other  bill-holders  towards 
satisfaction  of  the  money  remaining  due  upon  such  acceptances, 
as  far  as  they  will  extend. 

Mr,  Leach  and  Mr.  Cooke,  in  support  of  the  first  petition : 

The  subjects  for  consideration  are,  first,  whether  the  bill- 
holders  have  not  an  equitable  claim  upon  this  property :  if  not, 
secondly,  whether  the  assignees  of  Brickwood  have  not  a  right 
to  have  it  applied  to  exonerate  their  estate  from  the  proofs  upon 
their  acceptances  on  account  of  the  Brackens :  thirdly,  whether  the 
general  creditors  have  not  a  right  to  insist,  that  these  particular 
creditors  should  be  satisfied  out  of  the  appropriated  fund. 
[  347  ]  The  object  of  the  assignees  of  the  drawers  appears  to  be  to  use 

the  bankruptcy  of  the  acceptors  as  the  means  of  withdrawing 
that  security,  which,  had  they  continued  solvent,  could  have 
been  retired  only  by  mutual  consent.  Those  assignees  must 
make  out  their  equity ;  which  as  between  them  and  the  assignees 
of  the  acceptors  merely,  would  not  be  difficult:  but  natural 
justice  forbids  the  debtor  to  recall  his  pledge  from  the  surety, 
when  the  effect  will  be  injustice  to  the  bill-holders,  who  are  the 
creditors  of  both.  The  case  of  Mawer  v.  Harrison^  has  estab- 
lished, that  the  creditor  shall  have  the  benefit  of  securities,  given 
by  the  principal  debtor  to  the  surety ;  which  case  is  fortified  by 
the  opinion  of  the  Mastbb  of  thb  Bolls  in  Wright  v.  Morley^l 
that,  as  the  creditor  is  entitled  to  the  benefit  of  all  the  securities 
the  principal  debtor  has  given  to  the  surety,  the  surety  has  full 
as  good  an  equity  to  the  benefit  of  all  securities  the  principal  gives 
to  the  creditor. 

With  regard  to  the  right  of  the  other  creditors,  the  principle 
of  equity  is,  that  a  creditor  shall  be  driven  upon  a  fund,  to  which 

t  1  Eq.  Ca.  Ab.  93,  pi.  5.  see  the  note  at  the  end  of  that  case, 

t  8  E.  E.  at  p.  73  (11  Vee.  22),  but      8  E.  E.  p.  74,-0.  A.  8. 
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he  has  exclusive  resort :  this  particulax  fund  therefore  of  securi-     Wabino, 
ties  to  indemnify  the  surety  should  be  applied  in  favour  of  the  ^^'^' 

other  creditors. 

[It  is  unnecessary  to  refer  to  the  earlier  cases  cited  on  this 
point  since  they  are  covered  by  the  authority  of  this  decision.] 

Mr.  Fonhlanque^  Mr.  Bell,  and  Mr.  Montague,  for    the       [  348  ] 
assignees  of  Bracken  &  Co. 

The  Lord  Chancellob: 

The  prayer  of  the  first  of  these  petitions  has  been  supported 
upon  this  ground,  that  the  short  bills  and  the  mortgage  (laying 
the  cash  balance  for  a  moment  out  of  the  question),  having  been 
placed  with  Brickwook  &  Go.  as  a  security  against  their  accept- 
ances, the  holders  of  those  bills  have  an  equity  to  have  that 
security  applied  specifically  to  the  discharge  of  those  acceptances, 
npon  the  general  ground,  that  upon  a  transaction  of  this  kind, 
a  person  holding  the  bills,  which  are  the  subject  of  indemnity,  has 
a  right  to  the  benefit  of  the  contract  between  the  principal  debtor 
and  the  party  indemnified  ;  and,  though  not  himself  a  party  to 
that  contract,  to  say,  that  he,  who  has  contracted  for  the  payment 
of  certain  debts  out  of  those  pledges,  is  liable  in  equity  to  the 
demand  upon  the  part  of  those,  whose  demands  are  to  be  so 
paid,  for  that  application ;  and  a  case  was  cited,  which  goes  that 
length,  t 

With  regard  to  that  case,  or  cases  in  general,  I  desire  it  to  be 
understood,  that  I  forbear  to  give  any  opinion  upon  that  point : 
but  I  see  nothing  in  this  transaction,  which,  supposing  a  bank- 
ruptcy had  not  occurred,  would  entitle  those,  who  are  creditors 
by  the  acceptances  of  the  bankers,  having  these  deposits,  to 
•maintain  an  equity  upon  them :  the  effect  of  which  would  be,  t  *^^^  3 
that  from  the  moment  of  that  deposit  the  bankers  became  trustees 
for  those  creditors ;  and  could  not  come  to  any  new  arrangement 
with  those,  whose  debts  are  to  be  so  discharged. 

That  doctrine  therefore  not  being  applicable  to  this  case,  the 
view  I  have  taken  of  it  in  other  respects  is  this.    The  first  con- 
sideration is,  what  was  the  nature  of  the  demand  of  Bracken  & 
t  Mawer  v.  Harruon,  1  Eq.  Ca.  Ab.  93,  pi.  6. 
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Wabivo,  Co.y  who  did  not  become  bankrupt  until  August,  upon  Brickwood 
P»rt«-  4  Qq^  ^t  tiig  moment  of  their  bankruptcy,  on  the  7th  of  July. 
If  these  bill-holders  are  to  have  payment  in  preference  to  the 
other  creditors,  it  must  be  by  the  effect  of  an  equity  between 
those  two  houses,  rather  than  by  any  demand  directly  in  their 
own  right  upon  any  fund  in  the  hands  of  Brickwood  &  Co.  With 
regard  to  the  demand  of  Bracken's  house  upon  the  7th  of  July, 
it  is  impossible  to  deny,  that  if  they  had  either  paid,  or  under- 
taken to  pay,  i.e.  to  relieve  Brickwood's  house  from  those  accept- 
ances, the  short  bills  and  the  mortgage  must  have  been  restored 
to  them.  It  is  on  the  other  hand  equally  clear,  that  they  never 
could  have  raised  any  demand  against  the  house  of  Brickwood  in 
respect  of  either  the  cash  balance,  the  short  bills,  or  the  mort- 
gage, without  bringing  in  the  amount  of  those  acceptances; 
admitting,  that  what  the  house  of  Brickwood  had  of  their  pro- 
perty in  short  bills,  &c.  must  be  first  applied  to  the  discharge  of 
those  acceptances,  for  the  sake,  not  of  the  bill-holders,  but  of  the 
house  of  Brickwood ;  who  had  become  liable  to  them ;  and  had  a 
right  to  have  that  liability  cleared  away,  before  any  demand 
could  arise  for  the  Brackens. 
[  350  ]  That  then  being  the  equity  between  these  houses  in  the  interval 

between  their  respective  bankruptcies,  it  does  not  appear  to  me 
varied  by  the  bankruptcy  of  the  Brackens  in  August ;  supposing 
their  assignees  to  have  put  the  estate  of  Brickwood  in  the  same 
situation  as  the  house  they  represent,  if  solvent,  must  have  done, 
to  entitle  themselves  to  the  short  bills ;  and,  having  regard  to  the 
demands  of  all  the  creditors  and  the  bankrupts,  in  this  circuitous 
way,  I  think,  the  bill-holders  must  be  paid,  not  as  having  a  de- 
mand upon  these  funds  in  respect  of  the  acceptances  they  hold ; 
but  as  the  estate  of  Brickwood  &  Co.  must  be  cleared  of  the 
demand  by  their  acceptances ;  and  the  surplus,  after  answering 
that  demand,  must  be  made  good  to  Bracken  &  Co.  That  brings 
me  round  to  the  opinion,  expressed  by  Mr,  Cooke  on  a  former 
occasion,  to  which  I  did  not  then  agree ;  and  appears  the  right 
principle  to  be  applied  in  drawing  out  the  minutes  upon  these 
petitions. 
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SIDNEY  V.   SHELLEY.  isis. 

(19  Vesey.  352-367.)  ^^'^7^^'  ^^' 

For  a  report   of  this  case  given  in  G.   Cooper,  206 — 212,   bldon,  UO. 
under  the  name  of  Sidney  v.  Miller,  see  14  R.  R. 


GOLDSMID   V.   GOLDSMID.f  i8i5. 

(19  Vesey,  368-372.)  J  ^^' 

Portion  by  will  on  marriage  with  consent  of  the  executors,  or  the    Eldon,  L.C. 
major  part  of  them,  their  or  his  executors,  &c.  r  sgg  i 

One  of  two  survivors  consenting,  and  the  other  declining  to  interfere, 
an  inquiry  was  directed,  whether  the  intended  marriage  was  suitable ; 
and,  if  so,  a  proposal  for  a  settlement  to  be  received. 

Benjamin  Goldsmid  by  his  will  in  1798  gave  to  his  brothers 
George,  Asher,  and  Abraham,  Goldsmid  the  sum  of  5,000Z.  upon 
trust  to  invest  the  same  in  8  per  *cent.  annuities,  and  out  of  the  [  *^^^] 
dividends  to  pay  150Z.  per  annum  to  Jessie  Goldsmid,  the  testa- 
tor's wife,  for  the  maintenance  of  his  daughter  Mary  Ann  Gold- 
smid, mitil  she  should  attain  the  age  of  twenty-one  years,  or  be 
married ;  and  that  the  residue  of  such  interest  should  accumu- 
late, and  go  along  with  the  capital;  and,  if  it  should  happen 
that  his  said  daughter  Mary  Ann  should  marry  under  the  age  of 
twenty-one  years,  and  that  such  marriage  should  be  with  the 
previous  consent  of  his  executors  or  the  major  part  of  them,  or 
the  survivors  or  survivor  of  them,  their  or  his  executors,  &c.  then 
and  in  such  case  he  directed,  and  thereby  gave  power  and 
authority,  that  the  capital  of  all  the  said  trust  monies,  and  all 
the  savings  and  accumulations  thereof  should  therefrom  be  paid, 
assigned,  and  transferred,  unto  and  for  the  use  and  benefit  of  his 
said  daughter  Mary  Ann  absolutely,  or  as  she  should  think  fit 
and  direct;  and  in  such  case  he  bequeathed  the  said  capital 
monies  and  all  such  savings,  &c.  as  aforesaid,  unto  and  for  the 
sole  use  and  benefit  of  his  said  daughter :  but,  in  case  his  said 
daughter  should  marry  before  the  age  of  twenty-one  years  with- 
out such  previous  consent,  as  aforesaid,  then  he  directed  the 

t  See  Clarke  y.  Parker,  12  B.  B.  |  This  case    is    also   reported  in 

124  (19  Yes.  1).  O.  Cooper,  225. 
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GoLDSMiD  allowance  of  150Z.  per  annum  to  be  continued  to  his  said  wife  in 
GoLDSMiD.  ^^^  same  manner  as  if  his  said  daughter  had  attained  her  age 
of  twenty-one  years  without  being  married ;  and  he  declared  his 
will,  that  in  case  his  said  daughter  should  happen  to  marry  with- 
out such  previous  consent,  as  aforesaid,  whether  such  marriage 
should  be  before  or  after  his  said  daughter  should  have  attained 
her  said  age  of  twenty-one  years,  such  capital  monies  and  the 
savings,  &c.  should  not  be  paid  or  assigned  to  her ;  but  should  be 
settled  in  manner  therein  mentioned  to  her  separate  use  for  life ; 
with  remainder  to  her  issue,  if  any ;  and,  in  default  of  such  issue, 
[  *370  ]  to  and  among  the  relations  of  his  said  daughter  ^ex  parte  paternd, 
and  as  she  should  by  will  appoint ;  and,  in  default  of  such  ap- 
pointment, among  her  next  of  kin  ex  parte  patemd. 

The  testator  also  bequeathed  the  like  sum  of  5,000Z.  to  his  said 
brothers  for  the  use  and  benefit  of  his  daughter  Hester,  to  be  laid 
out  in  the  8  per  cents. ;  directing,  that  the  stock  to  be  purchased 
should  remain  and  be  transferred,  and  the  dividends  from  time 
to  time  be  paid,  applied,  and  disposed  of,  to  and  for  the  use  and 
benefit  of  his  said  daughter,  and  Of  her  issue,  and,  in  default 
thereof,  to  and  for  the  benefit  of  such  of  his  relations,  subject  to 
the  like  allowance  for  maintenance,  &c.,  and  to  the  like  trusts, 
and  events,  and  powers  of  disposition  of  the  same  by  his  daughter, 
and  to  all  and  every  such  intents  and  purposes  whatsoever,  as  he 
had  before  given  a  legacy  of  5,O0OZ.  and  the  dividends  thereof  for 
his  daughter  Mary  Ann  and  her  issue  and  relations  over,  in  the 
manner  therein  before  expressed;  and,  if  either  of  his  said 
daughters  should  first  marry  without  such  previous  consent,  and 
afterwards  marry  again  with  such  previous  consent,  the  whole  of 
each  daughter's  legacy  should  be  transferred  absolutely  for  her 
benefit,  notwithstanding  there  might  be  issue  of  the  said  mar- 
riage ;  and  he  bequeathed  to  each  of  his  daughters,  whose  first 
marriage  should  take  place  with  such  previous  consent,  as  afore- 
said, the  sum  of  1,0002.  more,  to  be  paid  upon  her  first  wedding 
day,  after  the  solemnization  of  her  marriage,  to  defray  the 
expense. 

The  testator  appointed  his  wife  and  his  three  brothers  executors 
of  his  will,  and  his  nephew  Abraham  Goldsmid,  the  younger,  as 
a  substituted  guardian  and  trustee  for  his  wife,  or  such  one  of 


voL.xin.]        1816.    CH.    19  VESEY,  870—872.  228 

his  brothers,  "who  should  die,  before  the  trusts  should  be  fully    Goldsmid 
executed.    By  a  codicil,  *in  November,  1808,  the  testator  gave    qoldsmid. 
to  the  said  trustees  the  sum  of  2,5002.  for  each  of  his  said      [^371] 
daughters  upon  the  same  trusts  and  conditions  as  the  legacies  in 
his  will. 

The  testator  died  soon  afterwards,  and  George  Goldsmid, 
Abraham  Goldsmid,  and  Abraham  Goldsmid,  junior,  also  died ; 
leaving  Asher  Goldsmid  and  the  testator's  widow  surviving. 

The  bill  was  filed  by  the  plaintiff's  daughter  Hester  Goldsmid ; 
stating  her  desire  of  marrying  Mr.  D. ;  that  her  mother  approves 
the  match ;  and  has  given  her  consent ;  that  he  proposes  to 
settle  her  fortune  with  6,000i.,  his  property ;  and  that  applica- 
tions have  been  made  to  Asher  Goldsmid  for  his  consent ;  and 
praying,  that  he  may  be  decreed  to  consent ;  or,  if  he  shall  waive, 
refuse,  or  disclaim  the  said  guardianship  and  trust  in  respect  of 
the  plaintiff's  marriage,  then  that  the  consent  of  her  mother 
may  be  declared  a  sufficient  consent  within  the  meaning  of  the 
will  to  entitle  the  plaintiff  absolutely  to  the  portion  of  7,5002.,  and 
the  legacy  of  1,0002.;  or  that  an  inquiry  may  be  directed, 
whether  the  marriage  is  suitable ;  and,  if  the  Master's  report 
shall  be  in  favour  of  it,  that  the  plaintiff  may  be  declared  entitled 
to  the  like  proportion  of  the  said  portion,  &c.  as  if  Asher  Gold- 
smid, the  surviving  trustee,  were  dead  previously  to  such  marriage. 

Asher  Goldsmid  by  his  answer,  setting  forth  two  letters  from 
him  to  Mrs.  Goldsmid  and  Mr.  D.,  declining  any  ''  interference 
on  the  present  occasion,"  assigning  the  reason,  that  he  had  not 
been  consulted  in  other  family  arrangements,  stated,  that  he  had 
not  interfered,  and  did  not  intend  to  interfere,  as  to  the  said 
marriage. 

Sir  Samuel  RomiUy  and  Mr.  Cooke,  for  the  plaintiff :  Mr.       [  372  ] 
Trower,  for  the  defendant. 

The  Lord  Chancellob  pronounced  a  decree,  declaring,  that, 
the  defendant,  having  by  his  letters,  set  forth  in  his  answer, 
refused,  and  now  by  his  counsel  refusing,  to  assent  to,  or  dissent 
from,  the  marriage  of  the  plaintiff  with  J.  H.  D.,  and  also  refus- 
ing to  execute  the  confidence  placed  in  him  by  the  testator  as  to 
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OOLDSMID. 


the  said  marriage,  it  was  referred  to  the  Master  to  inquire, 
whether  the  said  marriage  is  a  proper  and  suitable  marriage  for 
the  plaintiff;  and,  in  case  the  Master  should  find  it  a  suitable 
marriage,  directing  him  to  receive  proposals  for  a  settlement 
upon,  or  a  provision  for  the  plaintiff  and  the  issue  of  the  intended 
marriage ;  reserving  farther  directions. 


1815. 
JuM  16,  20. 

Rolls  Court. 
QBA.MT,  M.R. 

[400] 
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SMITH  V.  CAMPBELL 

(19  Vesey,  400—406.)  t 

Beqnest  by  a  testator  in  India,  ''  to  my  nearest  suxriving  relationg  in 
my  natire  country,  Ireland,"  confined  to  brothers  and  sisters,  liring  in 
Ireland  or  elsewhere :  the  addition  of  a  mistaken  description,  viz.  of  the 
place  of  residence,  not  yitiating  a  gift  to  persons  otherwise  sufficiently 
described.    Nephews  and  nieces  excluded. 

Technical  signification  of  the  words  *'  next  of  kin,"  with  reference  to 
the  Statute  of  Distributions. 

John  Smith,  by  his  will,  dated  the  18th  of  August,  1807, 
made  in  the  East  Indies,  where  he  was  then  ^stationed,  bein^^ 
surgeon  of  the  94th  Regiment,  after  some  legacies  disposed  of 
the  residue  of  his  property  in  the  following  manner : 

"  The  remains  of  my  property  of  every  description  to  be  sent 
home  as  it  may  be  realized  and  equally  distributed  among  my 
nearest  surviving  relations  in  my  native  country  Ireland." 

The  testator  died  on  the  24th  of  August,  1807.  Under  a 
decree,  directing  inquiries,  the  Master's  report  stated,  that  the 
testator  at  the  time  of  his  death  had  one  brother,  the  plaintiff, 
Adam  Smith,  and  two  sisters,  Jane  Dixon  and  Mary  Smith, 
all  living  in  Ireland,  five  nephews  and  a  niece  also  living 
in  Ireland,  the  children  of  a  brother,  who  died  in  1800, 
and  two  sisters,  at  the  time  of  his  death  and  still  residing  in 
America.  Jane  Dixon  died  in  1810 ;  and  Mary  Smith  in  1811. 
The  report  stating  the  Master's  opinion,  that  the  plaintiff  and 
the  two  deceased  sisters  of  the  testator  were  his  nearest  relations 
residing  in  Ireland  at  his  death,  a  petition  was  presented  by  the 
plaintiff  and  the  personal  representatives  of  the  deceased  sisters, 
t  This  case  is  also  reported  in  G.  Coop.  275—278. 
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praying  a  confirmation  of  the  report ;  and  a  declaration,  that       Smith 
the  petitioners  are  entitled  to  the  residue,  &c.  Campbblu 

Mr.  Hart  and  Mr.  Trower^  in  support  of  the  petition. 

Mr.  Leach  and  Mr.  Perkins,  for  the  sisters  in  America : 
*     ^     If  a  condition  is  not  clearly  intended,  it  is  mere  descrip-       [  402  J 
lion,  erroneous  as  to  two  of  the  objects. 

Sir  Samuel  KomiUy  and  Mr.  Parker,  for  the  nephews  and 
niece,  referred  to  the  case  of  Whiihorne  v.  Harris  ;  t  in  which  the 
words  **  near  relations  "  were  confined  to  the  next  of  kin,  accord- 
ing to  the  Statute  of  Distributions.    *    *    * 

Mr.  Hart,  in  reply.     ♦     *     * 


[403 


The  Mastbb  of  the  Eolls  :  june  20. 

The  first  question  is  upon  the  meaning  of  the  words  "  my 
nearest  surviving  relations."  They  are  contended  on  one  side  to 
mean  those  persons,  who  are  next  in  blood  to  the  testator :  on 
the  other  they  are  represented  as  equivalent  to  the  next  of  kin, 
according  to  the  Statute  of  Distributions.  The  nearest  delations 
of  this  testator  happen  to  be  a  brother  and  sister.  There  are 
likewise  nephews  and  a  niece,  the  children  of  a  deceased  brother ; 
who  would  be  entitled  to  a  share  under  the  latter  construction  of 
these  words. 

From  the  indefinite  extent  of  the  word ''  relations,"  it  has  been 
found  necessary  to  narrow  it  by  a  construction,  confining  it  to 
the  next  of  kin  under  the  statute.  The  words  ''  near  relations  " 
are  likewise  of  uncertain  signification :  as  to  them  therefore  the 
same  construction  has  been  resorted  to  :  but  there  is  no  uncer- 
tainty in  the  words  **  nearest  relations."  It  is  as  easy  to  ascer- 
tain, who  they  are,  as  the  next  of  kin  under  the  statute.  There 
is  therefore  no  necessity  for  resorting  to  construction,  either  to 
confine,  or  extend,  a  description  in  itself  sufficiently  certain. 

In  the  case  of  Edge  v.  SalishuryX  the  words  were  "nearest 
relations ;  "  who  were  the  same  persons  as  the  next  of  kin  accord- 

t  2  Yes.  Son.  527.  t  Amb.  70. 

B.B. — ^VOL,  Xm.  Q 
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Smith       ing  to  the  statute.    Lord  Hardwicke  therefore  had  no  occasion 

Campbell.    ^  consider,  whether,  supposing  the  latter  had  been  a  larger 

description,  he  would  have  let  in  all  the  persons,  who  would  have 

been  entitled  in  the  case  of  intestacy,  though  not  answering  the 

description  of  nearest  relations. 

[  404  ]  Even  if  the  words  were  "  next  of  kin,"  yet  if  there  was  nothing 

to  shew,  that  he  had  reference  to  the  Statute  of  Distributions,  or 
to  a  division  as  in  the  case  of  intestacy,  the  inclination  of  my 
opinion  would  be,  that  the  nearest  in  kindred  only  are  entitled  ; 
and  that  brothers  and  sisters  would  exclude  nephews  and  nieces 
from  participating  in  such  a  bequest.    I  know,  the  contrary  was 
determined  by  Mr.  Justice  Buller  in  PhilUpsv.  Garth  ;\  who 
held,  that  under  the  words  "  next  of  kin  "  two  surviving  brothers 
were  not  alone  entitled,  but  nephews  and  nieces  were  to  come  in 
with  them.     That  case  came  before  Lord  Thublow,  but  not  upon 
that  point ;  the  brothers  not  appealing  from  Mr.  Justice  Bullek's 
decision  ;  but  the  inclination  of  Lord  Thurlow's  opinion  was  so 
strong  against  that  of  Mr.  Justice  Buller,  that  his  Lordship 
directed  the  cause  to  stand  over ;  that  the  brothers  might  have 
an  opportunity  of  applying  to  rehear  the  cause.    It  was,  however, 
compromised  ;  and  there  was  no  decision  on  that  point.     Li  the 
case  of  Garrick  v.  Lord  Camdenl  the  Lord  Chancellor,  refer- 
ring to  Lord  Thurlow's  doubt,  states  his  own  also,  with  regard 
to  that  decision  of  Mr.  Justice  Buller. 

Supposing,  however,  that  decision  to  be  right,  it  went  upon  a 
principle,  that  leaves  this  case  untouched.  The  principle  of  that 
decision  was,  that  the  words,  "  next  of  kin "  had  received  a 
technical  signification  by  reference  to  the  Statute  of  Distribu- 
tions ;  therefore,  the  testator,  using  those  words,  must  be  under- 
stood in  the  sense,  in  which  they  are  used  in  a  case  of  intestacy : 
but,  as  the  words  "  nearest  relations  "  have  not  received  any 
technical  construction,  and  are  therefore  to  be  understood   in 

[  ^405  ]  their  natural  signification,  it  is  impossible  to  say,  that  ^nephews 
and  nieces  are  to  be  classed  among  the  nearest  relations,  where 
there  are  a  brother  and  sister.  The  nephews  and  nieces  there- 
fore have  no  claim  under  this  bequest.  § 

The  next  question  is  as  to  the  effect  of  the  words  **  in  my 
t  3  Br.  C.  C.  64.    J  9  B.  E.  297  (14  Vee.  372).    §  Mar$h  v.  Marsh,  1  Br.  C.  C.  293. 
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native  country  Ireland :  "  do  they  make  part  of  the  description,  smith 
which  the  relations  mast  bear,  to  be  entitled  imder  this  bequest:  Campbell. 
or  are  they  merely  descriptive  of  the  place,  in  which  the  testator 
supposed  his  relations  to  reside  ?  In  the  one  case  their  residence 
in  Ireland  was  a  condition,  which  the  relations  must  fulfil :  that 
is,  a  description,  which  they  must  answer :  in  the  other  it  is  im- 
material, whether  the  testator  has  or  has  not  correctly  described 
the  place  of  residence  of  those,  who  are  sufficiently  ascertained 
by  the  general  denomination  "nearest  surviving  relations."  My 
opinion  is,  that  he  only  meant  to  designate  the  place,  in  which 
he  supposed  his  relations  were  to  be  found.  He  directs  the 
residue  to  be  sent  home,  and  distributed  among  his  "  nearest 
surviving  relations."  Had  he  stopped  there,  his  executors  might 
not  have  known,  what  was  the  home  he  meant,  and  where  his 
nearest  relations  were  to  be  found.  He  therefore  adds  "in 
Ireland ;  "  as  being  his  home,  and  the  place,  in  which  his  rela- 
tions are  to  be  looked  for.  He  had  left  them  there ;  and  for  any 
thing  t^at  appears  he  supposed  them  to  be  still  residing  there. 
The  words,  it  must  be  confessed,  are  in  a  degree  ambiguous ; 
admitting  either  construction ;  a  restriction,  implying  that  no 
relations,  unless  residing  in  Ireland,  should  take;  or  a  super- 
added description,  only  denoting  the  place  of  their  residence. 
The  latter  seems  to  me  the  true  construction  :  for  there  *is  in  [  '^^^  1 
the  context  nothing  to  shew,  that  he  contemplated  any  distinc- 
tion between  relations  living  in  and  out  of  Ireland  ;  which  is  not 
put  in  contradistiaction  to  any  other  country,  but  in  a  simple 
and  absolute  sense.  If  a  distinction  of  that  kind  had  been 
present  to  his  mind,  his  meaning  would  have  been  more  clearly 
expressed.  He  has  not  said  "  residing  in  Ireland,"  but  simply 
"  in  Ireland."  What  would  answer  that  description  ?  domiciled 
there :  residing  there  at  the  date  of  his  will,  or  at  the  time  of 
his  death ;  or  just  returned  there  after  a  long  absence  ?  If  he 
had  had  it  in  contemplation  to  make  residence  in  Ireland  a  con- 
dition, he  would  in  some  way  have  marked  the  sort  of  residence 
he  required.  It  is  not  probable,  considering  that  he  had  himself 
been  many  years  out  of  the  kingdom,  that  he  should  have  ex- 
cluded those,  who  had  imitated  his  example,  and  gone  to  seek 
their  fortune  in  another  country. 

Q  2 
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Smith  Though  the  words  are  ambiguous,  I  thmk  the  sounder  cod- 

Campbell.  Etruction  is,  that  he  intended  merely  to  describe  the  place  of 
residence ;  and  it  is  perfectly  settled,  that  the  addition  of  a  mis- 
taken description  will  not  vitiate  a  gift  to  persons,  otherwise 
sufficiently  ascertained. 


H15  WETHEKBY  v.  DIXON. 

JfiH^  20.  jjg  y^y^  407-412.)  t 

RolU  Court,  The  presumption  of  ademption  of  a  legacy  by  a  portion  from  a  parent 

Gbant,  M.U.  or  person  in  loco  parentis  is  not  applied  to  an  illegitimate  child,  in  tie 

[  107  ]  absence  of  any  recognition  by  the  testator  of  his  parental  character. 

A  subsequent  provision  for  a  legatee  is  not  of  itself  an  ademption. 

Thomas  Nbatby  by  his  will,  dated  the  7th  of  June,  1809,  gave 
to  Thomas  Wetherby  the  prmcipal  sum  of  1,000Z.  then  due  and 
owing  to  him,  the  testator,  on  mortgage  of  premises  in  Nicholas- 
lane,  Lombard-street,  from  Samuel  Scholey ;  provided,  and  the 
testator  directed,  that,  if  the  said  sum  of  1,000Z.  should  hapi)en 
to  be  paid  to  him  before  his  decease,  then  the  said  legatee, 
thereinbefore  directed  to  be  paid  out  of  the  said  sum,  which 
should  or  might  be  paid  to  the  testator  in  his  life-time,  should 
be  paid  such  sum,  thereinbefore  given  to  him,  out  of  the  rest, 
residue,  and  remainder,  of  the  testator's  estate  and  effects  there- 
inafter given  to  Mrs.  Ann  Stubbs,  the  wife  of  Eichard  Stubbs  ; 
and  he  gave  all  the  rest,  residue,  and  remainder,  of  his  estate, 
&c.  not  thereinbefore  by  him  specifically  bequeathed,  of  what 
nature  or  kind  soever  and  wheresoever,  that  he  should  or  might 
die  possessed  of,  interested  in,  or  entitled  unto,  at  the  time  of  his 
decease,  to  his  daughter  Anne  Stubbs  for  her  separate  use. 

The  bill  claimed  the  legacy.  The  answer  of  the  executors 
stated  and  admitted,  that  in  August,  1810,  the  mortgage  was 
paid  off:  and  the  money  was  paid  by  the  testator  into  his 
bankers;  that  the  testator  purchased  in  the  same  month  of 
August,  700{.  8  per  cent.  Beduced  Bank  Annuities,  in  November 
following  1,300Z.  and  in  July,  1811,  4001,,  in  the  same  fund; 
that  the  whole  fund,  viz.  2,400Z.,  was  in  August,  1811,  transferred 

t  Also  reported  in  G.  Coop.  279. 
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*by  the  testator  into  the  joint  names  of  himself  and  the  plain-    Wethebby 
tiff;  and  by  indentures,  dated  the  27th  of  March,  1813,  reciting,       dixon. 
that  the  testator  had  some  time  since  purchased  in  his  own  name      \  ♦408  ] 
and  with  his   own  money  2,400i.  3  per  cent.  Eeduced  Bank 
Annuities,  and  had  about  August  1811  transferred  the  same  into 
the  joint  names  of  himself  and  the  plaintiff,  and  made  such 
transfer  as  a  provision  for  the  plaintiff  after  his  death,  he 
declared  the  trust  accordingly  for  himself  for  life,  and  after  his 
decease  for  the  plaintiff,  his  executors,  &c.     The  answer  also 
stated,  that  the  testator  was  the  putative  father  of  the  plaintiff. 

Mr.  Leachy  and  Mr.  Heys,  for  the  plaintiff,  [cited  Ex  parte 

Pye  and  Dubost.^]      Trimmer  v.  Bayne  I  is  distinguished  by  the 

circumstance,  that  the  legacy  was  given  expressly  as  a  portion. 
•    *    ♦ 

Sir  Samuel  Romilly,  and  Mr.  Shaduell,  for  the  defendants, 
^cited  Debeze  v.  Afan7i,§  and  Trimmer  v.  Bayne.] 

Mr.  Leachy  in  reply.     *     *     *  [  4io  ] 

The  Master  of  the  Bolls  :  June  20. 

It  is  admitted,  that  generally  a  man  is  entitled  to  the  benefit  r  411 1 
of  as  many  gifts  as  another  thinks  proper  to  bestow  upon  him ; 
and  I  know  of  no  general  rule,  that  a  second  gift  must  be  under- 
stood to  be  a  substitution  for  a  former  one,  and  not  an  addition 
to  it :  but  it  has  been  reasonably  enough  presumed,  that  a  man 
does  not  mean  to  pay  twice  the  same  debt ;  and  Judges  in  Equity 
have  been  in  the  habit  of  giving  the  name  of  debt  to  a  portion, 
given  by  a  father  to  a  child  (not  perhaps  with  great  propriety  in 
a  country,  where  there  is  no  claim  to  anything  in  the  nature  of 
k(jitime) ;  and  thence  a  ^presumption  has  been  raised  against  the  L^^i^  ] 
intention  of  the  father  to  give  two  portions :  but,  to  bring  a  case 
vrithin  that  rule,  the  donor  must  be  a  parent,  or  a  person  in  loco 
jtarentis  ;  and  the  first  gift  must  be  in  the  nature  of  a  portion, 
to  answer  the  description  of  a  debt,  which  is  to  be  satisfied  by 
the  subsequent  provision. 

t  11  R.  R.  173  (18  Vee.  140).  §  1  R.  R  67  (I  Cox,  346). 

{  6  B.  B,  173  (7  Ves.  508).  * 
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f^B-R. 


Wethekby  It  is  impoasible  to  refuse  assent  to  the  Lord  Ghancellob's  dis- 
DixoN.  tinction  in  the  case  Ex  parte  Dubost  +  between  legitimate  and 
illegitimate  children  :  however  whimsical  its  operation  maybe  in 
giving  the  latter  in  the  application  of  this  rule  an  advantage 
over  the  former.  This  testator  has  not  in  either  instrument,  the 
will,  or  the  declaration  of  trust,  recognized  any  relationship 
between  himself  and  the  legatee ;  or  used  any  expression,  from 
which  it  can  be  inferred.  In  consideration  of  law  none  existed 
between  them.  This  is  a  case  therefore,  not  of  a  legal  parent,  or  a 
person  assuming  the  parental  character,  or  discharging  parental 
duties :  nor  is  there  any  thing  in  the  nature  or  manner  of  the 
legacy,  indicating,  that  it  is  given  as  a  portion  by  a  father  for 
his  child.  This  legacy  differs  in  nothing  from  any  other  legacy. 
The  plaintiff  therefore  must  be  considered  as  a  mere  legatee ; 
and  it  was  never  contended,  that  a  subsequent  provision  for  a 
legatee  does  of  itself  operate  as  an  ademption  of  the  legacy. 
Here  is  nothing  therefore  precluding  the  plaintiff  from  claiming 
the  legacy  under  this  will. 


1810. 
April  3. 

1815. 
Jfily  8. 

Eldon,  L.C. 
[424] 


WALTER  V.  MAUNDE. 

(19  Vosey,  424—429.) 

Under  a  devise  of  real  estate  to  trustees  with  power  to  sell  and  distri- 
bute between  the  testator's  relations  within  fifteen  years  after  his  death, 
so  much  of  the  real  estate  as  remains  unconyerted  at  the  period  of 
distribution,  deToWes  upon  the  testator's  statutory  next  of  kin  as  land. 

The  costs  apportioned  according  to  the  value  of  the  real  and  personal 
estates. 

A  devise  to  relations  to  claim  within  a  year  established  for  thoee  claim- 
ing within  that  period. 

[This  was  an  appeal  by  the  heirs  at  law  from  the  decree 
at  the  Rolls  in  the  cause  of  Cole  v.  Wade,  10  R.  R.  129 
— 138,  (16  Ves.  27)  where  the  will  above  referred  to  is  stated, 
and  the  effect  of  this  appeal  is  shortly  given  in  a  note  at  the  end 
of  the  case.  On  this  appeal  the  Lord  Chancellor,  in  reference 
to  certain  points  to  which  the  attention  of  the  Master  of  thb 
Rolls  was  not  directed  below,  delivered  the  following  observa- 
tions : — ] 

•t  11  R.  B.  173  (18  Yes.  140). 
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♦    *    My  opinion  is,  that  this  will  means  by  the  terms     ^valter 
'*  relations  "    and   "  kindred "   the  same   thing ;    but,  if    not,     Maunde. 
without  going  through  all  the  cases,  that  late  determinations  have       July  8. 
settled,  that  the  term  ''relations"  means  next  of  kin  even  as 
to  real  estate. 

I  do  not  observe  in  the  judgment  of  the  Master  of  the  Eolls,  [  ^^g  | 
that  any  notice  was  taken  of  the  power  of  inquiry  given  to  the 
trustees  for  fifteen  years  before  a  distribution ;  but  no  difference 
arises  from  that  in  a  case  of  this  sort.  Where  there  is  a  disposi- 
tion to  relations,  to  claim  within  a  year,  (alluding  to  the  case  f 
upon  Honywood's  will) ;  the  Court  has  said,  those  who  claim 
within  the  year,  may  take  for  convenience ;  as  otherwise  there 
would  be  no  end  of  the  inquiry ;  and  the  terms  of  the  will  may 
be  so  comprehensive  as  to  bafQe  all  attempts  to  execute  it :  but 
this  testator  himself  giving  a  limitation,  equally  answering  the 
purpose  of  convenience,  the  period  is  not  to  be  so  confined. 
This  power  of  inquiry  for  fifteen  years  is  however  not  material ;  as, 
if  the  party  has  his  whole  life  to  make  the  inquiry,  and  accord- 
ing to  the  case  of  Harding  v.  Glyn  J  may  give  to  a  relation,  who 
is  not  the  next  of  kin,  yet,  if  he  has  not  made  the  selection,  the 
Court  gives  the  property  to  those  persons,  who  are  the  next  of 
kin  at  the  testator's  death;  and  here  also  the  party  is  not 
compelled  to  give  a  proportion  of  the  fund  to  each  and  every 
relation ;  but  has  a  power  to  select  such  relations  as  he  thinks 
proper. 

The  Master  of  the  Bolls  declares  his  opinion,  which  is  also 
mine,  that  the  real  and  personal  estates  belong  under  the  circum- 
stances to  the  next  of  kin  of  the  testator :  but  the  language  of 
his  judgment  does  not  necessarily  lead  to  the  language  to  be 
found  in  the  decree.  The  testator  had  both  real  and  personal 
estate ;  and  part  of  the  real  estate  in  a  due  execution  *of  the  [  *^27  ] 
trust  had  been  converted  into  personal.  The  first  consideration 
therefore,  if  the  next  of  kin  are  to  take,  is,  in  what  manner  they 
are  to  take.  According  to  the  decree,  both  the  real  and  personal 
estates  go  to  the  next  of  kin  and  their  personal  representatives. 
That  decision  considers  the  will  as  converting  the  real  estate  out 

t  Btnndi  v.  Honywood,  Amb.  708.      Begister^s  book,  in  Drown  v.  H^ggSy 
\  1  Atk.  469,  corrected  from  the      4  K.  R.  3l'2  {b  Vee.  501). 
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Walter  and  out ;  and  then,  if  the  next  of  kin  are  to  take  the  estate, 
MaundeJ  being  so  converted  out  and  out,  they  must  take  it  as  personal 
estate.  The  question  however  is,  whether,  if  the  testator  has 
given  both  his  real  and  personal  estates  to  trustees,  with  a 
direction  to  distribute  them  in  such  manner  and  proportions,  and 
subject  to  such  annuities  and  mortgages,  as  they  may  think 
proper,  it  follows,  that,  as  they  could  convert,  or  forbear  to 
convert,  this  Court  is  therefore  to  say,  it  will  distribute  the 
whole  as  personal  property ;  as  that  is  more  convenient,  thouj^h 
not  the  mode  of  distribution  directed.  The  effect  of  all  the 
cases  is  this  that  the  will,  if  it  is  to  be  construed  as  giving  to 
the  next  of  kin  under  the  term  "  relations  "  the  real  estate,  gives 
it  as  real  estate;  and,  though,  taking  as  devisees,  in  that 
character  they  take  the  property  in  the  quality,  in  which  they 
receive  it ;  and  a  devise  "  to  my  relations,"  if  that  description 
hits  A.,  has  the  same  effect  as  a  devise  to  A.  and  his  heirs,  the 
devisee,  where  there  is  both  real  and  personal  estate,  will  take 
each,  transmissible  as  such. 

The  question  therefore  is,  whether,  the  discretion,  enabling  the 
execution  of  a  power,  connected  with  trust,  being  gone,  and  the 
effect  being,  that  those,  who  are  the  relations,  or  next  of  kin, 
at  the  death  of  the  testator,  are  to  be  considered  as  the 
persons  to  take,  described  by  name,  are  they  to  take  the 
personal  estate  as  personal,  and  the  real  estate  as  real,  or  as 
personal ;  and  is  there  enough  in  this  will  to  show,  that  the 
f  ♦428  ]  testator  intended  *to  convert  his  real  estate  into  personal  ;  or 
did  he  mean,  that  each  species  of  estate  should  go  in  the  quality, 
in  which  it  is  given  ?  What  is  there  in  this  will  to  show,  that 
he  has  converted  the  real  estate  out  and  out  ?  The  description 
throughout  the  will  is  real  and  personal  estate.  The  power  of 
distribution  describes  the  subject  as  real  and  personal :  all  the 
directions,  prescribing  what  the  trustees  are  to  do,  as  convenient 
for  the  purpose  of  distribution,  advert  to  it  as  consisting  both  of 
real  and  personal,  and  as  remaining  so  after  division :  conveying, 
mortgaging,  for  equality  of  distribution;  subjecting  the  real 
estate  to  charges ;  and  directing  a  conveyance  at  the  end  of  the 
period  of  fifteen  years. 

Suppose,  both  the  trustees  had  died  in  the  testator's   life: 
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upon  what  passage  in  the  will  would  the  relations  have  taken      Walter 
otherwise  than  as  real  or  personal  estate,  equally  to  be  divided      Maundf. 
among  them;  the  effect  of  such  a  will,  where  the  power  of 
distribution  fails,  being,  that  they  do  take  equally  ?    The  conse- 
quence is,  that  they  would  take  the  real  estate  as  real,  and  the 
personal  as  personal. 

If  under  the  will  the  real  estate  is  not  converted,  when  the 
question  is  raised  between  the  heir  at  law  and  next  of  kin, 
there  is  no  equity  between  them.  They  take  the  fund,  as  they 
find  it.  Therefore  the  real  estate  unconverted  remains  real ; 
and,  whether  it  is  fee-simple,  or  gavelkind,  whether  the  party 
himself  would  have  taken  under  the  distribution,  had  it  taken 
effect,  his  proportion  under  an  equal  division  of  the  fund,  now  to 
be  made  among  all,  goes  to  the  representatives  according  to  the 
quality  of  the  property  he  would  himself  have  taken. 

The  only  remaining  question  is  one,  which  could  not  *be  [  **29  ] 
adverted  to  at  the  EoUs,  if  that,  which  I  have  just  considered, 
was  not.  The  trustees  having  proceeded  to  a  certain  extent  to  con- 
vert part  of  the  real  estate,  a  question  has  been  raised,  whether 
that  which  having  been  real  estate  at  the  testator's  death,  is  now 
converted  in  execution  of  the  trust  by  those  persons,  having 
authority  to  convert  it  with  a  view  to  the  distribution  authorised 
by  the  will,  is  to  be  considered  as  personal  estate,  as  it  happens 
to  be,  or  as  real  estate,  as  it  was  at  the  testator's  death.  My 
opinion  upon  that  question  is,  that  whatever  the  trustees  did 
towards  and  in  a  due  execution  of  their  power  with  a  view  to  the 
execution  of  the  trust,  which  is  now  disappointed,  the  Court  will 
also  take  to  be  property  of  the  same  nature  and  quality  as  it  is 
found.  Whatever  therefore  was  converted  into  personal  estate 
in  the  due  execution  of  the  trust  must  be  taken  as  personal 
estate. 

There  is  one  point  more  ;  upon  which  nothing  was  said : 
what  alteration  is  to  be  made  as  to  the  provision  for  the  costs. 
All  the  costs  are  thrown  upon  the  personal  estate  ;  the  whole 
being  considered  as  one  fund.  According  to  my  opinion  that 
will  require  some  alteration  ;  and  the  costs  must  be  apportioned 
according  to  the  value  of  the  real  and  personal  estates. 
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1815.  GOUfiLAY  V.  THE  DUKE  OF  SOMERSET.f 

Jttlu  13,  14.  ,      „ 

1 .  (19  Vesey,  429--432.) 

Jiolli  Court,  Decree  for  speoifio  performance  of  an  agreement  to  grant  a  lease; 

Grant,  M.R,  rejecting  one  term,  for  such  conditions,  &c.  as  shall  be  judged  proper 

[  420  ]  by  J.  G. ;  and  substituting  a  reference  to  the  Master ;  the  agency  of 

J.  G.  not  being  of  the  essence  of  the  contract. 

The  price  is  of  the  essence  of  a  contract  of  sale :  if,  therefore,  to  be 
fixed  by  arbitrators,  and  they  do  not  fix  it,  there  is  no  contract :  bxd:  the 
Court  determining,  that  an  agreement  ought  to  be  executed,  does  not 
require  foreign  aid  to  carry  the  details  into  execution. 

In  this  cause  [for  specific  performance  of  an  agreement  to  grant 
a  lease]  a  question  arose,  whether  the  reference  to  settle  the 
[  •J30  ]  lease,  *to  be  made  by  the  defendant  to  the  plaintiff,  should  be  to 
the  Master,  or  to  Mr.  Gale,  under  the  provision  in  the  agreeiaent, 
that  a  lease  and  counterpart  should  be  prepared,  and  executed 
by  the  parties ;  which  should  contain  all  such  conditions,  reser- 
vations, and  agreements,  with  respect  to  alteration,  and  the 
manner  in  which  the  farm  should  be  left,  ''  and  all  such  osual 
and  proper  conditions,  reservations,  and  agreements,  as  shall 
be  judged  reasonable  and  proper  by  John  Gale,  of,  &c.  land 
surveyor,  and  in  case  of  his  death,  by  some  other  proper  and 
competent  person,  to  be  mutually  agreed  upon  by  the  said 
parties." 

Mr.  Bellf  for  the  defendant.     ♦     ♦     ♦ 

Sir  Samuel  RomiUy,  for  the  plaintiff.     ♦     ♦     ♦ 

The  Master  of  the  Bolls: 

Jui^  14.  I  cannot  find  any  case,  in  which  an  agreement  to  submit  any 

matter  to  reference  has  been  used  in  any  other  way  than  as  an 
objection  by  the  defendant  to  the  interference  of  the  Court  apon 
the  subject-matter  of  such  agreement.     There  is  no  instance  of 

[  *^3i  J  a  plaintiff  seeking  *the  interposition  of  the  Court,  and  obtaining 
it,  who  has  been  held  entitled  to  have  any  part  of  his  relief 
administered  to  him  through  the  medium  of  a  reference, 
compulsory  on  the  other  party.    A  bill  seeking  that,  would  be 

t  Hart  V.  HaH  (1881)  18  Ch.  D.  670,  50  L.  J.  Ch.  697,  45  L.  T.  13. 
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pro  tanto  a  bill  to  enforce  the  specific  performance  of  an  agree- 
ment to  refer  to  arbitration :  a  species  of  bill,  that  has  never 
been  entertained.  In  some  cases,  under  particular  circum- 
stances, as  in  W^aters  v.  Taylor, \  relative  to  the  Opera  House, 
and  the  case  of  a  brewery,  where  there  were  many  partners,  the 
Court  has  said,  it  will  leave  the  parties  to  the  remedy  they 
have  chalked  out  for  themselves :  but  then  it  refused  all  inter- 
position. It  did  not  act  through  the  agency  of  the  arbitrators ; 
appointing  them  to  take  the  account ;  and  adopting  their  decision 
as  its  decree. 

When  the  agreement  is,  that  the  price  of  the  estate  shall  be 
fixed  by  arbitrators,  and  they  do  not  fix  it,  there  is  no  contract ; 
as  the  price  is  of  the  essence  of  a  contract  of  sale,  and  the  Court 
cannot  make  a  contract,  where  there  is  none:  but,  where  the 
Court  has  determined,  that  the  agreement  is  binding  and 
concluded  and  such  as  ought  to  be  executed,  it  does  not  require 
foreign  aid  *to  carry  the  details  into  execution.  Gale's  agency 
is  not  of  the  essence  of  this  contract.  The  plaintiff  will  not 
contend,  that  there  is  an  end  of  it,  if  Gale  refuses  to  settle  a 
lease.  If  the  defendant  insisted,  that  the  only  lease  he  was 
hound  to  execute  was  one  to  be  approved  by  Gale,  and  not  by 
the  Court,  there  would  be  more  colour  for  the  objection :  but 
the  plaintiff  comes  voluntarily  into  Court ;  and  not  stating,  that 
any  lease  was  tendered,  or  any  step  taken  for  obtaining  Gale's 
approbation,  says,  he  does  not  choose  to  be  bound  by  the  lease, 
which  the  Court  may  think  a  proper  one.  That  objection  does 
not  Ue  in  his  mouth.  Suppose  the  reference  made  to  Gale  ;  is 
his  decision  liable  to  exception?  If  it  is,  the  decision  with 
regard  to  the  propriety  of  the  lease  will  ultimately  be  that  of 
the  Court :  if  not,  the  Court  may  be  carrying  into  execution  a 
lease,  which  it  may  think  extremely  unreasonable  and  improper. 
If  the  parties  had  gone  to  Gale,  and  got  him  to  settle  a  lease, 
and  one  of  them  had  objected  to  the  covenants  as  improper,  and 
the  bill  had  been  filed  by  the  other,  the  Court  would  have 
inspected  the  lease ;  and  if  it  were  found  unreasonable,  would 
not  have  decreed  an  execution  of  the  agreement.  In  the  case  of 
Emery  v.  WasCy  I  where  the  arbitrator  had  settled  the  price,  yet 
t  10  R.  E.  1  (15  Yes.  10).  t  7  B-  B.  109  (5  Yes.  846). 


GOURLAY 

V. 

The  Duke 

OF  SOMER. 
SET. 


[  *432  ] 


236 


1815.    CH.     19  VESEY,  432. 


[b.b. 


QotTBLAT 
V. 

The  Dckb 

OP  SOMEB- 
gF.T 


an  execution  of  the  contract  was  refused,  as  the  valuation  had 
not  been  properly  and  discreetly  made. 

Upon  the  whole  my  opinion  is,  that  the  lease  must  be  settled 
by  the  Master,  and  not  by  Mr.  Gale. 


1815. 
Julif  29. 

Jlolh  Court. 
Graxt,  M.R. 

[436] 


[  N33  ] 


WYATT   V.  BARWELL.t 

(19  Vesey,  435—441.) 

To  affect  the  holder  of  a  registered  deed  by  notice  of  a  prior  un- 
registered deed,  actual  notice  must  be  clearly  proved. 
Clerical  mistakes  do  not  vitiate  enrolment  under  the  Begistry  Act. 
Zm  pendens  not  notice  for  the  purpose  of  postponing  a  registered  deed. 

CowiE  having,  in  April,  1806,  taken  a  lease  for  96  years 

of  some  ground,  near  Islington,  on  which  he  proposed  to  erect  a 
chapel  and  other  buildings,  towards  defraying  the  expense, 
opened  a  book  for  receiving  subscriptions ;  and  on  the  1st  of 
December,  1806,  a  deed  was  executed  between  him  and  the 
persons,  who  had  then  subscribed,  declaring  the  purposes,  for 
which  the  chapel  was  to  be  used,  and  the  manner,  in  which  it 
was  to  be  managed :  stating,  that  Cowie  was  the  ^original 
proprietor;  and  declaring,  that  the  management  should  be 
exclusively  vested  in  those  proprietors,  parties  to  this  deed ;  who 
were  constituted  a  committee  of  management ;  that  each  share 
of  1001.  should  entitle  the  holder  to  a  vote ;  and  each  proprietor 
might  sell  and  dispose  of  his  share  or  shares,  first  making  an 
offer  thereof  to  the  committee  or  treasurer  at  the  original  value  of 
lOOl.  a-share. 

By  indentures,  dated  the  8d  of  June,  1808,  reciting  the  lease, 
Cowie  granted  to  Mary  Barwell,  her  executors,  &c.  for  three 
lives,  an  annuity  of  450Z.  out  of  the  premises  demised ;  and,  to 
secure  the  same,  assigned  the  chapel,  pews,  furniture,  &c.  for 

the  residue  of  the  term  to  Sykes,  his  executors,  &c.; 

transferring  to  him  a  policy  of  insurance  from  fire,  effected  by 
Cowie  on  behalf  of  himself  and  the  other  proprietors. 

By  other  indentures,  dated  the  8th  of  May,  1812,  reciting 


t  Bradley  v.  Hichet  (1878)  9  Ch.  D.  189,  47  L.  J.  Ch.  811,  38  L.  T.  810. 
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the  deeds  of  April,  1806,  and  June,  1808,  and  the  policy  of      Wtatt 
insurance,  Cowie  assigned  the  chapel  and  premises,  subject  to     barwkll. 

Mrs.  Barwell's  annuity,  to Soden,  on  trust  to  sell,  and  out 

of  the  proceeds  to  pay  5,0001.  to  Goodacre  &  Co.  bankers  in 
Leicestershire ;  who  had  agreed  to  advance  that  sum  upon  such 
security.  This  deed  and  that  of  1808  were  registered  ;  the  deed 
of  1806  was  not. 

The  plaintiffs  claimed  under  the  deed  of  December,  1806; 
charging  notice  of  that  deed  and  the  interest  of  the  share- 
holders by  the  defendants  Barwell  and  Goodacre  &  Co.;  and 
praying,  that  the  deeds  of  1808  and  1812  may  be  declared  void 
as  ac::ainst  the  plaintiffs  and  the  other  subscribers. 

The  answers  denied  any  notice  whatever.  There  was  no  [  437  ] 
evidence  of  direct  notice :  but  constructive  notice  was  inferred 
from  the  policy  of  insurance,  assigned  to  Mrs.  Barwell's  trustee 
by  the  deed  of  June,  1808,  and  mentioned  in  the  deed  of  1812, 
reciting  that  of  1808;  and  farther  from  an  admission  in  the 
answer  of  the  defendant  Buzzard,  a  partner  in  the  house  of 
Goodacre  &  Co.,  that  in  September,  1812,  before  all  the  money 
was  advanced,  a  paper  was  transmitted  to  him,  merely  for  the 
purpose  of  communication  to  a  person,  who  was  expected  to 
become  a  subscriber  to  the  chapel,  as  to  the  nature  of  the 
security ;  to  the  contents  of  which  paper  the  defendant  stated, 
that  he  did  not  pay  any  attention. 

Two  objections  were  taken  to  the  registration  of  the  deed  of 
1812:  first,  that  the  name  "Soden"  was  in  the  inrolment 
''  Seden : "  secondly,  that,  after  stating  the  assignment  to  be  to 
Seden,  his  executors,  &c.,  it  stated  the  habendum  to  Cowie,  his 
executors,  &c. 

The  Master  of  thk  Bolls  : 

Under  the  deed  of  the  1st  of  December,  1806,  the  plaintiffs  ^^h  20. 
claim  an  equitable  interest  in  this  chapel ;  and  they  file  the  bill 
in  order  to  set  aside  the  two  deeds,  subsequently  executed  by 
Mr.  Cowie  (so  far  at  least  as  those  deeds  affect  the  chapel),  on 
the  ground,  that  the  parties,  claiming  under  them,  had  notice 
of  such  equitable  interest.  What  species  of  interest  the  sub- 
scribers were  to  have  is  not  very  distinctly  defined.    Nothing  is 
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Wyatt      assigned  to  them,  or  to  any  trustee  for  them :  but  they  are  called 
Babwell.    proprietors  throughout  the  deed. 

r  438  }  I^  ^&s  contended,  that  the  latter  of  the  two  registered  deeds, 

executed  in  1812,  is  not  duly  registered ;  and  therefore  the 
registration  is  of  no  avail ;  first,  because  the  name  of  the 
trustee  is  spelt  Soden  in  the  deed  and  Seden  in  the  inrolxnent : 
secondly,  because,  after  stating  the  assignment  to  be  to  Seden, 
his  executors  and  administrators,  the  habendum  is  to  Cowie,  bis 
executors  and  administrators.  But  I  do  not  conceive,  that 
these  mistakes  annul  the  inrolment.  No  object  of  the  Begistry 
Act  +  can  be  aflfected  by  either  of  them.  Notwithstanding  the 
rigorous  exactness,  which  has  been  required  in  inrolments  rmder 
the  Annuity  Act,t  it  was  held  in  Ince  v.  Everard,%  that  clerical 
mistakes  did  not  vitiate  the  memorial.  The  term  assigned  was 
of  61  years.  It  was  stated  to  be  62.  The  consideration  was 
stated  to  be  280Z. :  but  when  they  came  to  aver  payment  of  the 
consideration,  the  statement  was,  that  ''  the  said  sum  of  250//* 
>yas  really  and  bond  fde  paid.  This  last  was  a  more  important 
blunder  than  that  of  stating  the  habendum  to  be  to  Cowie  ;  as 
the  law  says,  that  such  an  habendum  ^  being  repugnant,  is  a  mere 
nullity ;  and  then  the  assignment  stated  stands  as  an  assign* 
ment  to  Soden  ;  which  is  according  to  the  truth  of  the  fact :  and 
would  be  sufficient  without  any  habendum ;  whereas  in  the  case  I 
have  referred  to  it  was  left  in  a  degree  ambiguous,  whether  any 
such  sum  as  2802.  had  been  actually  paid. 

As  to  the  mistake  of  a  letter  in  the  name  of  the  trustee,  I  do 
not  see,  in  what  way  it  could  operate  to  disappoint  any  object  of 
the  Act,  when  the  substance  of  the  transaction  is  admitted  to  be 
correctly  set  forth.     If  search  were  to  be  made  by  an  index  of 

[  *4a9  ]  names  of  persons,  *a  mistake  of  this  kind  might  be  of  some 
importance :  but  the  calendar,  that  is  to  be  kept  at  the  Register 
Office,  is  of  the  parishes,  places,  and  townships,  in  which  the 
lands  lie. 

Then,  taking  the  deeds  to  be  well  registered,  what  evidence 
is  there  of  such  notice  of  the  plaintiffs  interest  as  made  it 
fraudulent  in  the  subsequent  incumbrancers  to  take  the  assign- 

t  Stat.  7  Anne,  c.  20.  by  statute  53  Geo.  III.  c.  141, 

X  Stat.  17  Geo.  m.  c.  26.  Repealed         §  6  T.  B.  545. 
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ments  from  Cowie  ?  A  registered  deed  stands  upon  a  different  Wtatt 
footing  from  an  ordinary  conveyance.  It  has  been  much  babwell. 
doubted,  whether  Courts  ought  ever  to  have  suffered  the 
question  of  notice  to  be  agitated  as  against  a  party,  who  has 
duly  registered  his  conveyance  :  but  they  have  said,  "  we  cannot 
permit  fraud  to  prevail ;  and  it  shall  only  be  in  cases,  where  the 
notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the 
purchaser  to  take  and  register  a  conveyance  in  prejudice  to  the 
known  title  of  another,  that  we  will  suffer  the  registered  deed  to 
be  affected." 

Even  under  this  limitation  the  security,  derived  from  the 
raster,  is  considerably  lessened :  as  no  one  can  with  certainty 
tell,  what  circumstances  may,  truly  or  falsely,  be  given  in 
evidence ;  or  what  judgment  a  Court  will  form  as  to  the  effect 
of  the  evidence  in  any  particular  case.  However,  it  is  suflScient 
for  the  present  purpose  to  say,  that  it  is  only  by  actual  notice 
clearly  proved  that  a  registered  conveyance  can  be  postponed. 
Even  a  lis  pendens  is  not  deemed  notice  for  that  purpose. 

The  plaintiffs  do  not  pretend,  that  their  interest  would  have 
been  discovered  by  any  diligence  in  the  investigation  of  Cowie's 
title :  but  they  say,  there  were  certain  collateral  matters,  from 
which  a  knowledge  of  it  might  *have  been  derived.  Cowie  had,  [  *^40  ] 
it  seems,  effected  an  insurance  of  the  chapel  and  other  buildings, 
which  purported  to  be  made  in  the  name  of  himself  ''and  the 
other  proprietors."  The  policy  was  assigned  to  Mrs.  BarwelPs 
trustee ;  and  is  mentioned  in  the  assignment  of  the  equity  of 
redemption  to  Goodacre  &  Co.  These  parties,  it  is  said,  must 
be  presumed  to  have  inspected  the  policy.  If  they  did,  they 
must  have  seen  that  there  were  "  other  proprietors ; "  and  by 
proper  inquiries  they  might  have  learned,  that  the  plaintiffs 
were  those  other  proprietors.  I  have  no  conception,  that  this 
can  be  deemed  that  clear  proof  of  actual  notice,  which  the  cases 
profess  to  reqmre:  especially  as  there  is  in  the  answers  an 
express  denial  of  any  notice  whatever. 

But  as  against  Goodacre  &  Co.,  it  is  said,  that  there  is  farther 
evidence  of  notice,  which  was  received,  not  indeed  before  they 
took  and  registered  this  assignment,  but  before  they  had 
advanced  the  whole  of  the  money  they  had  agreed  to  lend ;  and 
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it  is  contended,  that  for  the  subsequent  advances  they  are  not 
entitled  to  the  benefit  of  their  security  as  against  the  plaintifiis. 
This  is  founded  on  a  passage  in  the  answer  of  Mr.  Buzzard »  one 
of  the  partners  in  the  house  of  Goodacre  &  Co. ;  who  says,  in 
September,  1812,  he  received  an  instrument,  from  which  notice 
is  inferred.  The  date  of  this  instrument  is  not  mentioned: 
but  I  take  it  for  granted  it  was  prior  to  Goodacre  &  Co.*s 
security.  Now,  here  is  a  paper,  transmitted  to  Mr.  Buzzard, 
not  by  way  of  claim  or  notice  to  him  from  any  of  the  plaintifis, 
not  for  his  own  information  on  any  subject,  not  as  a  ground,  on 
which  he  was  to  do  any  act,  but  merely  for  the  purpose  of 
communication  to  a  person,  who  was  expected  to  become  a 
subscriber  to  the  chapel ;  and  to  whom  it  was  thought  ex])edient 
to  shew  the  nature  of  the  security,  *which  the  subscribers  were 
to  have  for  their  money.  There  was  nothing  in  the  circum- 
stances or  the  purpose  of  the  communication,  that  was  likely  to 
induce  him,  still  less  that  made  it  a  duty  incumbent  upon  him, 
to  pay  any  particular  or  minute  attention  to  the  contents  of 
the  paper ;  and  he  swears  he  did  not  pay  any  attention  to  them. 
This  I  hold  to  be  no  proof  whatever  of  notice. 

I  think,  therefore,  the  plaintiffs  wholly  fail  in  making  out  any 
case  against  the  incumbrancers ;  and  that  the  bill,  so  far  as  it 
seeks  to  affect  their  securities,  must  be 

Dismissed  with  costs  A 


1815. 
July  20. 

BolU  Court. 
Grant,  M.R. 

[441] 


AVELING  V.   KNIPE. 

(19  Veeey,  441—446.) 

A  joint  contract  for  purchase  by  two,  with  equal  payments,  is  a  juint- 
tenancy ;  and  therefore  there  is  survivorship  in  equity. 

Tenants  in  common  of  a  mortgage  term,  joining  in  a  purchase  of  the 
equity  of  redemption  to  them  and  their  heirs,  are  tenants  in  common  of 
the  inheritances 

By  articles  of    agreement,   dated  the  14th  of    May,    1806, 

Edward  Knipe  agreed  to  sell  to  Thomas  Aveling  and  George 

Bowker,  their  heirs  and  assigns,  a  freehold  estate  at  the  price 

of  11,5002. ;  and  it  was  agreed,  that  500Z.,  part  thereof,  should 

t  JoUand  v.  Stainbridye,  4  K.  B.  64  (3  Yes.  478). 
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be  paid  to  Knipe  on  the  execution  of  the  agreement;  that  avblin^ 
5,000/.,  other  part  of  the  said  sum  of  ll,500i.,  should  be  paid  by  ks%e. 
Aveling  and  Bowker,  their  heirs,  executors,  or  administrators,  on 
the  25th  of  March  next ;  and  that  6,000/.,  the  remaining  part, 
should  at  the  same  time  be  secured  to  Knipe,  his  executors,  &c. 
with  interest  at  5  per  cent,  by  mortgage  of  the  estate  sold ;  and 
be  saffered  to  continue  on  such  mortgage,  the  interest  being 
regularly  paid,  for  the  term  of  seven  years ;  and  Knipe  agreed 
to  make  a  clear  *title  at  his  own  expense,  to  pay  half  the  expense  [  *^*2  ] 
of  the  conveyance,  and  to  discharge  all  out-goings  up  to  the  said 
25th  of  March  next,  and  on  payment  of  the  remainder  of  the 
purchase-money  to  Knipe,  and  on  his  having  such  mortgage  for 
6,000i.,  to  put  Aveling  and  Bowker,  their  heirs  or  assigns,  into 
possession ;  and  Aveling  and  Bowker  for  themselves,  their 
heirs,  executors,  and  administrators,  agreed  to  purchase  the  said 
estate  at  the  price  of  11,600Z.,  and  to  pay  and  secure  the 
remainder  of  the  purchase-money  in  the  manner  above- 
mentioned  on  the  25th  of  March  next,  upon  being  put  into 
possession;  and  it  was  farther  agreed,  that,  if  Aveling  and 
Bowker  should  neglect  to  complete  the  purchase,  and  to  pay  or 
secure  the  remainder  of  the  purchase-money  on  or  before  the 
25th  of  March  next,  as  aforesaid,  the  said  Edward  Knipe  having 
made  out  a  good  and  clear  title  to  the  said  estate,  then  and  in 
such  case  the  purchase-money  paid  should  be  forfeited ;  and 
Knipe  should  be  at  liberty  to  resell,  and  Aveling  and  Bowker, 
their  heirs,  executors,  and  administrators,  should  make  good  to 
Knipe  any  loss  or  deficiency  he  might  sustain  in  consequence  of 
such  neglect. 

The  sum  of  500Z.  was  paid  to  Knipe  upon  the  execution  of  the 
agreement.  On  the  10th  of  June,  1806,  Aveling  died ;  having, 
by  his  will,  dated  the  20th  of  May,  1805,  appointed  Bowker  one 
of  his  executors  and  residuary  legatees. 

The  bill  was  filed  by  the  grandson  and  heir  at  law  of  Aveling ; 
alleging,  that  the  sum  of  5001.  had  been  paid  by  Aveling  and 
Bowker  jointly;  and  praying,  that  the  defendants  Knipe  and 
Bowker  may  be  decreed  specifically  to  perform  the  agreement ; 
that  Bowker  may  be  decreed  to  pay  one  half  of  the  purchase- 
money,  and  *the  other  executors  of  Aveling  may  pay  the  re-      [  *^^^  ] 

B,B. — ^voL.  xni.  R 
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AvELiNo  mainder,  and  the  defendant  Enipe  to  make  out  a  clear  and  good 
KiapE.  *^*^®»  *^^  convey  to  the  plaintiff  and  Bowker,  according  to  the 
agreement. 

The  defendant  Bowker  by  his  answer  stated,  that  Aveling  had 
made  the  purchase  for  this  defendant,  his  son-in-law,  who  paid 
the  50(M.  on  the  execution  of  the  agreement  out  of  his  own 
money  :  but  soon  afterwards  Aveling  told  him  he  should  like  to 
go  halves  with  him  in  the  purchase ;  and  the  defendant  answrer- 
ing,  that  he  could  have  no  objection,  as  he  came  to  Aveling  for 
assistance,  and  could  not  purchase  the  estate  without  his  assist- 
ance, Aveling  said  he  would  consider  of  it ;  desiring  the  defen- 
dant to  transfer  2501.  in  the  books  of  his  banker  from  Aveling^s 
account  to  the  defendant's,  as  one  half  of  the  5001.,  paid  to 
Knipe  :  which  transfer  was  made  accordingly ;  it  still  remaining 
undecided,  whether  they  were  to  go  halves  in  the  purchase,  or 
not ;  submitting,  that  in  case  the  agreement  ought  to  be  specifi- 
cally performed,  the  defendant  is  entitled  to  have  it  carried  into 
execution  for  his  sole  benefit ;  and  if  the  conversation  between 
the  defendant  and  Aveling,  and  the  transfer  of  the  sum  of  2501. 
amount  to  an  agreement,  it  must  be  considered  as  a  new  agree- 
ment independent  of  and  distinct  from  the  former,  and  as  it  is 
not  in  writing,  and  signed  by  the  defendant.  Sec.  insisting  apon 
the  Statute  of  Frauds. 

There  was  evidence  of  declarations  of  Aveling  up  to  his  death, 
that  he  assisted  the  defendant  Bowker  in  the  purchase ;  and  that 
the  estate  was  to  be  bought  for  him. 

Thb  Mastbb  of  thb  Bolls: 
jttiy  2u.  It  is  admitted,  that,  if  Aveling  and  Bowker  are  to  be  considered 

as  joint  purchasers,  the  plaintiff's  case  would  wholly  fail.  On 
the  face  of  the  agreement  they  jointly  contract  with  the  vendor  ; 
but  a  doubt  was  suggested,  whether  a  court  of  equity  would  in 
any  case  execute  such  an  agreement  by  a  conveyance  in  joint- 
tenancy.  It  would  not,  if  there  were  any  circumstances,  from 
which  it  could  be  collected,  that  a  joint-tenancy  was  not  in  con- 
templation :  but  I  have  no  conception,  that  it  is  of  course  upon 
a  controversy  between  two  purchasers  to  depart  from  the  letter 
of  their  agreement,  and  decree  them  to  be  tenants  in  common. 
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There  is  a  case,  Edwards  v.  Fashion^  where  the  two  daughters  Avblino 
of  a  mortgagee  for  a  term  of  years,  taking  under  his  will  the  enipe. 
residue  of  his  personal  estate,  including  the  mortgage,  equally  to 
be  divided  between  them,  afterwards  purchased  the  equity  of 
redemption  to  them  and  their  heirs :  it  was  held  imder  the  cir- 
cnmstances,  that  there  was  no  survivorship  :  but  it  is  not  stated, 
as  a  general  principle,  that  articles  of  agreement  must  of  neces- 
sity import  a  tenancy  in  common,  when  in  words  it  is  a  joint- 
tenancy.  That  case  proceeds  upon  the  ground,  that  the  purchase 
was  founded  on  the  mortgage ;  and,  the  daughters  being  tenants 
in  common  of  the  mortgage,  they  were  held  to  be  tenants  in 
common  of  the  equity  of  redemption  likewise. 

It  was  contended,  that  Aveling's  contribution  to  the  purchase- 
money  has  turned  them  into  tenants  in  common.  That  is  not 
the  effect  of  an  advance  of  money  *in  equal  shares.  The  eon-  [  ^415  j 
trary  is  laid  down  by  Sir  Joseph  Jekyll  in  Lake  v.  Gibson,  I  and 
by  Lord  Hakdwicke  §  in  Rigden  v.  Vallier.  There  is  nothing  in 
equal  contribution  repugnant  to  joint- tenancy  :  on  the  contrary 
it  is  of  course  that  joint  tenants  should  contribute  in  equal  pro- 
portions. 

Here  Bowker  in  the  first  instance  advanced  the  whole  deposit ; 
and  one  half  was  afterwards  repaid  to  him  by  Aveling.  In  the 
first  place  I  doubt,  whether,  if  the  advances  had  been  unequal,  we 
conld  have  argued  from  the  case  of  a  deposit  to  the  case  of  payment 
of  the  entire  price ;  for  it  is  enough,  if  before  the  contemplation 
of  the  purchase  the  parties  contributed  equally  to  the  payment. 
Unequal  payments  from  time  to  time  would  not  be  decisive. 
Supposing,  for  the  sake  of  clearness,  we  consider  the  5002.  as  the 
whole  price :  then  it  comes  to  this  :  Bowker  on  the  14th  of  May 
paid  the  purchase-money,  either  entirely  on  his  own  account,  or 
he  advanced  Aveling's  half,  expecting  repayment  from  him.  In 
the  latter  case  the  advance  would  be  made  on  behalf  of  the  two ; 
and  Bowker  would  be  merely  a  creditor  of  Aveling  for  a  moiety. 
They  would  therefore  still  be  joint  tenants. 

But,  supposing  that  Bowker  had  made  the  advance  solely  on 
his  own  account,  and  with  his  own  money,  and  that  the  payment 

t  Pre.  Ch.  332.  §  2  Ves.  Sen.  253;  3  Atk.  734—5. 

J  1  Eq.  Ca.  Ab.  291. 
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to  him  of  a  portion  of  the  price  was  entirely  a  subsequent  trans- 
action, that  would  raise  this  case ;  not  that  Bowker  would  be 
turned  into  a  trustee  for  Aveling  quoad  the  moiety ;  but  there 
would  be  evidence  of  a  new  agreement  +  between  them  for  the 
•purchase  of  a  share  of  Bowker's  interest ;  for,  if  Bowker  by 
payment  of  the  whole  became  in  equity  the  owner  of  the  entire 
estate,  it  could  only  be  by  some  new  bargain  that  any  part  of  it 
could  be  devested  out  of  him.  It  would  then  come  to  the  ques- 
tion, much  agitated  of  late,  whether  payment  of  part  of  the 
purchase-money  is  a  part-performance  of  an  unwritten  agree- 
ment. But  upon  the  evidence  it  seems  clear,  that  all  that  was 
intended  by  the  subsequent  transaction,  was  to  pay  Aveling' s 
proportion  of  the  deposit,  the  whole  of  which  had  in  the  first  in- 
stance, been  advanced  by  Bowker.  If  so,  both  the  parties  con- 
tributed equally  to  the  purchase  ;  which,  as  I  have  already  said, 
would  not  make  them  tenants  in  common.  There  is  nothing 
therefore  to  counteract  the  legal  import  of  the  agreement ;  which 
made  them  clearly  joint  tenants.  Without  entering  therefore 
into  the  evidence  for  the  defendant,  the  bill  must  be  dismissed, 
with  costs  as  against  Knipe,  and  without  costs  as  against  the 
executors. 


isi:>. 

Aor.  8. 

Eldon,  L.C. 

[477] 


HOOPER,   Ex  PAfiTE.+ 

(19  Vesey,  477—480.) 

A  mortgage  cannot  be  extended  by  parol  agreement  so  as  to  cover 
subsequent  advances  fix>m  the  mortgagee  to  the  mortgagor. 

By  indentures  of  mortgage,  dated  the  6th  of  April,  1811, 
Hopkins  demised  premises  to  Ford  for  a  term  of  years,  subjecs 
to  redemption  on  re-payment  of  a  debt  of  400/.  with  interest  on 
the  5th  of  October  next.  Farther  advances  were  made  by  Ford ; 
and  by  an  account  stated  on  the  13th  of  June,  a  farther  sum  of 
4001.  appeared  due  to  Ford.  He  died ;  and  Hopkins  became  a 
bankrupt. 

The  petition  of  the  executors  of  Ford,  alleging,  that  it  was 
understood  and  agreed,  that  the  second  sum  of  400/.  should  be 

t  Legal  v.  Miller,  2  Vcs.  Sen.  229.  J   Also  reported  in  1  Mer.  7, 
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tacked,  and  a  farther  mortgage  executed  for  that  sum,  and  that      Hooper, 
interest  was  paid  on  both  sums,  prayed  a  sale  of  the  premises,     ®*  P*^'^ 
and  an  application  of  the  money,  produced  by  the  sale,  to  the 
discharge  of  both  sums. 

The  Lord  Chancellor  said,  if  the  parties  chose  to  have  *this      C  ^*^^  1 
question  determined  upon  a  bill,  he  should  not  object ;  but  they 
agreed  to  have  his  Lordship's  decision  upon  the  petition. 

Mr.  Fonblanque  and  Mr.  Montague,  in  support  of  the  petition 
[cited  Ex  parte  Langston.  t] 

Mr.  Hart,  for  the  assignees,  opposed  the  petition  as  to  the 
latter  advance ;  contending,  that  the  cases  of  equitable  mortgage 
ought  not  to  be  carried  farther. 

The  Lord  Chancellor  : 

With  great  deference  to  Lord  Thurlow,  who  first  held,  that 
the  deposit  of  a  deed  necessarily  implied  an  *  agreement  for  a  L**79] 
mortgage,  I  repeat,  that  this  decision  has  produced  considerable 
mischief ;  and  that  the  case  of  Russell  v.  Russell  I  ought  not  to 
have  been  decided  as  it  was.  The  vice  of  that  decision  is,  that 
it  supposes,  that  the  deposit  can  refer  to  nothing  but  an  intention 
to  subject  the  estate.  To  that  I  do  not  agree.  A  deposit  of 
title-deeds  may  be  of  considerable  use  without  any  such  object. 
The  right  to  hold  them,  and  so  to  work  out  payment,  is  of  great 
value ;  and  there  are  many  cases,  in  which  that  right  may  be 
mamtained  against  all  the  owners  of  the  estate.  That  decision, 
however,  has  been  repeatedly  followed ;  and  must  not  be  now 
disturbed. 

I  have  more  doubt  upon  my  own  decision,  the  addition  of  a 
second  advance ;  but  I  put  that  upon  the  very  groimd,  which 
has  been  noticed  at  the  Bar,  that  the  re-delivery  of  the  deed  is 
an  idle  ceremony ;  if  the  original  deposit  is  continued  with  an 
agreement  for  a  farther  advance,  that  will  do.  I  speak  with 
doubt  upon  this ;  as  the  practice  of  conveyancers  has  always 

t  11  B.  B.  66  (17   Ves.  227):  Ex      202). 
|wrte  Warner,  12  B.  B.  169  (19  Yes.  J  1  Br.  C.  C.  269. 
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HoopEB,  been,  and  the  law  is,  that  an  original  mortgage,  vesting  the 
Kx  parte.  ^Qg^l  estate  by  a  contract  in  writing,  cannot  be  added  to  by 
parol ;  and  as  to  the  cases  of  part-performance,  the  authorities 
say,  that  the  act,  to  be  considered  a  part-performance,  must  be 
in  its  nature  almost  necessarily  done  in  pursuance  of  such 
contract  alleged.  Thus,  where  repairs,  &c.  are  stated,  the  Court 
must  be  satisfied,  that  they  would  not  have  been  done,  if  that 
contract  had  not  been  made.  The  distinction,  therefore, 
between  the  payment  of  the  whole  money  and  of  a  part  only, 
if  it  can  be  taken  in  the  case  of  a  purchase,  will  not  apply  to  a 

[  ♦480  ]  mortgage.  In  the  former  there  is  no  intention,  that  any  *  debt 
shall  be  contracted.  The  payment,  therefore,  must  be  made,  not 
to  form  a  contract  between  debtor  and  creditor,  but  in  the  dis- 
charge of  some  previous  obligation.  In  the  other  instance,  on 
the  contrary,  the  payment  even  of  the  whole  sum  is  equally 
consistent  with  the  intention  of  a  loan  without,  as  with,  a 
mortgage. 

Therefore,  without  saying,  whether  in  the  case  of  a  parol 
contract  for  the  sale  of  an  estate  payment  of  the  whole  price 
would  be  a  part-performance,  that  would  support  the  contract, 
my  opinion  is,  that,  where  the  contract  is  for  a  mortgage,  the 
advance  of  the  whole  sum  cannot  have  that  effect ;  as  in  the 
former  instance  the  payment  is  of  necessity  a  part-performance 
of  that  contract :  in  the  latter,  the  contract  for  a  loan,  creating  a 
personal  debt,  if  a  mortgage  also  is  to  be  the  security,  the  advance 
of  money  is  not  of  necessity  the  evidence  of  the  intention  for  a 
mortgage,  indicating  no  more  than  that  the  relation  of  debtor 
and  creditor  is  to  be  created.  I  say  confidently,  that  there  never 
was  a  case,  where  a  man,  having  taken  a  mortgage  by  a  legal 
conveyance,  was  afterwards  permitted  to  hold  that  estate  as 
farther  charged,  not  by  a  legal  contract,  but  by  inference  from 
the  possession  of  the  deed.  The  other  cases  have  gone  far 
enough,  indeed  too  far ;  and  I  will  not  add  to  their  authority, 
where  there  are  circumstances  distinguishing  the  case  before  me. 

The    order    was    accordingly    confined    to    the    l^qal 
viort/jage. 
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MILLS  V.   FARMERt  wis. 

(19  Ve«ey.  483-491.)  /^^-^Jj 

A  testator  directs  the  residue  of  his  effects  to  he  divided  for  certain         

charitahle  purposes,  named  hy  him,  '*and  other  charitable  purposes    Eldon,  L.C. 
as  I  do  intend  to  name  hereafter,  after  all  my  worldly  property  is  dis-        r  ^gg  -| 
posed  of  to  the  best  advantage/'  and  he  makes  a  codicil  naming  no  other 
purpose.     This  is  a  valid  bequest  to  charity,  to  be  executed  by  the 
Court,  having  regard  particularly  to  the  objects  specified. 

Although  the  mode,  in  which  a  legacy  is  to  take  effect,  is  in  many 
cases  of  the  substance,  where  charity  is  the  object^  the  Court  provides 
a  mode,  not  provided  for  any  other  legatee ;  as  where  the  person  to 
appoint  dies  without  appointing;  or  where  the  mode  is  illegal,  for 
instance,  to  a  superstitious  use. 

Bequest  to  such  charitable  uses  as  testator  shall  by  codicil,  &c.  direct: 
if  he  leaves  no  direction,  this  Court  disposes  to  such  charitable  uses  as 
it  thinks  fit. 

Favourable  construction  of  a  charitable  bequest. 

James  Farmer  by  his  will,  dated  the  28rd  of  June,  1806, 
directing  his  debts  and  legacies  to  be  paid  as  soon  as  possible 
after  his  decease,  and  giving  legacies  to  relations  and  other 
persons,  made  the  following  residuary  disposition : 

*'  The  rest  and  residue  of  all  my  effects  I  direct  may  be  divided 
for  promoting  the  gospel  in  foreign  parts  and  in  England  for 
bringing  up  ministers  in  different  seminaries  and  other  charita- 
ble purposes  as  I  do  intend  to  name  hereafter  after  all  my 
worldly  property  is  disposed  of  to  the  best  advantage." 

By  a  testamentary  paper,  in  the  form  of  a  letter  to  his  execu- 
tors, dated  the  14th  of  August,  1807,  and  proved  as  a  codicil,  the 
testator  communicates  to  them,  that  in  case  of  illness  or  death 
he  had  sent  to  his  bankers  a  box,  containing  his  will  and  other 
writings ;  and  requests  the  executors,  in  lieu  of  what  he  had  be- 
queathed to  them,  to  accept  500Z.  each,  and  divide  his  wine 
between  them ;  and,  giving  some  other  legacies,  concludes,  that 
it  is  needless  to  have  any  of  his  relations  attend  his  funeral,  as 
it  is  apt  to  breed  ill-will  among  them ;  and  that  grief  on  such 
occasions  is  generally  attended  with  hypocrisy ;  not  specifying 
aay  farther  charitable  purpose,  or  taking  any  notice  of  the 
residuary  disposition  by  his  will. 

t  WhiU  V.  WhitCy  '93,  2  Ch.  41,      540,  56  L.  T.  753.    This  case  is  also 
62  L.  J.  Ch.  342 ;  BUcoe  v.  Jackson      reported  in  1  Mer.  55—104. 
(1887)  35  Ch.  D.  460,  56  L.  J.  Ch. 
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Mills  The  bill  was  filed  by  the  next  of  kin,  claiming  the  *residue  as 

Fabmbb.  undisposed  of.  The  Attorney-General,  being  made  a  defendant, 
[  •484  ]  claimed  it,  as  given  to  charity ;  and  upon  the  hearing  at  the 
Bolls  the  case  was  on  his  part  represented  as  clearly  a  bequest  to 
charity  ;  but,  the  Masteb  of  the  Bolls  expressing  an  opinion, 
that  it  was  too  uncertain,  a  decree  was  upon  that  ground  taken 
for  the  next  of  kin  without  argument. 

Aug.  2^.  The  Attorney 'General  presented  a  petition  of  appeal  to  the 
Lord  Chancbllor  from  that  decree;  who,  having  heard  it 
argued,  expressed  his  opinion,  that  the  decree  would  overturn  a 
great  deal  of  doctrine  and  authority ;  and,  as  the  question  had 
not  been  submitted  to  the  judgment  of  the  Master  of  thb  Bolls 
on  argument,  his  Lordship  directed,  that  it  should  be  again 
argued. 

jVcw.  7.  The  appeal  was  accordingly  again  argued  by  Sir  Arthur 

Pwgo^^  ^or  the  Attorney-General,  and  Mr,  Leach,  for  the  next  of 
kin. 

The  Lord  Chancellor: 

^'ov,  13.  The  construction,  which  I  put  upon  this  residuary  clause,  is, 

that  the  executors  are  to  make  the  most  they  can  of  the  pro- 
perty, and  that  what  remains  is  to  be  divided  in  the  manner  here 
directed.     The  codicil,  which  is  in  the  form  of  a  letter  to  the  two 

[  •'^85  ]  persons  named  as  •executors,  must  persuade  any  rational  person 
out  of  this  Court,  that  the  testator  made  it  as  a  testamentary  in- 
strument, to  operate  in  case  of  illness  or  death  preventing  any 
farther  disposition ;  and  that  he  thought  the  will  and  codicil 
together  would  effectually  dispose  of  all  he  had ;  and  the  con- 
cluding paragraph  shows,  that  his  intention  of  kindness  to  his 
relations  had  not  increased.  It  seems  probable,  that  he  has 
given  legacies  to  those,  who  represent  him  as  his  next  of  kin  ; 
but  his  intention  towards  them,  unless  the  residue  is  given  away, 
cannot  affect  their  claim  to  it.  They  take,  not  under  his  inten- 
tion, but  unless  the  intention  appears,  that  they  are  not  to  take. 
The  will  must  be  taken  as  if  published  at  the  date  of  the  latter 
instrument ;  and  stands  with  the  alteration,  introduced  bj  that 
paper,  precisely  as  if  that  codicil  had  not  been  made. 
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This  reduces  the  case  to  the  only  question;  whether,  regard 
being  had  to  the  rules,  which  courts  of  equity  have  been  for 
centuries  in  the  habit  of  applying  to  what  are  called  privileged 
testaments,  this  residue  is  effectually  disposed  of.  I  take  the 
term  "privileged"  from  the  passage  in  Swinburne t  upon  that 
subject ;  which  in  some  degree  accounts  for  the  doctrine  in  the 
Attorney-General  v.  Syderfin ;  %   that,  the  charge  being  for  a 


Mills 
Fabmbb. 


t  Swinb.  7tli  edit.  p.  1,  s.  13,  p.  61. 

X  1  Vom.  224.  The  following  re- 
port of  this  case,  from  the  Begistrar's 
book,  is  set  out  in  a  note  in  7  Yes. 
p.  43  :— 

*The  Attorney-Otneral  9X  the  relation 

of   the    Chvemara    of    Chrisfs 

Hospital  y.  Robtri  Syderjin,  Anne 

Syderfin^  and  others,  defendants. 

In  Chancery,  Beg.  Lib.  A.  fo.  340, 

11th  February,  1683. 
The  information  was  to  be  relieved 
touching  the  sum  of  1,000^.  given 
to  charitable  uses  by  the  will  of 
Thomas  Syderfin ;  setting  forth,  that 
the  said  T.  S.  late  of  the  Middle 
Temple,  being  Ids  life-time  seised  in 
fee-simple  of  divers  messuages, 
lands,  and  tenements,  in  the  counties 
of  Somerset  and  Surrey,  and  pos- 
sessed of  a  considerable  personal 
estate,  made  his  will,  dated  the  17th 
of  March,  1678 ;  and  thereby  devised 
and  charged  all  his  said  messuages 
and  lands  for  the  payment  of  such 
debts  as  the  personal  estate  of  him 
the  said  T.  S.  should  fall  short;  and 
to  pay  2002.  per  annum  to  his  wife 
for  her  life;  and  thereby  taking 
notice  he  had  but  one  daughter 
living,  made  a  provision  for  main- 
tenance and  a  portion  for  her,  to  be 
paid  at  her  age  of  twenty-one,  and 
also  for  such  other  daughter  or 
daughters  as  he  might  after  have; 
and  in  case  of  no  son,  and  his 
d^nght*w  or  daughters  should  die, 
then  he  devised  the  premises  in 
Somersetshire  to  the  defendant,  his 
brother,  upon  trust  to  pay  the  defen- 


dant Anne,  his  wife,  1,000/.,  if  then 
living,  and  1,000/.  more  to  charitable 
uses  as  he  had  directed :  and  of  his 
said  will  made  the  defendant  Anne 
executrix. 

That  the  said  testator  shortly  after 
died,  seised  and  possessed,  as  afore- 
said ;  and  that  the  defendant  proved 
the  will ;  and  possessed  herself  of  all 
the  personal  estate,  sufficient  to  pay 
debts,  and  particularly  the  sum  of 
1,000/.  to  charity,  in  case  it  ought  to 
be  charged  upon  the  personal  estate. 

That  the  testator  having  no  issue 
but  his  said  daughter  Anne,  and  she 
dying  about  the  age  of  six  years, 
before  her  portion  became  payable, 
the  devise  of  the  estate  in  Somerset- 
shire did  take  effect  to  said  Bobert 
Syderfin,  and  the  heirs  male  of  his 
body,  subject  to  the  ♦said  1,000/. ; 
the  same  being  of  the  yearly  value 
of  500/. :  which  ought  to  be  charged 
thereon,  or  at  least  upon  the  personal 
estate,  and  to  be  paid  and  applied, 
as  the  said  testator  did  by  deed  or 
writing  in  his  lifetime  declare;  in 
case  any  such  deed  or  writing  were 
made  and  produced ;  and  in  case  no 
direction  or  appointment  were  made, 
then  the  said  1,000/.  and  the  produce 
thereof  ought  to  be  employed  as  his 
Majesty  in  this  Court  shall  think  fit 
to  direct  and  appoint;  and  no  advan- 
tage or  benefit  ought  to  be  had  by 
the  said  devisee  of  the  lands  or  the 
executrix  by  the  neglect  or  omission 
in  not  directing  or  limitiDg,  to  what 
particular  charitable  uses  the  said 
1,000/.  should  be  paid  and  applied; 
it  being  clear,  that  it  was  his  inten- 
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charity,  mentioned  in  a  paper,  which  was  not  found,  that  will 
was  constraed  in  a  way,  in  which  it  could  not  possibly  have  been 


tion  and  design,  that  the  same  should 
be  paid  out  of  his  estate  and  applied 
to  charitable  uses. 

That  the  defendants  contriving  to 
defeat  the  said  charitable  gift,  do 
detain  and  conceal  the  said  deed  and 
writing,  whereby  the  said  charitable 
uses  are  limited  and  directed  by  the 
testator :  and  consequently  the  charity 
is  in  danger  of  being  lost,  without  a 
discovery,  whether  such  deed  or 
inbtrument  was  made,  whereby  the 
particular  charitable  uses  the  said 
1,000/.  was  limited  to  might  appear ; 
and  that  in  case  no  such  do  appear, 
then  the  said  1,000/.  ought  to  go  to 
such  charitable  uses  as  this  Court 
pursuant  to  his  Majesty's  gracious 
pleasure  would  direct:  his  Majesty 
having  signified  his  gracious  inten- 
tions, that  the  same  should  be  paid 
to  the  relators,  to  be  employed  for 
the  use  of  the  mathematical  boys  on 
his  Majesty's  new  Boyal  Foundation 
in  Christ's  Hospital,  in  such  manner 
as  his  Majesty  should  think  fit. 

Whereto  the  defendants  by  their 
answers  insisted  upon  the  insuf- 
ficiency of  the  personal  estate  to  pay 
the  debts  beside  the  funeral  expenses 
and  charges  of  proving  the  will ;  and 
that  the  real  estate  in  Somersetshire 
was  leased  out  for  two  or  three  lives, 
or  for  long  terms  of  years  determin- 
able upon  lives  under  small  yearly 
rents,  which  if  clear  and  free  from 
leases  and  incumbrances  might  be 
worth  600/.  per  annum ;  and  for  the 
Surrey  lands  the  same  were  sold; 
and  the  money  thereby  raised  was 
disbursed  in  paying  the  defendant 
[  •?  Vc8.  Anne  ♦her  legacy  of  1 ,000/.  And  as 
^^i  **•  ]  touching  any  instrument  in  writing, 
whereby  the  said  testator  did  direct 
the  particular  uses,  persons,  or  places, 
the  1,000/.  for  the  charitable  uses 
should  be  paid,  the  defendant  Bobert 
Syderfin  duth  by  answer  set  forth. 


that  he  hath  diligently  sought,  bat 
cannot  find  any;  and  if  no  sucli  shall 
appear,  he  is  advised  the  dervijse  of 
the  1,000/.  is  void;  and  submitB  the 
same  to  the  judgment  of  the  Couxt ; 
but  saith,  that  the  present  rente  are 
not  sufiBcient  to  pay  the  20(tf .  per 
annum  devised  to  the  other  defendant 
the  executrix:  whereto  the  said 
plaintiff's  counsel  insisted,  that  the 
bequest  of  this  1,000/.  to  charitable 
uses  is  a  trust  on  the  estates;  and 
where  there  is  no  direction,  hovr  ihe 
same  should  be  applied,  it  is  in  the 
power  of  the  King  to  appoint  the 
same ;  and  his  Majesty  havings  made 
such  appointment,  as  aforesaid,  it 
ought  to  be  applied  according  to  such 
appointment. 

Whereupon  his  lordship  declared, 
that  this  legacy  of  1,000/.  was  a 
charity  well  devised;  though  there 
was  no  direction,  how  the  same  should 
be  applied;  and  there  being  no  direc- 
tion yet  found  for  the  employing 
thereof,  it  ought  to  be  employed,  as 
his  Majesty  hath  directed,  fiat  how 
and  when  the  same  shall  be  raised 
and  paid  being  the  question,  the 
plaintiff's  counsel  proposed,  that  the 
said  defendant  Robert  might  pay 
100/.  per  annum  for  ten  years  in 
satisfaction  of  the  1,000/. ;  and  the 
defendant  Robert  Syderfin,  present 
in  Court,  consenting  thereto,  his 
Lordship  doth  order  and  decree,  that 
the  said  1,000/.  be  paid  to  tiie  said 
relators  accordingly  by  100/.  a  year, 
yearly  payable  on  every  Candlemas 
Day  for  ten  years  next,  till  the  vrhole 
be  paid  to  the  relators,  giving  a  suf  > 
ficient  receipt  or  discharge  for  the 
same  under  their  common  seal ;  the 
first  payment  to  begin  and  be  made 
on  Candlemas  Day  next ;  and  when 
and  as  often  as  the  said  100/.  per 
annum  shall  be  paid  unto  the  said 
relators,  Sir  Robert  Lyard,  Knt.  &c« 
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construed,  if  that  sum  had  been  charged  for  an  individual,  not       Mills 

that  privileged  legatee.     The  paper  not  appearing,  there  was  no      fabmeb. 

evidence,  admissible  or  inadmissible,  of  the  contents ;   yet  the 

Court  held,  ♦that  what  the  testator  had  said  was  sufficient  to       [  *486  ] 

show,  that  at  the  time  of  making  the  will  a  benefit  was  intended 

to  charity;  and  it  was  carried  so  far,  that  Swinburne  says,i  if 

the  testament  ad  pias  causas  be  found  cancelled,  and  it  is  not 

known,  whether  the  testator  did  willingly  cancel  the  same,  the 

law,  with    reference    to  such    legatee,  presumes  it  cancelled 

unadvisedly ;  and  it  shall  operate,  as  if  not  cancelled.    Whether 

any  such  principle  led  the  decision  of  the  Court  in  the  Attor- 

nty-General  v.  Syderfin,  I  do  not  know ;  but  it  is  clear,  from 

the  papers  in  that  cause,  which  are  still  existing,  that  it  was 

very  much  considered  in  this  CJourt. 

With  regard  to  charity,  therefore,  without  going  through  all 
the  cases,  which  I  examined  with  great  diligence  in  Moggridge  v. 
ThackweUyX  a  case  that,  bound  by  precedent,  I  decided  as  much 
against  my  inclination  as  any  act  of  my  judicial  life,  I  consider 
it  now  established,  that  although  the  mode,  in  which  a  legacy  is 
to  take  effect,  is  in  many  cases  with  regard  to  an  individual 
legatee  considered  as  of  the  substance  of  the  legacy,  where  a 
legacy  is  given  so  as  to  denote,  that  charity  is  the  legatee,  the 
Court  does  not  hold,  that  the  mode  is  of  the  substance  of  the 
legacy ;  but  will  effectuate  the  gift  to  charity,  as  the  substance ; 

is  to  see  the  same  put  out  at  interest,  Bobert  Syderfin  is  and  shall  be  hereby 

till  the  whole  1,000/.  be  paid,  and  to  from  time  to  time  protected  and  saved 

compute  the  charge  of   this ;    and  harmless  and  indemnified,  and  his 

vhen  the  1,000/.  is  to  be  paid  into  said  estate  in  the  county  of  Somerset 

the  said  relator's    hands,  the   said  discharged  of  and  from  the  same,  in 

Master  is  to  see  the  said  money  and  case  any  direction  shaU  hereafter  be 

all  interest  arising  thereby  (the  said  found  of  the  said  Thomas  Syderfin, 

charge  of  this  present  being  first  directing  and  limiting,  how  the  said 

deducted  out  of  the   said  interest)  1 ,000/.  shall  be  paid. 

laid  out  in    *lands,   tenements,   or  r  ♦^  ^.^g 

rents,  and  settled  on  the  said  re-  Note, — In  Moggridge  v.  Thackwell^        46,  w.  ] 

latore:  whereby  the  proceeds  thereof  7  Ves.  71 ,  Lord  Eldon  says  that  the 

may  be  employed  for  the  use  of  the  authority  of  this  case  has  been  imi- 

said    mathematical     boys     in    his  yersally    recognized    ever    since.  — 

Majesty's  new  Boyal  Foundation  in  0.  A.  S. 

Christ's  Hospital  for  ever ;  and  on  t  P.  67.     See  also  p.  7,  s.  16,  638. 

payment  thereof  the  said  defendant  t  fi  £•  B.  76  (7  Yes.  36). 
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Mills       providing  a  mode  for  that  legatee  to  take,  which  is  not  provided 
Fabmbb.     for  any  other  legatee. 

[  •487  ]  This  is  amply  illustrated  by  the  Attorney-General  v.  ^Syderfin, 

and  Moggridge  v.  ThackweU :  where  Vaston  the  person  who  was 
to  appoint  the  charity,  died  in  the  life  of  the  testatrix :  bo,  where 
the  legacy  is  to  such  charities  as  the  executors  shall  appoint ; 
and  the  executor,  having  survived  the  testator,  dies  without  hav- 
ing attempted  to  distribute  the  fund;  and  a  variety  of  other 
cases  may  be  put.  The  same  principle,  as  to  charitable  legacies, 
prevailed  in  another  class  of  cases,  also  collected  in  Moggridge  v. 
ThackweU ;  where  the  legacy  was  to  a  superstitious  use,  it  was 
always  held,  that  the  purpose  was  to  give  to  charity  ;  and 
although  the  particular  object  was  illegal,  as  in  the  instance  of 
the  Jewish  Synagogue,!  it  was  said,  the  principal  part  of  the 
intention  was  charity,  and  that  should  have  effect. 

It  is  quite  impossible,  therefore,  now  to  maintain,  that  a  dis- 
position to  charity  is  to  be  construed  as  a  legacy  to  an  ordinary 
legatee;  who  must  be  suflBciently  pointed  out  and  described. 
Therefore,  without  again  going  through  all  those  cases,  I  recur 
to  the  doctrine  in  Freeman,  t  that  if  a  sum  of  money  is 
bequeathed  to  such  charitable  uses  as  the  testator  shall  direct  by 
a  codicil  or  note  in  writing,  and  he  leaves  no  direction,  this 
Court  may  dispose  of  it  to  such  charitable  uses  as  the  Court  shall 
think  fit.  I  am  ready  to  admit,  that  I  do  not  know  anj  case 
deciding  that  proposition  so  largely  as  it  is  there  stated. 
Syderjin's  case  does  not.  What  is  the  case  of  Jones^  referred  to 
in  Freeman,  I  do  not  know.§  If,  however,  no  decision  has  gone 
to  the  extent  of  the  doctrine  there  stated,  it  may  be  also  safely 

L  *488  ]  affirmed,  that  no  case  *has  determined  it  not  to  be  law :  and 
it  has  been  cited  as  authority  in  almost  every  case  of  a  charity, 
that  has  since  occurred. 

[After  referring  to  several  other  authorities  prior  to  Moggridfje 
V.  ThackweU^  the  Lord  Chancellor  continued :] 

Then,  considering  the  manner  in  which  the  Court  is,  I  will 

t  De  Costa  t.  De  Pas,  Amb.  228.        ported  at  lengtli  in  a  note  to  Whit^ 
X  2  Freem.  261.  v.    WhiU,  '93,    2    Ch.  at  p.   49.— 

S  TliiB  case  of  Jones  is  now  re-      0.  A.  8. 
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not  say  inclined,  but  bound,  after  such  a  series  of  *autliority  to        Mills 

,      .  r. 

construe  a  charitable  bequest  with  an  inclination  to  support  it,  is      Farmeb. 
any  violence  done  to  the  words  of  this  residuary  clause  by  giving      [  ♦480  ] 
effect  to  the  general  object  in  this  particular  case,  even  without 
the  assistance  of  the  full  strength  of  the  proposition  established 
by  the  precedents?     I  consider  this  case  almost  as  originally 
heard  before  me  ;  as  I  understand  it  went  off  without  argument ; 
the  counsel,  representing  the  Attorney-General,  considering  that 
it  must  be  decided  in  favour  of  the  charity ;  but  the  Court  taking 
it,  that,  the  testator  having  contemplated  a  division  between  the 
objects  named  and  not  named  in  uncertain  proportions,  there 
was  so  much  uncertainty  in  the  will,  that  it  could  not  be  executed 
in  favour  of  charity.     Can  that  be  made  consistent  with  the 
decisions  ?     Whether  the  uncertainty  is  produced  by  the  impossi- 
bility of  ascertaining  the  mode  of  executing  the  purposes,  or  by 
the  failure  of  the  mode  pointed  out,  makes  no  great  difference. 
In  Moggridge  v.   Thackwell,  for  instance,  it  was  intended,  that 
Vaston  should  give  to  more  than  one  object,  and  should  ascertain 
the  proportions    among    those  more  numerous  objects.     The 
testatrix,  therefore,  had  not  said  what  charitable  purposes,  how 
many,  or  in  what  proportions  they  should  take.     She  had,  it  is 
true,  mentioned  charitable,  purposes  ;  and  that  is  the  distinction 
between  this  case  and  that ;  if  this  testator  can  upon  reasonable 
construction  be  taken  to  mean  not  to  give  to  any  charitable  pur- 
pose, unless  the  other  charitable  purposes,  to  which  he  alludes, 
shall  be  afterwards  specified  ;  the  clause  in  Moggridge  v.  Thack- 
tcell  being  a  gift  to  charitable  purposes,  although  in  a  way,  that, 
if  not  to  charity,  would  not  in  this  Court  have  amounted  to  a  gift. 

The  case  is  thus  reduced  to  this :  whether  the  testator,  using  [  490  J 
the  word  "  divided,"  (which  by  no  means  in  charitable  bequests 
necessarily  infers  equality,)  intended,  that  the  two  institutions 
he  named  should  take  proportions  in  the  proposed  division,  if  he 
should  name  any  other  charitable  purposes,  to  take  the  residue  ; 
or,  whether  he  must  not  be  taken  to  have  meant  to  give  to 
charitable  purposes ;  and,  meaning  that,  went  so  far  then  as  to 
name  two  objects,  directing,  that  with  those  two  others  should 
take,  if  according  to  his  intention  at  that  time,  he  should  name 
others.    It  is  doubt ^u\  whether  the  former  would  be  the  right 
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Mills 
Farmeb. 


I  *^^l  ] 


construction  even  in  the  case  of  ordinary  legatees ;  for  instance, 
legacies  were  given  to  the  individuals  A,  B,  and  C,  and  such 
other  persons  as  the  testator  should  afterwards  name,  and  he 
did  not  name  any  others,  that  A,  B,  and  C,  should  not  take ;  as 
then  he  must  be  taken  to  have  meant  nothing  by  the  beqaest  to 
the  individuals  named,  unless  other  objects  were  found.  It  is 
impossible  to  construe  the  clause  literally ;  as,  if  by  a  codicil  this 
testator  had  named  only  one  other  charity,  that  third  object, 
though  not  in  the  plural  number,  would  have  taken. 

The  question  then  comes  to  this,  whether  the  next  of  kin  are 
to  take  one-third,  and  the  two  charities  named  are  to  take  the 
residue  in  some  way  between  them ;  or,  whether  the  true  inten- 
tion must  not  be  taken  to  be  to  give  to  charity ;  going  the  length 
of  naming  two  objects,  and  intending  to  name  others,  bat  not 
having  done  so ;  and  the  judgment  to  which  I  am  very  relactantly 
driven  by  the  spirit  of  all  the  precedents,  is,  that  this  is  a  bequest 
to  charitable  purposes ;  and  being  so,  a  scheme  must  be  laid  before 
the  Master  for  the  purpose  of  distributing  the  fund,  having  regard 
particularly  to  those  two  objects  named ;  and  that  part  of  the 
decree,  which  ^declares  the  residuary  bequest  void  for  uncertainty, 
must  be  reversed.  All  the  costs  must  be  paid  out  of  the  estate, 
as  between  attorney  and  client. 

If  this  case  should  be  taken  to  the  House  of  Lords,  and  there 
any  distinction  can  be  made  between  it  and  the  cases  decided,  I 
shall  feel  satisfaction ;  but  I  cannot  find  my  way  through  this 
wall  of  authority  to  a  contrary  decision. 


1815. 

Feb.  10,  13. 

Noe.  24,  25, 

27. 

Eldok,  L.C. 

[404] 


BOOTLE  V.   BLUNDELL. 

(19  Veaey,  494—634.) 

Exoneration  of  the  personal  estate  from  the  payment  of  debts  upon 
the  plain  intention,  ooUected  from  the  whole  will. 

[This  case  is  also  reported  in  1  Her.  193  to  289.  The  report 
there  given  is  usually  cited  when  this  case  is  referred  to,  and  it 
will  therefore  be  convenient  to  select  that  report  for  the  Revised 
Reports,  and  to  retain  it  in  its  proper  place  in  the  cases  taken 
from  Merivale. — 0.  A.  8.] 
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BONN  V.  PENNY.t  i«i5. 

(19Veeey.M6-549.)  'X^l's"'' 

DeTise  to  devisor's  wife  of  all  his  real  and  personal  estates  for  her    ^  ,.    ^ 
life,  • '  and  after  her  "  to  A.  and  his  male  issue :  •  *  f or  want  of  male  issue  q^  ant   MR 
after  him  "  to  B.  and  his  male  issue :  **  for  his  want  of  male  issue  "to         _     '   ^ " 
two  others  and  their  male  issue.    An  absolute  interest  in  A.  as  to  the        '-     '  -' 
personal  estate. 

Hbnry  Donn  by  his  will  made  the  following  disposition  : 

"I  give  my  dearly  beloved  wife  all  my  real  and  personal 
estates  for  her  life,  and  after  her  I  give  the  same  to  my  cousin, 
Robert  Donn,  of  Exon,  all  my  real  and  personal  estates  to  him 
and  his  male  issue.  For  want  of  male  issue  after  him  I  give  the 
same  to  my  cousin  William  Donn,  of  Odcomb,  and  his  male 
issue.  For  his  want  of  male  issue  I  give  the  same  to  William 
and  Samuel  Kitson,  taking  the  name  of  Donn,  and  their  male 
issue." 

Upon  the  death  of  Robert  Donn  without  leaving  any  male 
issue  the  bill  was  filed  by  William  Donn ;  praying  a  declaration, 
that  the  limitation  to  him  of  the  executory  interest  in  the 
personal  estate  is  valid. 

The  defendants,  the  executors  of  Bobert  Donn,  claimed  the 
whole  personal  estate,  as  vested  in  him  absolutely. 

Sir  Samuel  RomUlyy  Mr.  Hart,  and  Mr.  Mascall,  for  the 
plaintiff: 

The  question,  whether  a  limitation  over  of  personal  estate  after 
a  general  failure  of  issue  of  the  first  *taker,  can  have  effect  or  [  *^^^  ] 
whether  he  takes  the  absolute  interest,  instead  of  for  life  only,  is 
a  question  of  intention ;  but  the  Court  inclines  to  restrain  the 
general  words  to  the  time  of  his  death ;  a  construction  which  the 
cases  of  Pinbury  v.  Elkin^l  and  Payne  v.  Stratton,^  authorise  in 
this  instance.     *    *    ♦ 

Mr.  Leach,  and  Mr.  Trollope,  for  the  defendants : 
In  the  two  cases  mentioned  the  necessary  construction  was 

t  This  case  is  also  reported  in  1  $  Cited  2  Atk.  647,  in  Bead  t. 
Her.  20.  SnelL 

I  1  P.  Wms.  563. 


256  1815.    CH.    19  VESET,  546—548.  [b.b. 


DoNN  immediately  after  the  death.  The  meaning  of  the  words  "  after 
Pknnt.  her  "  is  after  the  determination  of  her  estate  for  life ;  and  the 
person  next  in  succession  is  pointed  out.  Upon  the  plaintiffs 
construction,  if  the  widow  had  forfeited  her  Ufe  estate,  the 
person  next  in  remainder  would  not  have  been  entitled ;  a  con- 
struction, which  the  Court  will  not  adopt.  Whether  her  estate 
[  *5I7  ]  determines  *by  death,  or  otherwise,  the  limitation  over  takes 
effect;  as  if  it  had  been  thus  expressed,  ''next  I  give  the  same 
to  William  Donn ;"  and  that  this  .is  the  true  construction  is 
clear  from  the  last  limitation,  "  for  his  want  of  male  issue  "  to 
the  Kitsons.  There  is  no  reason  to  suppose,  that  a  larger  in- 
terest was  intended  for  W^illiam  Donn  than  for  Robert ;  who  is 
evidently  preferred  to  William. 

/>rr.  18.      The  Master  of  the  Rolls  : 

The  question  in  this  case  is,  whether  Robert  Donn  took  an 
absolute  interest  in  the  personal  estate,  or  whether  upon  his 
death  without  male  issue  the  plaintiff  did  not  become  entitled 
under  an  executory  devise  in  his  favour.  There  is  no  doubt, 
that  the  words  of  the  first  devise,  standing  by  themselves,  would 
be  sufficient  to  pass  the  absolute  interest  in  the  personalty ;  but 
it  is  contended,  that  they  are  qualified  by  the  manner,  in  which 
the  limitation  over  is  expressed,  viz.  **  for  want  of  male  issue 
after  him."  This,  it  is  said,  means,  for  want  of  male  issue  living 
at  his  death ;  and  if  so,  there  is  no  doubt,  that  the  limitation 
over  is  good.  *  * 
r  5^g  I  Here  the  question  depends  entirely  upon  the  words  "  after 

him  ;'*  and  to  shew,  that  those  words  are  equivalent  to  '*  livinj^ 
at  his  death,**  it  must  be  argued,  first,  that  they  mean  the  same 
as  after  his  decease ;  and  then,  upon  the  case  of  Pinbury  v.  Elkin,^ 
that  the  words  **  after  his  decease,"  mean  immediately  after  or 
at  his  decease.  The  doubt  upon  the  case  of  Pinbury  v.  Elkin  is, 
whether  the  word  "after"  be  fairly  construed  or  not.  Lord 
Thublow  says  in  Bigge  v.  Bensleyyl  that  the  distinction  upon  the 
words  "  leaving  "  and  "  after  "  goes  far  towards  overturning  the 
rule. 

If,  however,  the  construction  in  Pinbury  v.  Elkin  was  right, 

t  1  P.  Wms.  563.  t  1  Br.  C.  C.  187. 
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there  is  no  doubt,  that  it  afforded  a  distinct  period,  the  decease       Bonk 
of  the  first  taker,  to  which  the  dying  without  issue  was  to  be       penny. 
referred;   bat  here  there  is  no  mention  whatever  of  Robert 
Donn's  decease.     The  words  "  after  him  "  are  much  more  in- 
definite.   It  would  not  do  to  substitute  "  at "  for  "  after."     That 
would  make  the  clause  nonsense.    The  words  are  at  least  am- 
biguous.    They  may  admit  the  plaintiff's  construction  or    he 
defendant's.     My  own  opinion  is,  that  the  testator  attached  no 
definite  idea  whatever  to  them ;  or,  if  any,  not  that  contended 
for  by  the  plaintiff.     That  is,  I  think,  evident  from  the  context. 
He  comprehends  all  his  real  and  personal  estate  in  the  same 
bequest ;   and  gives  the  whole,  first,  to  his  *wife  for  life,  and      L  *549  ] 
after  her  to  Bobert  Donn  and  his  male  issue ;  for  want  of  malo 
issue  after  him  to  William  Donn  and  his  male  issue ;  for  his 
want  of  male  issue  to  the  Kitsons.     The  words  "  after  him  " 
occur  only  in  the  first  limitation  over;   yet  there  is  not  the 
least  reason  to  suppose  an  intention  to  give  different  estates 
to  these  different  persons.    If  a  distinction  had  been  in  his 
view,  it  is  hardly  possible,  that  he  should  not  have  expressed 
it  more  clearly.      Beyond  all  question,  if  Bobert  Donn  had 
died  in  the  testator's  life,  and  William  had  been  the  first  taker, 
he  would  have  taken  absolutely;!   yet  it  is  to  be  contended, 
that  Bobert  being  the  first  taker,  is  not  to  take  absolutely,  though 
William  would,  or  the  Eitsons,  if  they  had  taken.    I  do  not 
conceive,  that  the  testator  had  any  intention  to  make  such  a 
distinction.      The  effect  of  the  plaintiff's  construction  would 
be  to  give  the  most  limited  and  restricted  interest  to  the  first 
person  he  called  to  the  succession ;  who  is  to  be  presumed  the 
first  in  his  regard. 

Here,  therefore,  is  not  a  clear  or  reasonable  demonstration 
that  the  testator  used  the  words  in  any  sense  different  from  that, 
which  the  law  puts  upon  them. 

This  bill  7nu8t  therefore  be  dismissed  witlwut  costs. 

t  This  assumpticu  is  too  confident,      tioned  by  Knight  Bbttce,  Y.-C,  in 
for  a  giinilar  suggestion  was  ques-      Ham'»Y.  Davis,  1  Coll.  416. — 0.  A.  S. 
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,wi«.  DIXON  V    ASTLEY.t 

^""^l^^'  (19  Veeey,  664—565.) 

Eldon,  L.(l  Possesalon  taken  by  a  purchaser  according  to  the  contract  is  not 

[  564  ]  BoflBdent  ground  for  requiring  payment  of  the  money  into  Court  on 

objections  to  the  title.    Unauthorized  acts  of  ownership  by  him  are 

sufficient,   and  very  slight  acts  are  material  where  done  after   the 

discovery  of  the  objections  to  title. 

Thb  plaintiff  in  a  bill  for  the  specific  performance  of  a  contract 
for  the  Bale  of  an  estate  to  the  defendant  moved  before  answer 
for  payment  into  Court  of  two  instalments  of  the  purchase- 
money,  due  under  the  contract.  The  defendant  was  soon  after 
the  date  of  the  contract  let  into  possession,  according  to  one  of 
the  conditions  of  sale.  Objections  were  taken  to  the  title ;  after 
which,  as  appeared  by  the  affidavits,  the  defendant  had  cut 
underwood,  as  it  was  alleged,  in  the  proper  course;  and  had 
done  some  other  acts ;  the  principal  of  which  was  cutting  down 
an  old  ornamental  ash  and  a  cherry-tree. 

Sir  Samuel  RomiUy  and  Mr,  Ricliards,  in  support  of  the 
motion ;  Mr.  Wincifieldy  for  the  defendant. 

The  Lord  Chancellor  : 

I  will  state  the  principle  of  these  cases,  which  do  not  seem  to 
be  understood.  Where  possession  is  agreed  to  be  delivered,  with 
nothing  more,  if  there  is  a  dispute  about  the  title,  the  vendor 
cannot  come  to  secure  the  purchase-money ;  but,  if  the  nature 
of  the  agreement  is,  that  the  purchaser  is  to  enjoy  the  estate, 
such  as  it  is,  and  he  takes  upon  himself  to  alter  the  nature,  or 
[  •565  ]  destroy  *part,  of  the  estate,  he  puts  his  possession  under  circum- 
stances different  from  those,  which  his  engagement  required. 

I  collect  from  the  affidavits  on  both  sides,  that  most  of  these 
acts  were  done,  after  the  objections  to  the  title  were  discovered ; 
which  does  not  correspond  with  the  assertion,  that  all  was  done 
imder  the  encouragement,  that  a  title  would  be  made;  and 
much  slighter  acts,  done,  not  under  that  impression,  would  have 
effect  upon  the  subject  of  payment  of  money  into  Court,  than  in 

t  Pope  V.  G.  E.  R.  (1866)  L,  B.  3  Bq.  17l,;36  L.  J.  Ch.  60.  Dixon  v.  AsUty 
is  also  reported  in  1  Mer.  133. 
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the  case  of  an  understanding  by  the  one  party,  that  a  title  could       Dixox 
not  be  made,  and  by  the  other  that  it  could.     I  do  not  quarrel      astlbt. 
\rith  the  cutting  the  underwood ;  which  may  be  right. 

The  order,  as  stated  from  the  Register's  book,  1  Mer.  878, 
n.  (b)  was  for  a  reference  to  the  Master  to  see,  whether  a  good 
title  could  be  made  according  to  the  agreement ;  and  in  case  the 
Master  did  not  make  his  report  within  three  months,  then  that 
the  defendant  should  pay  the  remainder  of  his  purchase-money 
into  Court  at  the  expiration  of  that  time. 


DEFFLIS  V.   GOLDSCHMIDT.f  wis. 

(19  Vesey,  566—572.)  reb.lijS,  19. 

Legacies  of  2,000/.  each  to  all  the  children  of  the  testator's  sister,    JlolU  Court, 
whether  now  bom  or  hereafter  to  be  bom,  payable  at  twenty-one,  or    Gbant,  M.R. 
marriage  of  daughters ;  with  a  direction  to  apply  the  income  of  such        r  5^5  1 
legacies  for  their  benefit,  in  case  the  testator's  sister  should  die  before 
all  her  sons  should  attain  twenty-one,  or  before  all  her  daughters  attain 
that  age,  or  marry.    Held,  that  children  born  after  the  testator's  death 
were  entitled  to  legacies. 

Benjamin  Abraham  Goldschmidt  by  his  will  gave  to  trustees 

7,5001.  upon  trusty  to  invest  it,  as  soon  as  conveniently  might  be 

after  his  decease,  upon  security :  declaring  the  trust  as  to  2,500Z. 

to  pay  the  interest  and  annual  produce  to  his  niece  Bebecca 

fiendex  Meyer,  so  long  as  she  continued  single ;  and  from  and 

after  her  marriage  upon  trust  for  the  benefit  of  his  said  niece,  her 

husband,  and  children,  as  might  be  provided  by  any  settlement 

npon  such  marriage. 

The  testator  also  made  the  following  disposition : 

''  I  give  and  bequeath  to  all  the  children  of  my  sister  Theo- 

baldina  Goldschmidt,  the  wife  of  Solomon  Gottsback  Goldschmidt, 

of  Hamburgh,  merchant,  whether  now  born,  or  hereafter  to  be 

bom,  the  sum  of  2,000Z.  each,  payable  on  attaining  the  age  of 

twenty-one  years :  but,  if  any  of  them,  being  daughters,  shall 

marry  under  that  age,  then  it  is  my  will,  that  their  shares,  and 

the  interest  and  annual  produce  thereof,  be  settled  for  the  benefit 

t  This  case  is  also  reported  in  1  Mer.  417. 
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of  them,  their  hasbands,  and  children,  as  the  sum  of  2,500Z.  is 
herein-before  settled  *or  directed  to  be  settled  on  my  said  niece, 
Bebecca  Bendex  Meyer,  her  husband,  and  children ; "  unl^  the 
trustees  should  direct  any  other  mode  of  settlement,  as  and  when 
they  respectively  marry ;  and  in  the  mean  time,  and  until  the 
shares  of  the  said  children  of  his  said  sister  shall  become  payable, 
he  directed,  that  the  interest  and  annual  produce  thereof  respec- 
tively, be  paid  to  his  said  sister  Theobaldina  Goldschmidt ;  or 
otherwise  that  she  may  be  authorised  and  empowered  to  receive 
the  same  for  her  own  sole  and  separate  use  and  benefit ;  and  he 
directed  his  executors,  as  soon  as  may  be  after  his  decease,  to  set 
apart  and  provide  a  sufficient  fund,  properly  secured,  for  paying 
the  said  legacies  to  his  said  sister's  children,  as  they  become  due ; 
and  in  order  that  his  said  sister  may  receive  the  interest  and 
annual  produce  thereof  in  the  meantime,  as  before  mentioned ; 
'*  and  in  case  my  said  sister  Theobaldina  Goldschmidt  shall  die 
before  all  her  sons  shall  attain  the  age  of  twenty-one  years,  or 
before  all  her  daughters  shall  attain  that  age  or  be  married,  then 
I  direct  that  the  interest  and  annual  produce  of  the  legacies  or 
sums  herein  before  provided  for  such  sons  and  daughters  as  shall 
be  under  age  or  unmarried  as  aforesaid,  or  a  competent  part 
thereof,  be  paid  and  applied  "  in  their  maintenance  and  educa- 
tion ;  and  the  surplus  be  added  to  the  principal. 

At  the  death  of  the  testator  in  1818  his  sister  had  four  chil- 
dren. The  bill  prayed,  that  a  sufficient  sum  may  be  raised  to 
answer  the  legacies  of  2,000Z.  to  the  children  of  the  testator's 
sister,  &c. 

The  residuary  legatee  by  his  answer  offered  to  raise  8,0OOZ.  for 
the  four  children  now  living ;  declining  to  invest  any  sum  for  the 
benefit  of  such  children  as  may  hereafter  be  bom. 


[  568  ]  3j^.  jj^^^  ^^^  j^jj.  Sidehottoin,  for  the  plaintiff;  Sir  Samuel 

liomilly,  Mr.  Bell,  and  Mr.  Collinson,  for  the  defendant, 
the  residuary  legatee : 

The  cases,  Ellison  v.  Airey,\  Andrews  v.  Partington, %    [and 
other  cases  following  that  case  were  cited.     (See  judgment.}] 


t  1  Yes.  Sen,  111.    See  7  E.  B.  366,  367. 


X  2  Br.  C.  C.  401. 
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The  Master  of  the  Bolls: 

It  is  admitted,  that  under  the  bequest ''  to  all  the  children  *'  of 
the  testator's  sister, "  whether  born  or  hereafter  to  be  bom,"  every 
child,  who  might  come  into  esse  would  be  entitled,  if  nothing 
appeared  in  the  will  to  shew  that  not  to  have  been  the  inten- 
tion, t  I  do  not  recollect  any  case,  and  none  was  cited,  in  which 
these  words  were  construed  children  bom  after  making  the  will, 
and  before  the  death  of  the  testator :  but,  as  it  is  said,  that  it 
appears  from  other  passages  in  this  will  to  have  been  the  inten- 
tion ;  and  what  is  principally  relied  on  for  that  purpose  is  the 
clause,  where  the  testator  directs,  that  as  soon  as  may  be  after 
his  decease,  his  executors  shall  set  apart  and  provide  a  sufficient 
fond,  properly  secured  for  paying  the  said  legacies  to  his  said 
sister's  children  as  they  become  due  ;  and  in  order  that  his  said 
sister  may  receive  the  interest  and  annual  produce  thereof  in  the 
mean  time,  as  before  mentioned.  From  the  circumstance,  that 
the  testator  directs  a  security  to  be  provided  for  the  payment,  as 
soon  as  may  be  after  his  decease,  it  *was  argued,  that  he  must 
have  intended  to  provide  legacies  for  such  children  only  as 
should  be  then  in  esse ;  as  it  is  difficult,  if  not  impracticable,  to 
make  a  provision  for  children  not  yet  bom,  whose  number  it  is 
impossible  to  ascertain.  The  direction  is  to  set  apart  a  fund  for 
paying  the  said  legacies  :  we  are  therefore  referred  back  to  the 
former  part  of  the  will,  to  see  what  legacies  the  testator  means 
to  be  secured;  and  if,  according  to  the  construction  of  the 
words,  he  had  given  legacies  to  all  children,  who  might  be  bom, 
then  what  he  directs  to  be  secured  is  the  legacies  to  all  the  chil- 
dren. In  that  case,  a  difficulty  may  occur,  how  the  security  is 
to  be  made :  but  the  difficulty,  or  even  the  impracticability,  of 
providing  a  security  for  that  purpose  is  not  a  reason  for  exclud- 
ing any  children,  to  whom  the  testator  has  expressly  given 
legacies. 

Another  difficulty  may  arise  as  to  the  fund,  of  which  the  mother 
is  to  have  the  interest ;  whether  it  be  of  the  fund,  to  be  laid  out 
to  secure  the  contingent  legacies,  or  only  the  interest  of  the 

t  A'ofe.— Such  words  of  futurity  children.  See  Wliithread  v.  St  John^ 
are  not  alone  sufficient  to  extend  a  7  £.  R  366  (10  Yes.  152).— 0.  A.  S. 
gift  80  as  to  include  all  after- bom 
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legacies,  to  which  the  children  then  bom  are  entitled :  but  that 
difficulty,  "whatever  it  may  be,  does  not  affect  the  description  of 
children,  that  are  to  take  as  legatees.  It  is  a  question  between 
the  residuary  legatee  and  the  mother;  the  solution  of  which 
will  not  determine,  to  whom  the  legacies  are  given. 

It  does  not  rest,  however,  upon  the  beginning  of  the  will,  or 
upon  this  clause ;  as  the  following  clause,  supposed  to  be  restric- 
tive and  explanatory,  shows  most  clearly  that  the  testator  meant 
no  restriction ;  but  that  all  the  children  of  his  sister,  bom  at  any 
time,  were  to  have  legacies  of  2,OO0Z.  each :  "  And  in  case  my 
said  sister  Theobaldina  Goldschmidt,  should  die  before  all  her 
sons  shall  attain  the  age  of  twenty-one  years,  or  before  *all  her 
daughters  shall  attain  that  age  or  be  married,  then  I  direct, 
that  the  interest  and  annual  produce  of  the  legacies  or  sums 
hereinbefore  provided  for  such  sons  and  daughters  as  shall  be 
under  age  or  unmarried  as  aforesaid  or  a  competent  part  thereof 
be  paid  and  applied  "  in  their  maintenance  and  education ;  and 
the  surplus  be  added  to  the  principal. 

Here  therefore  he  declares,  that  every  child  of  his  sister  is 
provided  with  a  legacy;  and  that  she  cannot  die  leaving  any 
child,  who  will  not  be  entitled  to  a  maintenance  out  of  the  interest 
of  such  legacies.  The  difficulty  therefore  of  providing  a  security 
cannot  control  the  plain  declaration,  that  he  means  every  child 
to  have  a  legacy  of  2,000Z. 

The  case  of  Andrews  v.  Pai-tingtoii,  t  and  those,  which  followed 
it,  are  quite  different.  There  are  two  repugnant  intentions: 
1st,  the  testator  means  all  the  children  to  take :  but,  2dly,  he 
means,  that  the  child,  who  first  attains  twenty-one,  shall  have 
its  share.  It  is  impossible  to  comply  with  both  those  objects. 
If  all  after-born  children  are  let  in,  you  cannot  ascertain,  what 
share  the  first,  who  attains  twenty-one,  is  then  to  take.  It  was 
necessary  therefore  to  act  upon  the  one  intention,  or  the  other ; 
and  the  course,  that  was  adopted  as  most  convenient,  was  to  give 
a  share  to  the  child  at  twenty-one ;  though  the  necessary  effect 
was  to  exclude  all  after-bom  children. 

No  difficulty  of  that  kind  occurs  in  this  case ;  as  specific  sums 
are  given  to  these  legatees.    A  case  might  indeed  arise,  creating 

t  3  Br.  C.  C.  401. 
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a  difficulty  in  some  degree  *of  the  same  nature;  if  the  estate 
should  prove  deficient,  if  there  should  not  be  funds  adequate  to 
the  possible  number  of  children  that  might  be  bom ;  so  that  an 
abatement  would  be  necessary :  in  that  event  it  would  be  im- 
possible to  say,  how  much  a  child,  attaining  twenty-one,  would 
be  entitled  to ;  which  would  depend  upon  the  number  of  the 
legatees  of  2,0002.  each.  The  abatement  could  not  be  made, 
until  the  whole  number  was  known ;  as  the  proportion  in  which 
they  were  to  abate,  could  not  previously  be  determined.  That, 
however,  could  arise  only  in  the  case  of  a  deficient  fund,  and 
not  until  one  child  should  attain  twenty-one ;  and,  if  it  should 
be  necessary  in  that  case  to  solve  the  difficulty,  as  in  Andrews  v. 
Partington^  that  is  not  a  reason  for  now  declaring,  that  all 
children,  bom  after  the  testator's  death,  should  be  excluded. 
My  opinion  is,  that  his  intention  was  not  to  exclude  any  child 
bom  in  the  life  of  his  sister. 

The  only  question  remaining  is,  how  this  direction  is  to  be 
executed.  When  I  decide,  that  all  children,  who  might  be  bom 
would  be  entitled  to  legacies,  it  is  the  interest  of  the  residuary 
legatee  to  contend,  that  some  provision  ought  to  be  made  for  the 
legacies  of  future  children,  instead  of  keeping  the  whole  fund 
locked  up  to  answer  the  contingent  legacies.  If  any  mode  can 
be  devised  for  that  purpose,  it  ought  to  be  adopted.  In  Payne 
V.  Long  t  there  was  no  direction  for  setting  apart  a  fund  as  a 
security ;  and  therefore  the  whole  residue  was  locked  up;  and  no 
payment  was  made  to  the  residuary  legatees,  until  from  the  age 
of  the  mothers  it  became  highly  improbable,  that  there  would  be 
any  more  children.  For  that  purpose  an  inquiry  was  directed 
*mto  their  ages;  and,  as  the  mothers  advanced  in  hfe,  so  as  to 
make  the  chance  of  future  children  highly  improbable,  the 
residue  was  paid  out  to  the  residuary  legatees  upon  their 
recognizances  to  refund  in  the  event  of  there  being  any  more 
children.  It  would  be  very  difficult  in  this  instance  to  give  a 
direction  to  the  Master  for  that  purpose :  but,  if  it  can  be  done, 
no  objection  can  arise  from  the  residuary  legatee ;  who  has  no 
interest  to  resist  it. 
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The  decree  declared  the  children  of  Theobaldina  Goldschinidt 
now  bom,  or  hereafter  to  be  bom  daring  her  life,  entitled  to 
legacies  of  2,000Z.  each ;  directing  the  amount  of  the  legacies  to 
the  four  children  now  bom  to  be  invested  in  Bank  Annuities ; 
and  declaring  the  trusts  according  to  the  will  for  the  said 
children,  viz.  to  each  one-fourth,  to  be  transferred  at  the  age  of 
twenty-one,  or  the  marriage  of  daughters,  respectively,  subject 
to  the  directions  of  the  will  as  to  settlement;  the  dividends 
until  such  transfer  or  settlement  to  be  paid  to  Theobaldina 
Goldschmidt,  for  her  separate  use;  and  directed  an  inquiry, 
whether  Theobaldina  Goldschmidt  had  since  the  date  of  the  will 
any  other  children,  &c. ;  and  what  will  be  a  proper  sum  to  be 
set  apart  to  answer  the  legacies  of  2,000Z.  each,  due  to  the 
children,  who  may  hereafter  be  bom,  having  regard  to  the  age 
of  Theobaldina  Goldschmidt. 


CABELESS  V.  CARELESS. 

(19  Yesey,  601—606.) 
A  report  of  this  case  (taken  from  1  Mer.  S84)  will  be  found  in  a 
later  volume  of  the  Bevised  Reports. 


1816. 
May  23. 

Eldok,  L.C. 
[607] 


M^GAE,  Ex  PARTE. 

(19Ye8ey,  607— 611.)t 

Under  an  agreement  to  pay  bills  indorsed  into  a  countzy  bank,  on 
discount  in  exchange  for  the  notes  of  the  bank,  bills  paid  in  after  the 
bankruptcy  of  some  partners,  but  before  that  of  the  whole  firm,  cannot 
be  retained  by  the  assignees. 

The  petition  stated,  that  the  petitioner,  being  in  the  habit  of 
receiving  from  masters  of  ships  at  Workington  their  bills  of 
exchange,  to  get  cashed,  agreed  with  the  bank  of  Wood  Sc  Co.  at 
Workington,  to  pay  into  their  bank  all  the  bills  he  should 
receive,  and  in  return  to  take  their  notes ;  and,  as  a  remunera- 
tion for  his  risk,  and  indorsing  such  bills,  and  paying  them  into 
the  bank,  and  issuing  their  notes,  it  was  agreed,  that  he  should 
t  This  case  is  also  reported  in  2  Bose,  376. 
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be  allowed  twenty-four  days*  interest  upon  each  bill ;  and  that,       m^Gae, 

i:i  ^rder  to  judge  of  the  profit,  two  accounts  should  be  kept ;  one        ^  P*^®' 

of   the   bills  paid  in  by  him,  and  the  cash  notes  received  in 

return ;  the  other  of  the  money  paid  by  him  into  the  bank,  and 

the  bills  upon  London  he  might  have  occasion  for  in  his  trade  : 

but,  though  such  accounts  were  agreed  to  be  kept  separate,  they 

were  understood  on  both  sides  to  be  substantially  but  one  account, 

kept  distinct  only  for  convenience ;  and  it  was  understood,  that, 

when  a  balance  should  be  due  to  the  ^petitioner  on  one,  he      [  *^8  I 

should  be  at  liberty  to  over-draw  the  other. 

On  the  18th,  21st,  and  23rd  of  July,  1812,  the  petitioner  paid 
in  three  bills  upon  a  bank  at  Whitehaven,  at  twenty-one  days, 
for  50/.,  100/.,  and  140/.,  due  on  the  15th  and  17th  of  August  ; 
and  on  the  23rd,  he  received  from  the  Workington  Bank  their 
notes  for  105/.  On  the  24th  he  paid  in  two  other  bills  for  75/. 
and  70/.,  at  twenty-one  days,  due  the  17th  of  August.  On  the 
23rd  of  July  separate  commissions  of  bankruptcy  issued  against 
three  out  of  the  four  partners  in  the  Workington  Bank  ;  and  on 
the  4th  of  August  a  commission  issued  against  the  remaining 
partner.     On  the  12th  of  August  a  joint  commission  issued. 

The  petition,  offering  to  return  a  dividend  on  the  petitioner's 
proof  of  105/.,  upon  the  notes  received  by  him,  prayed,  that  the 
assignees  may  be  ordered  to  pay  379/.  is.  Id.  the  balance  due  to 
the  petitioner  at  the  time  of  the  bankruptcy,  out  of  the  produce 
of  the  bills  received  by  them,  or  at  least  145/.  on  account  of  the 
two  bills  paid  in  on  the  24th  of  July;  insisting,  that  the 
petitioner  is  entitled  to  have  the  bills  paid  in  and  remaining  in 
the  bank  at  the  time  of  the  bankruptcy  applied,  1st,  in  discharge 
of  the  balance  due  to  him :  the  assignees  contending,  that  the 
accounts  are  distinct ;  and  the  balance  of  the  accounts  in  which 
the  bills  were  paid  in,  being  in  their  favour  at  the  bankruptcy, 
they  are  entitled  to  the  bills  absolutely. 

Sir  Samuel  RomiUy  and  Mi\  BeU,  in  support  of  the  petition, 
contended,  that  the  bills,  having  got  into  the  possession  of  the 
assignees,  not  imder  any  contract,  and  without  consideration, 
ought  to  be  restored. 

Mr.  Montague,  for  the  assignees.     ♦     ♦     *  1  6C9  ] 
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M'Oae,      The  Lobd  Chancellor  : 

*      *      The  question  here  is,  whether  there  was  any  contract 
previous  to  the  bankruptcy.    This  petitioner  proposes  to  pay 

[  •^lo  ]  bills,  which,  according  to  the  *cu8tom  of  the  trade,  he  would 
receive  from  the  shipmasters,  carrying  coals  to  London,  paid  for 
there  in  bills,  into  the  bank  of  these  four  persons,  indorsing 
them.  His  proposal  is  to  deliver  them  to  the  four  bankers,  not 
to  two  of  them  and  the  assignees  of  the  others ;  and  he  stipulates, 
that  they  shall  give  the  promissory  notes  of  the  house.  Does  he 
receive  the  consideration  contracted  for,  when  he  receives  a 
promissory  note,  purporting  to  be  the  security  of  the  four,  but 
which  is  in  truth  only  that  of  one,  or  of  ninety-nine  out  of  one 
hundred ;  upon  which  the  law  must  be  the  same  ?  The  argu- 
ment for  the  petitioner  is,  that,  if  the  bill  was  delivered  to  the 
assignees  of  three  and  the  then  solvent  partner,  it  was  not 
delivered  to  those,  to  whom  a  delivery  was  contracted  for,  nor 
did  he  receive  the  consideration,  for  which  he  contracted,  and  no 
relation  of  debtor  and  creditor,  previous  to  the  bankruptcy, 
existed.  That  is  distinct  from  the  case  of  stopping  in  transitu ; 
and  has  no  connexion  with  that  of  short  bills ;  and  if  upon  the 
late  decisions  of  the  latter  class  any  notion  has  prevailed,  that  a 
banker  is  obliged  to  return  all  his  bills,  I  stated  principles,  and 
took  great  pains  to  make  a  distinction,  that  would  protect  the 
commercial  world  against  such  a  mistake  as  that ;  and  no 
person,  who  reads  those  cases,  can  misunderstand  them. 

This,  however,  is  not  that  case.  The  question  here  is,  was  the 
relation  of  debtor  and  creditor  by  the  contract  formed  previous 
to  the  bankruptcy:  if  not,  does  not  that  show,  that  it  was 
formed  after  the  bankruptcy,  and  under  circumstances,  that  the 
petitioner  did  not  receive  the  consideration,  to  which  he  was 
entitled;  and  therefore  the  bills  were  delivered  to  persons,  to 

[  ♦eii  ]  whom  they  were  *not  to  be  delivered  according  to  the  contract  ? 
The  distinction  as  to  cash  is,  that  it  cannot  be  identified. 
Trover  may  be  brought  for  bills ;  but  you  cannot  ear-mark 
cash.  I  do  not  know  any  case  like  this  ;  and  the  decision  npon 
it  will  influence  others,  that  occur  to  me.  The  strong  incUna- 
tion  of  my  opinion  is,  that  the  assignees  cannot  maintain  this 
claim.     ♦     ♦     * 
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CEOWDEE  V.  TINKLEE-t  i«i^- 

May  16, 18. 
(19  Veaey.  617—628.)  jjy  3, 12. 

Jaiisdiction  by  injunction,  where  the  effect  will  bo  to  stop  a  great    «_  .^^     r  n 
trading  concern,  exercised  with  caution,  not  ex  parte,  but  on  notice,  ' 

with  the  opportunity  of  opposing  on  affidavit.  L  ^^'  J 

Injunction  on  injurious  use  of  a  body  of  water  against  using  it  other- 
wise than  as  used  before. 

The  bill  stated,  that  the  plaintiffs  were  assignees  of  a  lease  of 
which  several  years  were  to  come,  of  paper  mills  at  Chilworth  in  . 
the  county  of  Surrey ;  *one  of  them  residing  in  a  house  adjoining  ^  ^^^  ^ 
the  mills.  The  defendants  were  manufacturers  of  gunpowder, 
established  at  the  same  place  many  years,  at  the  distance  of 
about  four  hundred  yards  from  the  premises  of  the  plaintiffs. 
In  October,  1815,  the  defendants  began  to  erect  a  building  at  the 
distance  of  about  two  hundred  yards  from  the  paper  mills. 
The  plaintiffs,  apprehending,  that  the  new  building  was  intended 
for  a  coming-house  or  magazine,  on  the  23rd  of  November  gave 
notice  to  the  defendants,  that  they  would  take  steps  to  relieve 
themselves. 

The  bill  charged,  that  the  defendants  make  and  keep  on  their 
premises  large  quantities  of  powder,  to  the  amount  of  one  or  two 
thousand  weight ;  I  that,  if  ever  there  was  any  corning-house,  &c. 
apon  the  site  of  the  new  building,  it  was  long  ago ;  that  no 
coming-mill  or  store-house  for  powder  had  been  there  for  thirty- 
six  or  thirty-seven  years ;  within  which  time  the  paper  mills  were 
erected  at  an  expense  of  above  10,000Z. :  the  proprietors  having 
no  reason  to  suspect  any  such  intention,  when  they  took  their 
lease  and  laid  out  their  money ;  that,  if  any  such  building,  as 
above-mentioned,  stood  upon  the  same  site  formerly,  the  pro- 
prietors by  not  rebuilding  it  for  so  many  years,  must  be 
presumed  to  have  abandoned  the  intention  and  right  to  rebuild 
it;  that  other  buildings  have  been  lately  erected  near  the 
plaintiffs'  mills,  inhabited  by  near  one  hundred  families, 
composed  of  persons  employed  there ;  that  the  new  building  is 

t  Befened  to  by  CHrmr,  J.,  in     459,  460. 
Ait,-OeR,  T.  Corporation  of  Manchea-  J  8ic, 

fcr.  '93,  2  Ch.  87,  91,  62  L,  J.  Ch. 
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Cbowdeb  almost  two  hundred  yards  nearer  the  high  road  than  the  old 
TI5KLBR.  premises:  and  is  improperly  constructed  for  a  coming-house, 
viz.  with  brick  and  stone,  and  a  tiled  roof,  instead  of  light 
materials,  as  usual ;  that  the  plaintiffs  intend  to  proceed  against 
the  defendants  to  abate  or  remove  the  new  building,  as  a  public 
nuisance  :  but  the  danger  from  explosion  is  so  great  and 
[  •619  ]  imminent,  that  it  *is  necessary  for  the  safety  of  the  property  of 
the  plaintiffs,  and  the  lives  of  themselves,  their  families,  and 
workmen,  and  of  the  King's  subjects,  passing  along  the  high 
road,  that  the  Court  should  immediately  interfere. 

The  bill  prayed  an  injunction ;  and  a  motion  was  made  for 
that  purpose,  supported  by  affidavits  of  the  facts,  stated  by  the 
bill. 

Mr.  Rosef  for  the  defendants,  objected  that  the  Attorney- 
General  was  not  a  party,  as  he  ought  to  be  in  a  case  of  public 
nuisance.    *    ♦    * 

Sir  Samuel  RomiUy,  and  Mr.  RoupeU,  in  support  of  the 
motion,  urged  the  extreme  danger  to  the  plaintiffs'  property; 
which,  not  nuisance,  is  the  ground  of  the  application;  as  in 
Robinson  v.  Lord  Byron  +  *  *  In  the  Attorney-General  v. 
Nichol  I  the  foundation  of  it  is  thus  defined,  **  that  the  head  of  mis- 
chief, that  sort  of  material  injury  to  the  comfort  of  the  existence 
of  those,  who  dwell  in  the  neighbouring  house,  requiring  the 
application  of  a  power  to  prevent,  as  well  as  remedy,  an  evil,  for 
which  damages  more  or  less,  would  be  given  in  an  action  at  law." 

L  620  ]       The  Lord  Chancbllob  : 

I  incline  to  think  that  an  injunction  may  be  granted  in  this 
case  upon  the  head,  not  of  nuisance,  but  of  danger  to  property. 
In  Robinson  v.  Lord  Byron  it  appeared,  that  the  defendant  some- 
times withheld  the  water;  and  sometimes  sent  it  down  in 
quantities  likely  to  sweep  away  the  plaintiff's  mills;  and  the 
injunction  was  from  using  the  water  in  any  other  manner  than 
it  had  been  used  before. 

The  injunction  was  from  using  the  said  new  building,  or  any 
t  1  Br.  C.  0.  688.  J  10  E.  E,  186  (16  Yes.  338). 


[  ♦622  ] 
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other  building  adjoining  thereto,  as  a  coming-mill  or  coming-     Cbowdeb 
hoase  for  the  making  of  gunpowder,  or  as  a  store-house  or     tixklkb. 
magazine  for  the  depositing  of  gunpowder  therein,  until  answer, 
or  other  order  to  the  contrary. 

Mr.  Hart,  Mr.  Leach,  Mr.  Heald,  and  Mr.  Rose,  for  the       Jul^  3. 
defendants,  moved  to  dissolve  the  injunction.     *    *    * 

The  Lord  Chancellob: 

The  bill  represents  this  building,  which  the  defendants  are  Juifj  12. 
now  erecting  for  the  purpose  of  a  coming-house,  as  being  in  a 
situation  rendering  it  a  public  nuisance,  and  a  *public  nuisance  r^^^\ 
combined  with  private  injury  to  the  plaintifEs,  not  only  from 
that  character,  but  also  from  the  manner,  in  which  it  is  con- 
structed. I  repeat  now  what  I  observed  on  a  former  occasion, 
that  great  caution  is  required  in  granting  an  injunction  of  this 
nature,  where  the  effect  wiU  be  to  stop  a  large  concern  in  a 
lucrative  trade.  In  this  instance  therefore,  as  in  the  former,  I 
hesitated  to  grant  it  ex  imrte ;  giving  an  opportunity  to  oppose 
it  on  affidavit,  before  I  took  any  step.  That,  however,  being 
declined,  I  granted  the  injunction  on  the  affidavits  ex  parte, 
taking  care  to  give  the  other  parties  the  opportunity  to  file 
affidavits,  answer,  or  demur. 

Upon  the  question  of  jurisdiction,  if  the  subject  was  repre- 
sented as  a  mere  public  nuisance,  I  could  not  interfere  in  this 
case ;  as  the  Attorney-General  is  not  a  party ;  and,  if  he  was  a 
party,  upon  the  dicta,  unless  it  was  clearly  a  public  nuisance, 
generally  the  Court  would  not  interpose  by  injunction,  until  it 
had  been  tried  at  law.  The  complaint  is  therefore  to  be  con- 
sidered as  of,  not  a  pubUc  nuisance  simply,  but  what,  being  so  in 
its  nature,  is  attended  with  extreme  probability  of  irreparable 
injury  to  the  property  of  the  plaintiffs,  including  also  danger  to 
their  existence ;  and  on  such  a  case,  clearly  established,  I  do  not 
hesitate  to  say,  an  injunction  would  be  granted. 


[His  Lordship  then  went  into  the  facts  of  the  case  and 
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V, 
TlVKLEB. 

[627] 


observed  that  the  affidavits  on  both  sides  were  onsatisfactory 
and  contradictory  and  concluded  his  judgment  as  follows :] 

Upon  the  whole  the  proper  course  is,  that  the  plaintiffs  shall 
indict  this  building  as  a  nuisance ;  and  the  defendants  shall 
plead  without  traversing:  so  that  it  may  be  tried  at  the  next 
assizes ;  and  put  the  concern  in  such  circumstances,  that  it  may 
be  carried  on  without  imminent  danger.  If  they  will  undertake 
to  carry  it  on  so  that  no  more  powder  shall  be  kept  there  than  is 
necessary  for  the  purpose  of  carrying  on  the  trade,  with  liberty 
to  apply  upon  the  result  of  the  trial,  that  appears  to  be  the  best 
way  to  dispose  of  this  case. 


The  order  was  made  accordingly;  and  upon  a  suggestion, 

that  twelve  hundred-weight  of  gunpowder  was  necessary  for  the 

[  •628  ]      purpose  of  carrying  on  the  trade,  the  defendants  *were  directed 

to  state  particularly  what  was  the  least  quantity  they  would  have 

in  the  corning-mill  during  the  interval  until  the  Assizes. 


1810. 

July  9,  10. 

Aug.  9. 

1816. 
XtfV.  8,  11. 

JfolU  Court, 
Grant,  M.R. 

[17Vefl.486] 


LORD  MONTFOED  v.  LOED  CADOaAN. 

(17  Yesey,  485—400 ;  affirmed  19  Yesey,  63j— 641.) 

Settlement  of  a  renewable  lease  in  trust  out  of  the  rents  and  profits  to 
X>ay  the  fines  and  charges  of  renewing;  and,  subject  thereto,  for  husband 
and  wife  successiTely  for  life  :  remainder  to  the  first  son  at  twenty-one* 
The  trustees,  not  haying  renewed  in  the  lives  of  the  tenants  for  life, 
are  answerable,  as  for  a  breach  of  trust :  but  they  are  entitled  to  be 
indemnified  against  the  expense  by  an  application  of  the  assets  of  the 
tenants  for  life  in  the  first  instance.! 

The  tenants  for  life  to  be  charged  respectiyely,  not  upon  their  actual 
enjoyment,  but  as  it  would  have  been  under  a  due  execution  of  the 
trust,  by  renewing  with  a  fund  drawn  from  the  rents  and  profits. 
Liberty  to  the  plaintiff,  the  son,  as  against  the  assignee  of  his  father's  life 
estate,  to  apply,  if  not  otherwise  paid. 

Fane  covtrU  not  chargeable  with  default  during  coverture. 

By  indentures  of  lease  and  release,  dated  the  28th  and  29th  of 
February,  1772,  reciting  an  indenture,  dated  the  15th  of  January, 


t  N(de, — ^The  duties  of  trustees  in 
reference  to  the  renewal  of  renew* 
able  leases  are  now  regulated  by  the 


Trustee  Act,  1888,  ss.  10, 11,  and  see 
In  re  Baring,  '93,  1  Ch.  61,  62  L.  J. 
Ch.  50.— 0.  A.  S. 
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1772,  by  which  the  Dean  and  Chapter  of  Westminster  demised        Lobd 

to  Thomas  Lord  Montford    a    house  and  other  premises  in  «.. 

Seymour  Place,  to  hold  to  Lord  Montford,  his  executors,  admi-     oadooan. 

nistrators,  and  assigns,  from  Christmas  preceding  for  the  term  of 

forty  years,  at  the  yearly  rent  of  twenty  shillings ;  and  farther 

reciting  an  intended  marriage  between  Lord  Montford  and  Mary 

Ann  Blake,  Lord  Montford  assigned  to  Charles  Sloane  Cadogan 

and  Sir  Thomas  Bunbury,  their  executors,  administrators,  and 

assigns,  the  demised  premises,  and  all  the  estate,  right,  title, 

interest,  property,  benefit  of  renewal,  term  and  terms  of  years, 

then  to  come  and  unexpired,  claim  and  demand  whatsoever,  of 

Lord  Montford,  of,  in,  and  to,  the  same  and  every  part  thereof, 

together  with  the  said  indenture  of  lease,  and  the  full  and  whole 

benefit  of  the  same ;  to  hold  said  leasehold  premises  to  them, 

their  executors,  &c.  for  and  during  all  the  residue  of  the  said 

term  of  forty  years  therein  to  come  and  unexpired,  and  for  and 

daring  all  and  every  other  term  and  terms  of  years  thereinafter 

to  be  granted  on  the  renewal  of  said  present  or  of  any  future 

leases  of  said  leasehold  premises,  and  for  and  during  all  such 

other  term  and  interest  as  Lord  Montford  had  or  could  grant  of 

or  in  said  leasehold  premises  or  any  part  thereof ;  in  trust  for 

Lord  Montford  until  the  *marriage ;  and  after  the  marriage  that       [  •iSG  ] 

the  trustees  should,  by,  with,  and  out  of,  the  rents,  issues,  and 

profits,  of  the  premises,  pay  the  rent,  &c.  and  in  the  next  place 

should,  by,  with,  and  out  of,  the  rents,  issues,  and  profits,  of  said 

leasehold  premises,   pay  and  discharge  all  such  fines,  costs, 

charges,  and  expenses,  as  should  be  incident  to  or  occasioned  by 

the  renewing  the  said  present  lease  or  any  future  lease  or  leases 

of  said  leasehold  premises,  and  all  other  costs,  attending  the 

eiecntion  of  the  trusts ;  and  from  and  after  payment  of  said  rent 

and  all  such  costs,  charges  and  expenses,  as  aforesaid,  and  after 

performance  of  said  covenants,  clauses  and  agreements,  and 

subject  thereto,  upon  trust  to  permit  Lord  Montford  and  his 

assigns  to  receive  the  rents,  &c.  during  so  many  years  of  the  said 

present  term  or  of  any  future  term  or  terms  therein  as  he 

should  live;  and  after  his  decease,  in  case  Lady  Montford 

should  survive  him,  to  permit  her  to  receive  the  rents,  &c.  for  so 

many  years  of  the  said  present  term  or  of  any  future  term  or 
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terms  therein  as  she  should  live ;  and  to  have  the  use  of  certain 
furniture ;  and  after  the  decease  of  the  survivor  that  they  should 
by  mortgage,  sale,  or  other  disposition,  of  said  leasehold  premises 
as  therein  mentioned,  raise  such  sum  as  should  be  necessary  to 
make  good  the  deficiency  of  portions,  provided  for  younger 
children :  and  if  there  should  be  any  residue  of  said  leasehold 
premises,  household  goods,  &c.  to  permit  the  first  son  to  take  the 
rents,  &c.  of  the  said  leasehold  premises,  and  to  have  the  use  of 
the  said  goods,  &c.  until  he  should  attain  the  age  of  twenty-one, 
or  die  under  that  age  without  leaving  issue  male  living  at  the 
time  of  his  death ;  and  in  case  he  should  arrive  at  the  age  of 
twenty-one,  that  the  trustees  should  assign  the  said  leasehold 
premises  for  the  residue  of  the  said  present  term  or  any  such 
future  term  or  terms  therein,  as  aforesaid,  and  also  the  household 
goods,  &c.  to  such  first  son  attaining  twenty-one. 

The  marriage  having  taken  place,  the  trustees  permitted 
Lord  Montford  to  receive  the  rents  until  his  death,  in  October, 
1799,  and  after  his  death  Lady  Montford  received  the  rents. 
The  lease  was  renewable  at  the  expiration  of  every  fourteen 
years  ;  and  the  first  period  of  fourteen  years  expired  on  the  25th 
of  December,  1786  ;  and  the  second  in  1800 :  no  renewal  having 
taken  place. 

The  bill  was  filed  by  Lord  Montford,  the  only  issue  of  the 
marriage,  against  Lady  Montford,  the  trustees,  the  executor  of 
the  late  Lord  Montford,  and  Lord  Howe,  the  occupying  tenant 
of  the  premises ;  praying,  that  the  trustees  may  be  decreed  to 
procure  the  lease  to  be  renewed,  and  to  pay  the  fines  and  ex- 
penses, attending  such  renewal ;  or  that  the  other  defendants 
may  be  decreed  to  contribute  to  the  same  according  to  the  times 
the  late  Lord  Montford,  Lady  Montford,  and  Lord  Howe,  were 
respectively  in  possession,  or  receipt  of  the  rents. 

Lord  Howe  by  his  answer  stated,  that  an  application  was 
made  to  him  in  1805  by  the  trustees  to  pay  his  rent  of  2007.  a 
year  to  them :  but.  Lady  Montford's  solicitor  refusing  to  authorize 
him  to  do  so,  he  did  not  pay  the  rent  to  any  one.  He  became 
tenant  in  1786;  and  in  that  year  purchased  Lord  Montford's 
life-interest  for  1,0002. ;  and  after  his  death  agreed  with  Lady 
Montford  to  occupy  for  three  years  at  the  rent  of  200L ;  and  had 
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since  continued  to  occupy  from  year  to  year ;  submitting,  that       Lord 
he  is  not  liable  to  contribute  to  the  renewal ;  that  the  trustees  «. 

ought  to  have  procured  a  renewal ;  and  ought  not  to  have  per-     c^oxs. 
mitied  Lord  and  Lady  Montford  to  receive  the  rents  without 
retaining  sufficient  to  pay  the  fines  and  expenses  of  renewal. 

The  Master  of  the  Bolls  by  his  decree  declared,  that  the        1816. 
trustees  ought  to  have  renewed  the  lease  at  the  times,  when  it       ^^'^' 
became  renewable,  and  to  have  paid  the  fines,  &c.  out  of  the  [19  Yes.  635] 
annual  rents  and  profits  of  the  premises  demised;  that,  not 
ha^-ing  so  renewed,  they  are  guilty  of  a  breach  of  trust ;  that  the 
sum  of  3,092/.  lis.  6d.  paid  by  the  plaintiff  for  renewal,  ought  to 
be  paid  to  him  by  the  representatives  of  Lord  Gadogan,  deceased, 
and  by  Sir  Thomas  Bunbury  (the  trustees) ;  but  that  the  same 
ought  to  be  repaid  to  them  out  of  the  personal  estates  of  Lord 
Montford,  deceased,  and  of  the  dowager  Lady  Montford,  accord- 
ing to  the  times  they  have  respectively  been  in  possession  of 
the  premises,  or  in  receipt  of  the  rents  and  profits  thereof. 

From  this  decree  a  petition  of  appeal  was  presented  by  the 
defendants,  the  representatives  of  Lord  Montford  and  Lord 
Cadogan. 

Mr.  Hart  and  Mr.  Heald,  for  the  appellants,  insisted,  that 
there  was  no  evidence,  that  the  trustees  had  executed  the  settle- 
ment ;  and  the  presumption  was  the  other  way :  the  only  part 
produced  being  that,  which  obviously  should  have  been  executed 
by  them.  It  is  evident,  *that  the  parties  never  contemplated  t  *^^^  1 
possession  by  the  trustees.  They  did  not  undertake  active 
conduct ;  or  bring  themselves  under  any  obligation  to  do  specific 
acts  ;  but  were  introduced  merely  as  instruments,  with  no  higher 
duty  than  to  receive  and  apply  the  rents  and  profits,  not  to  be 
active  in  obtaining  renewal.     *    *    * 

If,  however,  these  trustees  must  be  responsible,  not  by  a  wilful 
breach  of  trust  for  their  own  benefit,  but  by  their  conduct  in, 
negligently  perhaps,  but  innocently,  permitting  others  to  avail 
themselves  unduly  of  the  trust  property,  they  can  be  liable  only 
in  the  second  instance  to  the  expense  of  renewal ;  the  amount  of 
which,  inconsiderable  at  the  expiration  of  the  first  period,  has 
inereased  to  more  than  8,000Z.      Those  who  got  possession  of 
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the  irast  fund,  with  notice  of  its  misapplication,  and  in  con- 
corrence  with  the  trustee,  are  constructive  trustees,  responsible 
for  their  wilful  possession.  If  Lord  Montford  was  responsible 
for  the  application  of  the  rents  and  profits  to  his  own  use 
without  renewing,  Lord  Howe,  as  the  purchaser  of  his  interest,  is 
liable  to  all  the  legal  and  equitable  obligations,  that  bound  the 
lessee.  There  was  no  privity  of  contract  between  Lord  *Howe 
and  the  trustees.  There  is  also  a  distinction  between  the 
obligations  of  Lord  Montford  originally,  and  Lord  Howe  after* 
wards,  and  of  Lady  Montford,  who  was  liable  only  from  the 
time  she  became  sai  juris. 


Sir  Samuel  RomiUy  and  Mr.  Daniell,  for  the  plaintiff,  in 
support  of  the  decree.  Mr.  Leach  and  Mr.  Trower,  for  the 
defendants  Lady  Montford  and  Lord  Howe. 


The  LoBD  Chancellor,  during  the  argument,  observed,  that 
upon  the  answers  the  trustees  were  clearly  parties,  admitting, 
thai  they  took  upon  the  following  trusts. 

3V»t?.  11.      Thb  Lord  Chancellor: 

A  petition  is  presented  by  Lady  Montford ;  which  allows  her 
to  be  heard,  as  if  she  had  appealed;  though  she  has  not; 
contending,  that  the  decree  charges  her  farther  than  she  is 
justly  chargeable,  if  it  is  to  be  understood  as  charging  her  with 
more  than  a  proportion  of  the  rents  and  profits  for  the  time  of 
her  enjoyment  according  to  the  obligation,  which,  she  contends 
with  the  plaintiff,  was  imposed  upon  the  trustees  during  the  life 
of  the  late  Lord  Montford. 

I  take  this  lease  to  be  by  custom  renewable  every  fourteen 
years ;  and  that  the  Dean  and  Chapter  of  Westminster,  although 
not  compellable  to  renew,  would  have  renewed  at  any  time 
before  the  commencement  of  another  period  of  fourteen  years ;  a 
renewal  therefore  being  highly  probable,  the  framer  of  the 
settlement  ought  to  have  considered  that;  and  also  to  have 
[  *6S8  ]  attached  a  trust,  *a8  far  as  it  could  be  upon  the  property,  if  the 
lease  should  not  be  renewed. 

The  object  with  regard  to  the  leasehold  estate,  thus  by  custom 
renewable,  was  to  make  a  settlement  with  every  species  of  strict- 


VOL.  xm.]       1816,    CH.    19  VESET,  68&— 639. 


275 


ness,  of  which  such  an  interest  is  capable;  It  is  said,  the 
trustees  are  not  under  covenant ;  and  they  are  not  bound  under 
hand  and  seal :  but  they  have  in  equity  undertaken  to  execute 
the  trusts  exactly  as  if  they  had  so  executed  the  instrument ;  and 
the  general  words,  "it  is  declared  and  agreed,*'  &c.  amount 
to  a  covenant.  The  obligation  upon  them  is  to  permit  Lord 
Montford  to  receive  and  enjoy  the  rents  and  profits,  provided 
that  was  consistent  with  the  trust  and  obligation,  imposed  upon 
them,  to  apply  so  much  of  the  rents  and  profits  as  should  be 
necessary  to  the  expense  of  renewal,  in  order  to  make  his  enjoy- 
ment consistent  with  the  other  objects  of  the  settlement,  under 
which  all  the  subsequent  takers  are  to  be  considered  purchasers : 
but  it  does  not  rest  upon  reasoning ;  as  upon  the  answers  it  is 
clear,  they  understood  the  import ;  expressly  stating,  that  they 
put  him  in  possession ;  and  assigning,  as  their  reason,  motives 
of  civility  and  humanity.  It  is  hard,  if  they  are  to  suffer  by 
that :  but  the  subsequent  takers,  unless  deprived  by  acquiescence 
of  their  remedy,  are  not  to  suffer  by  the  charity  of  the  trustees. 
It  is  clear,  therefore,  that  they  did  take  upon  them  these  trusts  ; 
that  they  were  under  an  obligation  to  renew  at  least  once  in 
fourteen  years,  according  to  the  custom ;  and  were  bound  to 
purchase  for  those,  who  were  to  take  afterwards,  an  interest 
equal  to  what  those  persons  would  take,  if  there  was  no  default. 

Another  question  is,  whether  Lord  Montford's  estate,  if 
BufBcient,  and  that  of  Lady  Montford,  should  have  *been 
resorted  to  for  payment  of  the  fine,  lately  paid  upon  renewal, 
before  the  trustees  were  called  upon;  and  many  cases  have 
established,  that  a  tenant  for  life,  joining  in  a  breach  of  trust, 
shall  be  answerable  in  the  first  instance :  but  these  persons  were 
trustees  for  the  present  Lord  Montford ;  who  has  a  right  to  have 
the  estate  kept  from  time  to  time  exactly  in  the  way,  in  which 
the  trustees  had  in  equity  covenanted  to  keep  it;  and  is  not 
bound  to  nm  the  risk  of  the  estate  wearing  out,  or  a  great 
increase  of  fine  being  incurred,  according  to  the  approximation 
of  the  term  to  its  conclusion,  while  inquiries  as  to  assets,  or 
what  proportion  Lady  Montford  is  to  pay,  are  depending.  My 
opinion  therefore  is,  that  the  Masteb  of  the  Bolls  was  perfectly 
right  in  charging  the  trustees  in  the  first  instance,  and  also  in 
deciding,  that  they  have  a  remedy  over  against  those,  who  took 
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the  rents  and  profits,  that  ought  to  have  paid  the  fine :  but  this 
under  the  circumstances  raises  the  greatest  difficulty. 

The  decree  says,  that  Lord  Montford  ought  to  have  renewed 
in  1786.  Had  he  done  so,  a  fund  ought  to  have  been  proTided 
in  1799,  constituted  of  13-fourteenth  parts  of  the  fine  to  be  paid 
in  1800 ;  and  Lady  Montford  would  have  taken  possession  of  the 
premises  with  the  lease  renewed  under  these  circumstances  in 
1786  for  forty  years.  It  is  a  little  difficult  to  determine  the 
meaning  of  these  terms,  in  which  they  are  charged  "  according 
to  the  times  they  have  respectively  been  in  possession."  I!  that 
means  what  is  the  import  prinid  fade,  thai  they  are  to  be 
charged  in  the  ratio  of  proportion  calculated  upon  the  length  of 
their  respective  enjoyments,  that  Lady  Montford  is  to  pay  for 
her  own  neglect,  and  for  Lord  Montford's  also,  in  proportion  to 
the  time  she  has  enjoyed,  that  does  not  appear  to  me  to  be  the 
equity  between  her  and  the  trustees.  As  a  feme  cocerte,  she 
*was  not  chargeable  with  any  default  during  the  coverture ;  and 
there  is  no  evidence,  that  she  was  active  in  permitting  his 
enjoyment.  Li  1799  she  was  entitled  by  the  settlenoLent  to 
possession  of  this  leasehold  estate,  under  a  lease  renewed  in 
1786  for  fourteen  years,  in  addition  to  twenty-six  years  th^ 
remaining  unexpired,  with  a  fund  accumulating  for  the  fine,  to 
be  paid  on  the  next  renewal  in  1800.  If  therefore  this  is  to  be 
thus  understood,  that,  as  Lord  Montford  enjoyed  from  1772 
to  1799,  and  Lady  Montford,  from  1799  to  the  year  1808,  when 
a  fine  exceeding  8,000{.  was  paid,  that  sum  is  to  be  reimbursed, 
as  between  his  and  her  estates,  in  this  proportion,  that  his 
estate  is  to  be  charged  according  to  the  amount  of  the  rents 
between  1772  and  1799,  and  she  is  to  pay  according  to  the  rents 
from  1799  to  1808,  she  appears  to  me  to  be  charged  in  a  way,  in 
which  she  is  not  chargeable.  My  opinion  is,  that  the  estate  of 
.  the  late  Lord  Montford  is  to  be  made  answerable  to  the  trustees, 
after  paying  the  present  Lord ;  and  Lady  Montford  is  also 
answerable,  but  only  for  the  proportion,  for  which  she  ought  to 
be  called  upon  with  a  due  regard  to  the  obligation  of  the  trustees 
to  put  her  in  possession  of  the  estate  fully  renewed  in  1786,  and 
with  an  accumulating  fund,  to  be  applied  to  another  renewal  in 
1800.  That  is  the  utmost,  for  which  in  the  most  aggravated 
way  of  putting  the  case  against  her  she  can  be  called  upon. 
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rhe  decree  mnst  go  farther:  the  late  Lord  Montford  having 
n^eived  the  rents  from  1772  to  1799,  and  not  having  renewed, 
md  a  much  larger  fine  of  coarse  being  required  at  the  end  of 
twenty-eight  than  fourteen  years,  his  estate  must  be  answerable 
[or  that  increase ;  but,  if  the  trustees  should  not  find  his  estate 
sufficient  to  answer  that,  I  cannot  as  between  them  and  Lady 
Montford  throw  any  part  of  the  increase  upon  her.  That  must 
therefore  fall  upon  them  personally. 

It  seems  to  me,  as  it  did  to  the  Master  of  the  Bolls, 
impossible  for  the  trustees  to  charge  Lord  Howe.  The  recital 
holds  out  the  interest,  he  was  to  purchase,  as  one  with  no  other 
obligation  on  Lord  Montford  than  payment  of  the  rent  and 
performance  of  the  covenants ;  not  adverting  to  the  provision 
for  payment  of  the  fines  on  renewal  out  of  the  rents  and  profits. 
The  plaintiff,  if  he  cannot  obtain  payment  in  any  other  way, 
ought  to  have  liberty  to  apply ;  but  that  should  be  expressed, 
not  "  as,"  but  **  if,  he  shall  be  so  advised ;  "  so  as  not  to  imply  an 
opinion,  that  Lord  Howe  will  be  liable. 

With  these  variations,  removing  some  obscurity  in  the  terms 

of  the  decree,  which  probably  was  not  drawn  by  the  Masteb  of 

THE  Bolls  himself,  the 

Decree  must  be  affirmed. 
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(19Ve8ey,  656— 664.) 
Lord  Eldok's  final  decision  in  this  suit  is  reported  in  1  Jac. 
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GREEN  V.   GREEN. 

(19  Vesey,  665—670.) 

Election  upon  a  deed. 

Distinction  upon  election  between  a  deed  and  a  will.  In  the  latter 
case  the  principle  is  compensation  only;  but  upon  election  against  a 
marriage  settlement,  an  injunction  was  granted  on  the  principle  of 
forfeiture. 

Bt  indentures  on  the  marriage  of  Edward  Green  and  Elizabeth 
Crossmon,  dated  the  2nd  and  8rd  of  September,  1768,  the  manor 
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GBEKir  of  Lawford  and  other  estates  were  conveyed  by  Edward  Green 
Gbexk.  ^^^  ^^  father  and  mother,  as  to  part  to  the  use  of  his  father  and 
mother  successively  for  their  lives,  with  remainder  to  Edward 
Green,  the  intended  husband,  and  to  Elizabeth,  his  intended 
wife,  for  their  successive  lives,  and  to  their  first  and  other  sons 
in  tail ;  and  as  to  other  parts  immediately  to  the  husband  for 
life,  with  remainder  to  the  first  and  other  sons  in  tail,  subject  to 
a  term  of  years,  for  raising  portions  for  younger  children ;  and 
the  manor  of  Places,  and  other  estates,  were  conveyed  by 
Elizabeth  Grossman  and  her  parents  to  the  same  uses. 

Edward  Green,  the  husband,  having  survived  the  parents  of 
both  parties,  entered  into  possession  of  all  the  settled  estates ; 
and  continued  so  possessed  until  his  death  in  1814 ;  when  his 
widow  entered  upon  that  part  of  the  Lawford  estate,  that  was 
limited  to  her  by  the  settlement,  as  tenant  for  life ;  and  their 
son,  having  entered  upon  all  the  other  settled  estates,  after- 
wards brought  an  ejectment  against  his  mother,  claiming  as 
tenant  in  tail  under  the  settlement,  made  on  the  marriage  of  his 
grandfather  in  1740 ;  the  intail  not  having  been  barred, 
[  666  ]  The  bill,  filed  by  Elizabeth  Green,  the  widow,  against  her  son, 

prayed,  that  the  defendant  may  be  declared  to  have  elected  to 
take  under  the  settlement  of  1768 ;  but,  if  the  Court  should  be 
of  opinion,  that  he  had  not  elected,  then  that  he  may  be  put 
to  elect  to  take  under  or  against  that  settlement;  and  an 
injunction,  &c. 

Mr,  Leach,  and  Mr.  SliadweU^  moved  for  an  injunction* 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  defendant. 


[  667  ]       The  Lobd  Chancellor  : 

j\v».27.  This  motion  raises  two  questions;  one  of  fact,  whether  the 

defendant  has  made  an  election :  the  other  of  law,  whether,  if  he 
does  not  think  proper  to  abide  by  this  deed,  the  settlement  made 
on  the  marriage  of  his  father,  but  elects  to  claim  the  Lawford 
estate  as  tenant  in  tail  under  the  former  settlement,  he  k 
obliged  to  give  up  entirely  the  estates,  which  the  ancestor  of  his 
mother  had  settled  upon  the  marriage,  when  an  ineffectual 
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attempt  was  made  to  settle  the  Lawford  estate,  or  only  to  make  Gbeen 
compensation  for  the  estate  for  life,  of  which  his  election  gbeek. 
deprives  her. 

I  have  looked  into  all  the  text- writers,  the  cases  reported,  and 
all  in  manuscript,  of  which  I  am  in  possession,  to  see.  how  far 
the  doctrine  of  this  Court  is  settled,  whether  election  requires 
the  party  to  give  up  the  whole,  or  only  to  make  compensation 
for  that,  which  he  does  not  permit  to  go  according  to  the  instru- 
ment, against  which  he  claims.  It  is  impossible  to  reconcile  the 
doctrine,  as  it  is  to  be  collected  from  the  whole  mass  of  the  cases: 
the  text  in  some  asserting,  that  the  party  must  abide  by  the  in- 
strmnent  in  toto ;  in  others,  according  to  the  language  of  Lord 
Chief  Justice  Db  Grey  in  Lord  Darlington  v.  Pulteney,\  that  the  . 
devised  interest  is  to  be  sequestered,  until  satisfaction  is  made  to 
the  disappointed  *devisee.  It  is  remarkable,  that  in  all  the  cases  [  *66S  ] 
except  one,  Bigland  v.  HuddlestoUfl  the  question  arose  upon 
wills  affecting  title  under  other  instruments :  but  in  that  case, 
although  it  was  argued,  that  the  doctrine  of  election  does  not 
apply  to  a  deed,  it  was  determined,  that  it  does ;  and  it  seems  to  ^ 

have  been  thought,  that  the  party  having  some  other  interest, 
sought  to  be  affected  by  the  deed,  must  either  give  up  altogether 
what  he  is  to  take  under  it,  or  must  abide  by  it  altogether. 
lYben  it  is  settled,  that  the  principle  of  election  does  apply  to  a 
deed,  as  it  is  a  contract,  it  is  very  dijBicult  to  say,  compensation 
only  is  to  be  made. 

In  this  instance  the  defendant's  father  on  his  marriage  agrees 
to  settle  the  Lawford  estates ;  and  makes  other  provisions  ; 
thereby  becoming  a  purchaser  of  the  estate  of  his  wife ;  and, 
being  tenant  in  tail,  he  did  not  effectually  convey  by  suffering  a 
recovery.  The  question  in  equity  therefore  is,  whether  the  son 
shall  take  his  mother's  estate  without  making  good  that  contract, 
nnder  which  his  mother's  estate  was  purchased  ;  and  I  incline  to 
think,  that,  electing  against  the  settlement,  he  is  bound  to  give 
up  the  whole  benefit,  to  which  he  is  entitled  under  it,  and  not 
merely  to  make  compensation.  I  do  not  believe,  that  it  will  be 
possible  satisfactorily  to  settle  this  question  without  doing  that, 
which  I  find  impossible,  and  which,  under  the  present  pressure 
t  3  E.  E.  20  (2  Vee.  Jr.  560).        J  3  Br.  0.  C.  285,  n. 
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Gbbev       of  businesB  cannot  be  expected  from  the  registers,  to  enable  me 

Qbeev.  ^  interpret  the  language  of  the  Court,  as  it  appears  in  the 
reports,  by  looking  at  the  decree :  but  my  present  opinion,  sub- 
ject to  contradiction  upon  such  a  search,  and  to  what  may  be 
urged  on  hearing  the  cause,  is,  that  a  man,  claiming  under  a 

[  4669  ]  marriage  settlement,  is  *a  purchaser  under  it ;  and,  if  he  will 
not  give  the  price  intended  by  the  parties  to  be  paid  at  his  cost, 
he  cannot  take  under  it ;  and  therefore,  this  defendant  most  give 
up  altogether  the  estates  comprised  in  this  settlement,  if  he 
chooses  to  insist  on  his  title  to  the  Lawford  estate.  In  one  of 
the  latest  cases,  Thellusson  v.  Woodfordy\  where  this  doctrine  is 
very  ably  discussed,  it  is  laid  down  generally,  that  a  person  shall 
not  claim  an  interest  under  an  instrument  without  giving  full 
effect  to  that  instrument,  as  far  as  he  can ;  and  therefore,  having 
an  interest  under  a  will,  shall  not  be  permitted  to  defeat  the  dis- 
position, where  it  is  in  his  power,  and  yet  take  under  the  will ; 
the  principle  of  election  being  plain  and  intelligible,  that,  if  a 
person,  being  about  to  dispose  of  his  own  property,  includes  in 
his  disposition,  either  from  mistake  or  not,  property  of  another, 
an  implication  arises,  that  the  benefit  under  that  will  shall  be 
taken  upon  the  terms  of  giving  effect  to  the  whole  disposition. 
That  was  upon  a  will ;  yet  there  is  authority  enough  to  say,  that 
in  that  case  the  party  is  only  to  give  up  sufficient  to  compensate 
those,  who  are  disappointed :  but  my  difficulty  on  a  marriage 
settlement  is,  that  it  operates  a  contract  by  the  parties  for  all, 
who  are  to  take  under  it ;  and  how  one  shall  take  the  subject, 
and  retain  the  price.  I  doubt,  whether  the  principle,  stated^  by 
Lord  Chief  Justice  De  Obey,  that ''  the  Equity  of  this  Court  is 
to  sequester  the  devised  interest  qtiousque,  until  satisfaction  is 
made  to  the  disappointed  devisee,"  can  apply  to  such  a  case  as 
this.  Is  it  possible  in  a  court  of  equity  to  say  that,  where  a 
man  purchases  his  wife's  estate  for  the  issue  of  the  marriage,  his 

[  *670  ]  son  shall  be  permitted  to  ^withhold  the  price,  and  disappoint 
that  contract,  of  which  he  takes  the  benefit  ? 

The  order  for  an  injunction  was  made. 

t  9  E.  E.  175  (13  Ves.  209).  J  3  E.  R  20  (2  Yes.  Jr.  560.) 
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MAETIN  AND  Another  v.   CROKATT.  f*^^] 

(14  East,  46d— 467.) 

A  sliip  had  been  obliged  to  put  into  a  place  of  safety  in  the  course  of  her 
Toyage,  in  consequence  of  damage  incurred  by  a  sea-peril.  The  owner 
(assured  upon  ship  and  cargo)  did  not  abandon,  but  merely  applied  to 
the  underwriters  for  directions  how  to  proceed  upon  an  estimate  of  the 
expenses  of  repair.  The  underwriters  having  declined  to  interfere,  the 
ship  and  cargo  were  sold  (by  the  direction  of  the  assured  on  account  of 
all  concerned)  in  the  place  to  which  she  had  been  driven  by  distress. 
The  owner  was  held  not  entitled,  on  the  ground  that  the  expenses  of 
salvage  were  in  the  result  ascertained  to  have  exceeded  the  value  of  the 
ship  and  cargo,  to  recover  as  upon  a  total  loss. 

This  was  an  action  by  the  assured  to  recover  a  total  loss  upon 
a  policy  of  insurance  on  the  ship  St.  Nicholai  and  goods,  bound 
from  Carlscrona  in  Sweden  to  Deptford  or  London,  warranted 
free  of  particular  average,  unless  the  ship  should  be  stranded. 
The  ship  in  the  course  of  her  voyage  was  run  foul  of  by  another 
vessel  in  a  gale  of  wind,  and  from  that  and  other  sea  perils 
received  so  much  damage  as  to  be  obliged  to  put  into  Warberg 
Boads,  a  small  fishing  place  on  the  coast  of  Sweden,  where  she 
was  surveyed,  and  reported  to  be  incapable  of  proceeding  on  her 
voyage  without  a  thorough  and  very  expensive  repair.  The 
assured,  without  giving  notice  of  abandonment,  on  receiving  the 
intelligence,  laid  it  before  the  underwriters,  and  required  their 
directions  how  to  proceed ;  but  they  refused  to  interfere,  and 
denied  the  right  of  the  assured  to  abandon,  though  vnthout 
assigning  any  reason  for  it.  Upon  which  the  assured  directed  a 
sale  of  the  ship  and  cargo  (which  latter  was  undamaged)  for  the 
benefit  of  all  concerned  ;  but  the  proceeds  of  the  sale,  after  de- 
dacting  the  expenses  of  it,  and  of  the  salvage,  left  a  balance 
against  the  assured  of  above  202.  Whereupon  it  was  contended 
on  behalf  of  the  assured,  at  the  trial  at  Guildhall,  that  inasmuch 
as  the  original  damage,  which  in  the  event  had  turned  out  to  be 
a  total  loss  in  the  value  of  the  ship  and  cargo,  was  occasioned  by 
a  peril  insured  against,  and  that  the  voyage  was  thereby  lost, 
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Maktik  they  had  a  right  to  treat  it  as  a  total  loss,  with  benefit  of  salvage 
CsaKATT.     to  the  underwriters.    But  Lord  Ellbnbobouoh,  Gh.  J.  being  of 

[  *466  ]  opinion  that,  for  want  of  an  abandonment,!  *the  assured  were 
not  entitled  to  treat  this  as  a  total  loss,  where  the  ship  continued 
to  subsist  in  specie  in  the  place  whither  she  was  carried,  directed 
a  nonsuit. 

The  Attorney-General  now  moved  for  a  new  trial,  and  said 
that  there  was  no  clear  and  precise  line  of  distinction  laid  down 
for  ascertaining  what  should  be  deemed  a  total  loss  with  benefit 
of  salvage,  and  what  an  average  loss  only,  and  that  it  was  very 
difficult  to  find  any  principle  regulating  the  cases  of  abandon- 
ment. All  the  expenses  of  the  salvage  were  incurred  in  an 
attempt  (though  it  turned  out  to  be  an  ineffectual  one)  to  pre- 
serve the  ship,  till  it  was  found  that  the  expenses  of  repair  in  the 
place  where  she  was  would  more  than  absorb  the  whole  value ; 
and  the  damage  was  occasioned  by  a  peril  insured  against,  by 
which  the  further  prosecution  of  the  voyage  was  found  to  be  im- 
practicable, except  at  an  expense  of  repair  which  would  have 
exceeded  the  value  of  the  thing  insured.  To  all  substantial  pur- 
poses therefore  the  owners  have  in  the  event  incurred  a  total 
loss,  at  least  with  respect  to  the  ship,  by  a  peril  insured  against, 
by  which  the  voyage  has  been  lost;  against  which  they  are  en- 
titled to  be  indemnified,  allowing  the  underwriters  the  benefit  of 
the  salvage  received  by  the  sale  of  the  vessel. 

Lord  Ellbnbobouoh,  Gh.  J. : 

Where  the  thing  insured  subsists  in  specie,  as  it  did  here,  I 
cannot  say  but  that  an  abandonment  is  necessary  if  it  be  neces- 
sary in  any  case :  and  if,  upon  the  happening  of  such  a  peril, 
which  suspends  the  voyage,  and  induces  the  necessity  of  repair, 
[  •167  ]  the  owners  choose  to  make  it  a  total  loss,  upon  the  loss  ^of  the 
voyage,  or    the  probable  estimate  of  the  expenses  of  repair 

t    Bed  qucere  whether   what   the  prevail,  as  to  the  requirement  of  a 

underwriters  did  was  not,  in  effect,  formal  notice.    See  CurrU  v.  Bombay 

an  abandonment.    It  has  been  re-  Native  Iniurance  Co,  (1869)  L.  H.  3 

marked  that  Lord  Ellbnborouoh  P.  0.  72.  75 ;  39  L.  J.  P.  C.  1 ;  22 

held  a  stricter  yiew  than  would  now  L.  T.  317. — B.  C. 
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absorbing  the  value  of  the  thing  insured,  they  ought  to  give      Mabth^ 
notice  of  abandonment,  to  enable  the  underwriters  to  elect     cbokatt. 
whether  or  not  they  will  incur  such  expenses. 

Gbosb,  J.  concurred. 

Bayley,  J. :  t 

The  ship  remained  all  the  time  in  the  character  of  a  ship, 
^'hen  the  owners  proceeded  to  the  sale  of  her^  without  giving 
notice  of  abandonment ;  and  if  this  could  now  be  converted  into 
a  total  loss  on  account  of  the  expenses  of  the  salvage  having 
absorbed  the  value  of  the  ship  when  sold,  the  question  whether 
a  total  or  an  average  loss  would  be  made  to  depend  upon  the 
event  of  the  auction  or  market  at  which  the  ship  was  sold, 
against  which  the  underwriters  do  not  insure. 

Rule  refused. 


CLAEKE  V.   HUTCHINS.  isii. 

(14  East,  475-476.)  ^2L^- 

A  tradesman  at  one  port  receiving  an  order  to  forward  goods  to  a  r  475  1 
person  at  another  port,  by  a  common  sea  carrier,  does  not  sufficiently 
perform  the  order  by  depositing  the  goods  at  the  receiving  house  of  such 
carrier,  with  directions  to  be  forwarded  to  their  place  of  destination,  if 
the  goods,  being  much  above  the  value  of  5^,  to  which  the  carrier's 
liability  was  notoriously  limited,  be  not  specially  entered,  and  paid  for 
accordingly ;  for  such  tradesman  has  an  implied  authority,  and  it  is  his 
duty  to  pay  any  extra  charge  necessary  to  insure  the  responsibility  of 
the  carrier  to  the  party  from  whom  he  received  the  order,  though  only 
general  in  the  terms  of  it :  and  in  case  of  non-delivery  by  the  carrier, 
whose  reeponsibility  was  lost  for  want  of  such  special  entry  and  pay- 
ment, the  tradesman  cannot  recover  the  value  of  the  goods  against  ^tho 
person  from  whom  he  received  the  order. 

The  defendant,  who  lived  at  Gosport,  ordered  goods  from  the 
plaintiff,  who  lived  at  Plymouth,  and  who  sent  them  accordingly 
to  the  receiving  house  of  a  vessel  trading  for  this  purpose 
between  the  two  places,  the  owners  of  which  had  published  cards 
and  sufficiently  established  a  notoriety  in  the  place,  that  they 
would  not  be  answerable  for  any  package  above  5Z.  unless  entered 
t  Le  Blanc,  J.  was  absent  from  indisposition. 
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clabkk  and  paid  for  as  such.  The  value  of  the  goods  sent  in  this  in- 
HuTCBiNs.  stance  was  511.,  but  the  plaintiff  made  no  special  entry  or  pay- 
ment pursuant  to  the  notice.  The  goods  in  fact  were  never 
delivered  to  the  defendant,  and  no  further  account  was  given  of 
them,  and  he  refused  to  pay  for  them,  on  the  ground  that  by  the 
plaintiff's  neglect  in  not  making  a  special  entry  of  them  pursuant 
to  the  notice,  he  could  have  no  remedy  over  against  the  carriers. 
Whereupon  the  plaintiff  brought  assumpsit  for  goods  sold  and 
delivered,  &c.,  which  was  tried  before  Graham,  B.  at  Exeter, 
when  the  plaintiff  insisted  upon  the  delivery  to  the  common 
carriers  as  an  execution  of  the  order  on  his  part,  and  that  he  was 
not  bound  to  incur  any  additional  expense  by  making  a  special 
entry,  without  the  direction  of  the  defendant,  to  whom  it  pro- 
perly belonged :  the  learned  Judge  however  was  of  a  different 
opinion,  and  nonsuited  the  plaintiff. 

LenSf  Serjt.  now  moved  to  set  aside  the  nonsuit ;  contending 
[^476]  that  the  plaintiff  had  strictly  performed  all  that  *he  had 
authority  to  do  by  the  generality  of  the  order,  by  having  de- 
posited the  goods  in  the  usual  and  ordinary  way,  to  be  forwarded 
by  the  common  carriers.  There  was  no  evidence  of  any  prior 
dealings  between  the  parties,  from  whence  a  more  special 
authority  might  have  been  implied  to  warrant  the  plaintiff  in 
charging  the  defendant  with  an  extra  price  for  the  carriage. 

Lord  Ellbnbobough,  Gh.  J. :       , 

The  plaintiff  cannot  be  said  to  have  deposited  the  goods  in  the 
usual  and  ordinary  way,  for  the  purpose  of  forwarding  them  to 
the  defendant,  unless  he  took  the  usual  and  ordinary  precaution, 
which  the  notoriety  of  the  carriers'  general  undertaking  required, 
with  respect  to  goods  of  this  value,  to  insure  them  a  safe  convey- 
ance ;  that  is,  by  making  a  special  entry  of  them.  He  had  an 
implied  authority,  and  it  was  his  duty  to  do  whatever  was 
necessary  to  secure  the  responsibility  of  the  carriers  for  the  safe 
delivery  of  the  goods,  and  to  put  them  into  such  a  course  of  con- 
veyance, as  that  in  case  of  a  loss  the  defendant  might  have  his 
indemnity  against  the  carriers.    The  rest  of  the  Court  assenting, 

*"®  Rule  wag  refused. 
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THE    EING    V.    THE    INHABITANTS    OF    THE         isii. 
COXINTY  OF  DEVON.  ^— 

(14  East,  477-478.)  [  477  ] 

A  new  and  snbstantiye  bridge,  of  public  utility,  built  within  the  limit 
of  one  ooonty  and  adopted  by  the  public,  is  repairable  by  the  inhabit- 
ants of  that  county,  although  it  be  built  within  300  feet  of  an  old 
bridge,  repairable  by  the  inhabitants  of  another  county,  who  were 
bound  in  course,  under  the  stat.  22  Hen.  YIII.  c#  d,  to  Tn^nfam  such 
300  feet  of  road,  though  lying  in  the  other  county. 

The  county  of  Devon  is  divided  from  the  county  of  Dorset  by 
the  river  Yarty,  over  which  there  is  a  bridge  maintained  by 
Dorset,  the  inhabitants  of  which  in  course  under  the  stat.  22 
Hen.  Yin.  c.  5,  maintained  the  road  for  800  feet  on  the  Devon- 
shire side  from  the  bridge,  as  part  of  such  bridge.  At  the 
distance  of  150  feet  from  the  bridge  on  the  same  side,  the  road 
about  SO  yeajTS  ago  led  through  a  ford  occasioned  by  a  small 
stream  which  runs  into  the  Yarty ;  but  about  that  time,  in  order 
to  avoid  the  inconvenience  of  the  ford,  a  smaller  bridge  was 
built  over  it  by  an  individual,  which,  having  been  generally  used 
by  the  public  ever  since,  was  considered  as  having  been  adopted 
by  the  inhabitants  of  the  county,  according  to  the  received  rule 
of  evidence  in  such  cases.  The  smaller  bridge  having  lately 
fallen  into  decay  and  requiring  repair,  the  inhabitants  of  Devon 
were  called  upon  to  repair  it;  which  they  objected  to,  on  the 
ground  that  being  within  800  (eet  of  the  greater  bridge  over  the 
Yarty,  for  which  distance  the  county  of  Dorset  was  bound  to 
maintain  the  road,  as  part  of  that  bridge,  the  inhabitants  of 
Devon  were  no  more  bound  to  repair  the  smaller  bridge  than 
they  were  to  repair  the  road  for  that  distance  before  that  bridge 
was  built,  though  lying  within  the  limit  of  their  county. 
Whereupon  this  indictment  was  preferred  against  them  for  the 
non-repair  of  the  smaller  bridge,  and  upon  the  trial  at  Bridge- 
water,  in  tho  adjoining  county  of  Somerset,  a  verdict  passed  for 
the  Grown. 

Gifford  now  moved  for  a  new  trial  on  the  grounds  before       [  473  ] 
stated,  that  by  the  statute  of  Hen.  YIII.  the  800  feet  of  road 
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The  Kino    from  the  end  of  the  great  bridge  was  to  be  considered  as  part  of 
The  Inhabi-  the  bridge  itself ;  which  was  repairable,  and  had  in  fact  been 
THE^CouNTY  1^1*^®^^  maintained,  by  the  county  of  Dorset;   and  if  public 
OP  Devon,    utility  required  a  secondary  bridge  within  that  distance,  it  must 
be  considered  as  an  appendage  by  law  to  the  other.    That  if  the 
inhabitants  of  Dorset  were  not  bound  to  repair  this,  as  being  a 
substantive  bridge,  maintainable  by  another  county,  they  might 
equally  claim  to  be  relieved  from  the  repair  of  the  150  inter- 
mediate feet  of  road  lying  on  the  Devonshire  side,  or  at  least  of 
a  proportion  of  it. 

Lord  Ellbnborough,  Gh.  J. : 

Before  the  building  of  the  new  bridge  the  inhabitants  of  the 
county  of  Devon  had  the  benefit  of  a  certain  portion  of  road 
within  their  own  limit,  repairable  by  the  inhabitants  of  Dorset, 
as  an  appendage  to  the  old  bridge.  But  instead  of  the  old  road 
over  the  ford,  they  chose  to  have  a  new  bridge  of  their  own ;  but 
they  cannot  throw  this  additional  burthen  upon  the  inhabitants 
of  Dorset.  Each  is  a  substantive  bridge  in  a  different  county, 
and  the  new  bridge  cannot  be  considered  as  an  appendage  to  the 
other.  The  stat.  of  Hen.  YIII.  attaches  equally  on  the  inhabitants 
of  each  county  in  respect  to  its  own  bridge.  It  makes  no  differ- 
ence that  the  new  bridge  was  first  built  by  an  individual,  if  it 
were  afterwards  adopted  by  the  public,  as  of  public  utility. 
While  it  continued  a  road,  it  was  repairable  as  part  of  the  old 
bridge ;  but  now  that  there  is  a  substantive  bridge  built  en  the 
Devonshire  side,  it  is  repairable  as  a  bridge  by  the  inhabitants 
of  the  county  in  which  it  is  situated,  according  to  the  statute. 

Per  Curiam  :  Rule  refused. 
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HULL  V.   COOPER-  isii- 

(14  East,  479—480.)  ^^' 

If  a  Bhip  is  insured  at  and  from  a  certain  place,  it  is  not  to  be  implied  [  479  ] 
that  she  is  already  there ;  t  and  if  a  delay  intervenes  before  she  arrives 
there,  it  is  a  question  for  the  jury  whether  such  delay  materially  varied 
the  risk.  The  insurance  having  been  effected  on  the  13th  of  August  in 
London,  on  goods  at  and  from  Heligoland  to  the  Baltic,  and  the  vessel 
not  having  sailed  from  the  Thames  until  the  27th,  to  which  was  to  be 
added  the  further  time  for  her  reaching  Heligoland: — finding  of  the 
jury  for  the  plaintifE  sustained. 

This  was  an  action  on  a  policy  of  insurance  on  goods,  at  and 
from  Heligoland  to  a  port  or  ports  of  discharge  in  the  Baltic, 
which  was  tried  before  Lord  EUenborough,  Gh.  J.  at  Guildhall, 
when  the  plaintiff  recovered  a  verdict. 

Marryat  now  moved  for  a  new  trial,  on  the  ground  of  suppres- 
sion of  material  information  from  the  underwriters  ftt  the  time 
of  effecting  the  policy :  this  was  done  between  the  8th  and  18th 
of  August,  while  the  ship  was  lying  in  the  Thames,  from  whence 
she  did  not  depart  till  the  27th  of  the  same  month  for  Heligoland 
in  ballast,  where  she  afterwards  arrived,  and  took  in  her  loading 
for  the  Baltic,  and  sailed  on  the  voyage  insured,  and  was  after- 
wards lost  or  captured.     He  contended  that  the  underwriters 
ought  to  have  been  informed  of  the  situation  of  the  ship  when 
the  insurance  was  effected,  as  from  the  terms  of  it  they  might 
naturally  conclude  that  the  ship  was  then  at  Heligoland.    But 
lier  being  at  that  time  in  the  Thames,  from  whence  she  did  not 
sail  till  the  27th,  (and  some  days  more  must  have  intervened 
hefore  she  reached  Heligoland,)  made  a  difference  in  the  risk  by 
protracting  the  voyage  further  into  the  winter    season.    He 
admitted  that  in  the  case  of  Beckmth  v.  Sidebotliam^l  it  had  been 
ruled  by  Lord  Ellenborough  that  such  communications  were 
not  necessary  to  be  made,  unless  particular  information  was 
called  for  by  the  underwriters.    There  the  fact  known  to  the 

t  Cited  in  judgment  of  Black-      43  L.  J.  Q.  B.  147 ;   39  L.  T.  605. 
BURN,  J.  in  De  Wolf  v.  Archangel,      — E.  C. 

itc.  Co.  (1874)  L.  B.  9  Q.  B.  451, 453 ;         t  10  B.  B.  652  (1  Camp.  Ni.  Fri. 

Cas.  116). 
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Hull       asBured,  and  not  communicated  to  the  underwriters  at  the  time 
,  ••  of  effecting  *the  policy,  was  that  the  ship,  which,  with  her  cargo, 

^  1  ^^^  insured  at  and  from  a  foreign  port,  (into  which  she  put  in  a 
disabled  state,)  homewards,  was  not  in  a  condition  to  receive  her 
cargo  on  board  till  she  had  undergone  considerable  repair.  But 
he  contended  that  information  of  this  nature  ought  more  properly 
to  come  from  the  assured  who  knew  the  fact. 

Lord  Ellbnborouoh,  Gh.  J. : 

When  a  broker  proposes  a  policy  to  an  underwriter  on  a  ship 
at  and  from  a  certain  place,  it  imports  either  that  the  ship  is 
there  at  the  time,  or  shortly  will  be  there ;  for  if  she  is  only  to 
be  there  at  a  distant  period,  that  might  materially  increase  the 
risk.  But  it  has  never  been  understood  that  the  terms  of  such  a 
policy  necessarily  imported  that  the  ship  was  at  the  place  at  the 
very  time,  so  as  to  make  the  assured  guilty  of  deception  if  she 
were  not.  It  was  a  question  for  the  jury,  whether  the  intervening 
period  materially  varied  the  risk  in  this  instance  :  the  interval 
l)eing  from  the  13th  to  the  27th  of  August,  with  the  additional 
days  which  elapsed  from  her  sailing  till  she  reached  Heligoland. 
And  the  jury  were  not  persuaded  that  the  risk  was  thereby 
varied,  and  found  for  the  plaintiff. 

Grosk,  J.  agreed. 

Batlbt,  J.  :t 

It  was  a  question  for  the  jury  to  say  whether  the  delay  in 
reaching  Heligoland  for  so  many  days  after  the  policy  was 
effected  materially  varied  the  risk. 

Rule  refused, 

t  L«  Bla&o,  J.  was  absent  from  indispoaitioii. 
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TAIT   V.   LEVI.  1811. 

(14  East,  481—484.)  J^ov^h 

Where  in  a  policy  of  insurance  on  a  vojrage  np  the  Mediterranean,  on  r  43^  1 
the  coast  of  Spain,  the  underwriters  stipulated  that  they  would  not  be 
liable  higher  up  the  Mediterranean  than  Tarragona,  the  assured  could 
not  recover  where  the  captain  of  the  ship,  through  entire  ignorance  of 
the  coast,  when  the  occasion  and  the  terms  of  the  policy  required  him 
to  distinguish,  went  into  Barcelona,  an  enemy's  port,  which  is  higher 
up  than  Tarragona;  for  this  was  either  a  deyiation  without  any  just 
cause  (and  on  this  ground  the  plaintiff  was  held  not  entitled  to  any 
return  of  premium) ;  or  there  was  a  failure  of  an  implied  warranty  on 
the  part  of  the  assured,  that  a  captain  and  crew  of  competent  skill  and 
knowledge  for  the  declared  purpose  of  the  voyage  should  be  provided. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Catherine  and  goods,  at  and  from  Cork  to  the  ship's  loading  port 
or  ports  on  the  coast  of  Spain,  within  the  Straits  of  Gibraltar, 
including  Tarragona,  and  not  higher  up  the  Mediterranean, 
daring  her  stay  there,  and  from  thence  to  London  ;  with  liberty 
to  discharge  and  take  in  goods  at  whatever  place  she  might  touch 
at,  <S:c.  Tarragona  was  then  in  possession  of  our  Spanish  allies, 
but  Barcelona,  another  port  of  Spain,  which  lies  further  up  the 
Mediterranean,  was  in  possession  of  the  French  enemy.  It  was 
the  intention  of  the  captain  to  go  into  Tarragona,  but  a  current, 
as  he  supposed,  carried  the  vessel  beyond  it  in  the  night,  and  the 
captain,  being  entirely  ignorant  of  the  coast,  mistook  Barcelona 
for  Tarragona,  and  was  entering  the  former  port  when  he  was 
captured  by  the  French.  The  two  towns  were  proved  to  be  not 
at  all  alike  in  their  appearance  from  the  sea.  Lord  Ellen- 
BOHOUGH,  Ch.  J.  before  whom  the  cause  was  tried  at  the  sittings 
in  London,  was  of  opinion  that  the  underwriters  were  not  liable 
for  this  crassa  negligentia  or  ignorantia  on  the  part  of  the  captain, 
which  did  not  amount  to  barratry,  as  not  being  a  wilful  mis- 
conduct or  fraud  on  his  part ;  and  therefore  nonsuited  the 
plaintiff. 

The  Attorney-General  now  moved  to  set  aside  the  nonsuit ; 
saying  that  it  had  never  been  decided  that  underwriters  were 
not  liable  for  any  loss  arising  from  the  negligence  or  ignorance 
of  a  captain  in  this  respect,  which  did  not  affect  his  capacity  as 
a  seaman  to  navigate  the  ^vessel,  but  merely  his  ignorance  of       [  *482  ] 
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Tait  the  different  towns  on  the  coast  on  which  he  was  navigating.  It 
Levi.  must  often  happen  in  the  course  of  voyages  that  the  captains  of 
vessels  are  ignorant  of  the  different  coasts  upon  which  they  are 
navigating,  and  losses  may  accrue  on  that  account ;  but  the  un- 
derwriters have  never  been  held  to  be  thereby  absolved,  for  they 
even  engage  to  be  answerable  for  the  misconduct  of  the  captain. 

Lord  Ellenborough,  Gh.  J. : 

If  such  misconduct  amount  to  barratry,  the  underwriters 
expressly  engage  to  indemnify  the  assured  against  it.  But  here 
the  whole  and  anxious  object  of  the  underwriters,  for  which  they 
expressly  stipulated,  was  that  they  should  not  be  answerable  for 
any  risks  higher  up  the  Mediterranean  than  Tarragona ;  and 
therefore  the  voluntary  exceeding  of  that  limit,  through  the 
ignorance  of  the  captain,  I  consider  as  a  deviation  from  the 
voyage  insured,  which  discharged  the  underwriters.  When  the 
object  of  the  contracting  parties  was  to  mark  the  real  limits  of 
the  coast  on  which  the  vessel  was  navigating,  and  when  the 
point  of  danger  was  so  nigh  at  hand  to  the  place  to  which  the 
ship  was  bound,  which  was  the  utmost  limit  of  the  underwriters' 
engagement,  there  was  great  negligence  in  sending  a  captain 
who  was  totally  ignorant  of  the  coast,  as  it  was  in  proof  that  he 
confessed  himself  to  be.  He  only  supposed  that  it  was  a  current 
which  carried  his  vessel  beyond  Tarragona  in  the  night;  but 
there  was  no  proof  even  of  that.  There  was  then  no  just  cause 
for  the  deviation  ;  but  it  resulted  solely  from  his  ignorance.  If 
he  had  been  driven  off  Barcelona  by  stress  of  weather,  it  would 
have  been  a  different  consideration.  I  think  the  case  against  the 
[  *483  ]  assured,  qudcunqne  via  data ;  either  on  the  *ground  of  a  deviation 
from  the  limits  of  the  voyage  described  in  the  policy,  without  any 
just  cause ;  or  on  the  ground  of  an  implied  warranty  to  provide 
a  master  of  reasonably  competent  skill ;  which  was  not  complied 
with  by  sending  out  one  who  was  totally  ignorant  of  the  one 
port  and  of  the  other,  of  Tarragona  and  of  Barcelona,  when  it 
was  the  immediate  and  prominent  object  of  the  policy  to  distin- 
guish between  them. 

Grose,  J.  concurred. 
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Lb  Blanc,  J. :  Tait 

On  my  present  view  of  the  case,  there  appears  to  me  to  have  Jj^^i. 
been  an  incompetent  fitting  out  of  the  ship  with  a  proper  master 
for  the  purpose  of  the  voyage  insured.  The  ship  was  to  be  fitted 
out  in  an  adequate  manner  to  secure  her  from  going  higher  up 
the  Mediterranean  than  Tarragona,  according  to  the  express 
intention  of  the  parties ;  the  owners  should  therefore  have  put 
on  board  a  captain  of  sufficient  skill  to  distinguish  the  port  of 
Tarragona  from  the  neighbouring  ports  on  the  coast;  and  if 
from  his  not  knowing  one  port  from  another,  he  goes  into  an 
enemy's  port  instead  of  the  port  of  Tarragona,  which  it  was  his 
duty  to  distinguish  under  this  policy,  there  appears  to  me  to  be 
a  want  of  sufficient  skill  in  the  captain  and  crew  for  the  purpose 
of  the  voyage  insured.  But  I  am  not  prepared  to  say  that  in  all 
cases  a  captain  carrying  his  ship  by  mistake  into  another  port 
than  that  to  which  he  is  bound,  would  necessarily  be  a  deviation 
so  as  to  avoid  the  policy.  My  opinion  is  formed  on  the  special 
circumstance  of  this  insurance. 

Baylby,  J. : 

I  doubt  much  whether  this  case  can  be  put  on  the  ground  of 
deviation,  because  there  was  no  intention  ♦in  the  captain  to  [•^SiJ 
deviate,  but  he  intended  to  go  into  Tarragona,  though  he  mistook 
Barcelona  for  his  intended  port  through  his  entire  ignorance  of 
the  coast.  But  upon  the  ground  of  want  of  competent  skill  and 
knowledge  of  the  coast  on  the  part  of  the  captain,  when  the  very 
object  of  the  policy  required  discriminating  knowledge  in  that 
respect ;  and  there  being  no  other  part  of  the  crew  capable  of 
supplying  that  want  of  knowledge,  and  the  loss  happening  on 
that  account,  I  am  of  opinion  that  the  assured  is  not  entitled  to 
recover.    . 

A  question  then  arose  as  to  the  right  of  the  plaintiff  to  a 
return  of  premium,  supposing  the  policy  never  to  have  attached, 
for  breach  of  the  impUed  warranty,  and  that  the  case  did  not 
turn  upon  the  subsequent  deviation :  but  Lord  Ellbnborouoh, 
Oh.  J.  said,  that  on  his  present  view  of  the  question,  he  could 
not  advise  the  premium  to  be  paid  into  Court ;  for  if  the  captain, 
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Tait        without  just  cause,  got  out  of  his  prescribed  limits,  he  got  out  of 
Lkvi.        th©  policy :  and  the  majority  of  the  Court  appearing  to  concur 
in  this,  the 

Rule  was  refused  generally. 


w".  KLINGENDEK  v.  BOND. 

'^rili^'  (14  East,  484-^86.) 

f  484  ]  A  wrong  description  of  the  person  to  whom  a  licence  from  the  Crown, 

to  trade  with  the  enemy  is  granted  invalidates  it.  As  where  he  was 
described  to  be  '*  of  London,  merchant; "  whereas  he  was  resident  at  the 
time  at  Heligoland ;  from  whence  he  passed  into  Germany,  intending  to 
return  immediately  and  settle  in  London. 

The  action  was  upon  a  policy  of  insurance  made  the  SOth  of 
August,  1810,  on  goods  on  board  the  ship  Vroiv  Hendrika,  from 
Heligoland  to  the  Baltic.  At  the  trial  before  Lord  EUenborough, 
Gh.  J.  at  Guildhall  the  only  question  made  was  upon  the  licence 
granted  under  the  existing  Orders  of  Council.  The  property  was 
[  •485  ]  shewn  to  belong  to  *Lemcke  of  Hanover,  and  the  shipment  was 
made  at  Heligoland  by  an  agent  of  his  of  the  name  of  Hampe» 
who  was  described  in  the  licence  as  '*  Hampe  of  London,  mer- 
chant ;  "  but  in  fact,  though  he  was  just  about  to  leave  Heligo- 
land, where  he  had  been  residing  some  time,  and  to  settle  in 
London,  he  was  not  yet  settled  here.  It  was  thereupon  objected 
that  the  licence  was  void,  as  containing  an  incorrect  description 
of  the  person  to  whom  it  was  granted  ;  and  his  Lordship  being 
of  that  opinion  nonsuited  the  plaintiff. 

The  Attorney-General  moved  to  set  aside  the  nonsuit,  and 
argued  that  as  the  person  was  sufficiently  known  who  was  a 
lawful  object  of  the  licence,  the  addition  was  not  material. 
That  upon  application  to  the  licensing  office,  they  did  not  con- 
sider the  circumstance  as  of  any  consequence.  That  licences 
were  often  granted  to  A.  B.  &c.  and  other  British  merchants ; 
and  no  inquiry  was  made  as  to  the  other  persons  for  whom 
it  was  granted ;  though  he  admitted  that  they  must  connect 
themselves  with  one  or  other  of  the  persons  named.  That  it 
was  clear  that  no  fraud  was  intended  in  this  case;  but  the 
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description  was  given  as  that  by  which  he  would  be  most  Klinobnobb 
likely  to  be  best  known,  being  then  immediately  about  to  settle       bokd. 
in  London. 

Lord  Ellenbobouoh,  Gh.  J. : 

Hampe  said  at  the  trial  that  his  proper  residence  was  at 
HeHgoland  at  the  time.  That  he  resided  there  from  1808  to  1809 ; 
that  he  then  went  to  Germany,  and  intended  coming  to  settle  in 
London  in  the  March  following.  How  then  can  I  say  that  he 
was  properly  described  in  the  licence  as  a  merchant  of  London  ? 
I  am  aware  that  instruments  of  this  description  require  *to  be  [  **^^  1 
construed  with  some  latitude ;  but  I  am  afraid  of  setting  loose  all 
bounds  of  proper  description  in  them,  and  of  breaking  down 
general  rules,  if  this  were  deemed  sufficient.  This  nonsuit  does 
not  bar  the  plaintiff's  action,  and  upon  another  trial  he  may  be 
prepared  to  tender  a  bill  of  exceptions,  if  so  advised,  to  the  Judge 
who  refuses  the  evidence  of  the  licence ;  but  as  I  cannot  think 
the  nonsuit  wrong,  I  dare  not  consent  to  grant  the  rule.  Should 
such  a  description  be  deemed  not  to  invalidate  the  licence,  there 
never  will  be  a  licence  of  this  sort  that  will  describe  the  person 
correctly,  so  much  is  sought  to  be  concealed  in  these  matters. 

Per  Curiam  :  Rule  refused. 


THE    PROVOST    and    SCHOLARS    or    QUEEN'S         isii. 
COLLEGE,   OXFORD,   v.  HALLETT.  ^!!L"' 

(14  Ea«t,  489—491.)  [  489  ] 

An  action  on  the  case  for  an  injury  to  the  inheritance  lies  by  the 
reversioner,  pending  the  term,  against  the  tenant,  for  enclosing  and 
cnltiyating  waste  land  included  in  the  demise,  and  for  continuing  the 
grievance. 

This  was  an  action  on  the  case  for  an  injury  done  to  the  in- 
heritance, in  which  the  plaintiffs  declared  that  they  were  seised 
in  fee  of  a  manor,  farm  and  lands,  with  the  appurtenances,  at 
Stoneham  in  the  county  of  Southampton,  by  reason  whereof  they 
were  entitled  to  have  for  themselves,  their  farmers  and  tenants^ 
occupiers  of  the  said  manor,  farm  and  land,  with  the  appurten- 
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The 
Provost,  &c, 
OP  Queen's 

GOLLBOE, 

OZPOBD, 

C. 

Hallstt. 


[•490] 
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ances,  common  of  pasture,  upon  a  waste  in  Stoneham,  &c.  That 
the  defendant  held  and  enjoyed  the  said  manor,  &c.  as  tenant  to 
the  plaintiffs  by  virtue  of  certain  demises  thereof  before  made  by 
the  plaintiffs  for  the  remainders  of  certain  terms  then  and  yet  to 
come  and  unexpired,  (the  reversion  of  the  said  manor,  «&c. 
belonging  to  the  plaintiffs  and  their  successors,  &c.)  yet  the 
defendant  wrongfully  intending  *to  injure  the  plaintiffs  in  their 
reversionary  estate  and  interest  in  the  said  manor,  &c.  and  to 
lessen  the  value  thereof,  and  deprive  them  of  the  free  use  and 
enjoyment  of  the  said  common  of  pasture  for  themselves  and 
their  future  tenants  of  the  said  manor,  &c.  whilst  the  plaintiffs 
were  so  seised  of  the  said  manor,  &c.  and  entitled  to  such 
common  of  pasture  as  aforesaid;  and  whilst  the  defendant  so 
held  and  enjoyed  the  said  manor,  &c.  as  tenant  thereof  to  the 
plaintiffs,  to  wit,  on  the  1st  of  January,  1801,  and  on  divers 
other  days  between  that  and  the  1st  of  September,  1810,  at  the 
parish  of  Stoneham,  &c.  wrongfully  erected  fences  and  banks  on 
parts  of  Townhill  common,  (the  waste  in  question),  and  inclosed 
and  separated  part  of  it  from  the  remainder,  and  also  wrongfully 
subdivided  the  same  into  small  inclosures,  and  kept  and  con- 
tinued it  so  for  a  long  time,  &c.,  and  wrongfully  ploughed  up  and 
converted  great  part  into  tillage,  <S:c.,  whereby  the  plaintiffs 
were  greatly  injured  in  their  reversionary  estate  and  interest 
in  the  said  manor,  &c.  There  was  a  variety  of  counts  laying  the 
case  in  different  ways,  some  of  which  only  charged  the  defendant 
with  continuing  the  grievances. 

It  appeared  at  the  trial  before  Graham,  B.  at  Winchester,  that 
in  1797  the  plaintiffs  had  leased  the  premises  mentioned  in  the 
declaration  to  Mr.  Middleton  for  21  years,  who  conveyed  the  same 
to  the  defendant  in  1809.  During  the  time  it  was  held  by  Mr. 
Middleton  he  inclosed  and  ploughed  up  the  greater  part  of  the 
common,  and  the  defendant  after  his  purchase  inclosed  nearly 
the  remainder.  It  was  objected  by  Dampier,  that  as  the  lease 
was  unexpired,  the  action  would  not  lie  against  the  defendant, 
though  it  would  against  a  stranger,  because  the  defendant  might 
yet,  before  the  expiration  of  his  lease,  restore  the  premises  to 
their  former  condition,  and  deliver  *them  up  in  that  state. 
The  objection  was  however  over-ruled,  and  the  plaintiffs  recov- 
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ered  a  verdict  with  nominal  damages.    The  same  objection  was        Thk 
now  renewed  by  Casberd  on  moving  for  a  new  trial.    But  the   op  Queen'b 
Court  were  all  clear  that  the  action  lay  for  the  present  injury  to 
the  inheritance. 


College, 

OZFOBD, 

r. 
Hallett. 


Lord  Ellenborouoh,  Ch.  J. : 

It  is  an  injury  to  the  title  of  the  reversioners,  and  a  present 
damage  to  them.  Lord  Mansfield  held  that  building  a  wall, 
where  none  was  before,  was  sufficient  to  entitle  the  reversioner  to 
this  kind  of  action  pending  the  lease,  though  it  might  be  pulled 
down  again  before  the  lease  expired. 

Gbose,  J. : 

Acts  of  this  kind  have  been  held  over  and  over  again  to  be  a 
present  injury  to  the  estate  of  the  reversioner. 

Le  Blanc  and  Baylet,  Justices,  agreeing. 

Rule  refused. 


LYNCH  AND  Another  v.  DTJNSFOED,   in  Erroe.I 

(14  East,  494—498.) 

An  insurance  was  effected  on  goods  on  board  ship  or  ships  from  the 
Canary  Islands  to  London ;  and  at  the  time  the  assured's  agent,  who 
effected  the  policy,  knew  that  one  of  the  ship  or  ships  was  named  the 
President ;  and  at  the  same  time  there  was  a  paper  of  commtmication 
stuck  up  at  Lloyd's,  that  '*  the  Howard,  Marsh,  arrived  off  Dover  from 
Teneriffe :  sailed  24th  ult ;  on  the  27th,  off  the  Salvages,  fell  in  with  the 
President,  Owens,  from  Lanzarette,  deep  and  leaky."  But  the  agent 
did  not  communicate  his  knowledge  of  the  ship's  name  to  the  under- 
writers :  held  that  the  policy  was  thereby  avoided,  though  the  inteUi- 
genoe  afterwards  turned  out  to  be  false. 

The  plaintiffs  brought  their  action  in  the  Court  of  Common 
Pleas,  and  declared  in  the  common  form  against  the  under- 
writer, upon  a  valued  policy  of  insurance  made  on  the  26th  of 

1  Eeferred  to  by  Cockbttbn,  C.  J. 
as  a  case  in  point,  in  Leigh  v.  Adams 


(1871)  25  L.  T.  566,  569. 

*'Not  because  the  knowledge  of 
the  agent  is  to  be  imputed  to  the 
principal,  but  because  the  agent  of 
the  assured  is  bound  as  the  prin- 


cipal IB  bound  to  commtmicate  to 
the  underwriters  all  material  facts 
within  his  knowledge."  Per  Lord 
Magnaqhten,  in  Blackburn,  Low  & 
Co.  V.  Vigors  (H.  L.  1887)  12  App. 
Cas.  531,  543,  57  L.  J.  a  B.  114, 
57  L.  T.  730.— K.  0. 


1811. 
3>r.  12. 

[494] 
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Lynch  November,  1808,  by  B.  Jones  as  agent,  as  well  in  his  own  name 
DaN^roBB.  fts  ^or  all  persons  interested,  on  goods  on  board  ship  or  ships  at 
and  from  all  or  any  of  the  Canary  Islands  to  London,  for  a 
premium  of  10  guineas  per  cent.:  and  the  plaintiffs  for  whom  the 
policy  was  effected,  averred  that  goods  to  the  value  of  the  sum 
insured  were  then  laden  on  board  of  divers  ships,  to  wit,  on  board 
a  ship  called  the  President,  and  two  other  ships  called  the  Anna 
Margaret  and  Friendship,  to  be  carried  upon  the  voyage  insured  ; 
and  that  the  President,  and  the  other  ships  afterwards,  on  the 
26th  of  October,  1808,  sailed  with  the  goods  on  board  from  the 
Canary  Islands  on  the  voyage  insured;  and  though  the  ^itna 
Margaret  duly  arrived  with  her  cargo  at  London,  yet  that  the 
President,  with  a  great  part  of  the  said  goods  on  board,  was 
captured  as  prize  during  the  voyage,  and  the  Friendship,  with 
other  part  of  the  goods  on  board,  after  sailing,  was  wrecked  and 
lost  by  the  perils  of  the  sea  at  one  of  the  Canary  Islands.  On  non 
,  assumpsit  pleaded,  the  jury,  at  the  trial  before  Lord  Ch.  J.  Mans- 

field, at  Guildhall,   found  a  special  verdict  in  substance  as 
follows. 

The  plaintiffs  were  interested  to  the  full  amount  of  the  goods 
insured  ;  and  the  only  loss  they  sought  to  recover  was  confined  to 
the  value  of  the  goods  shipped  on  board  the  President,  which 
sailed  from  the  Canary  Islands  on  the  voyage  insured  on  the  28th 
[  *495  ]  of  October,  1808,  and  *was  captured  in  the  British  Channel  by  a 
French  privateer  on  the  18th  of  November,  1808,  and  thereby 
totally  lost.  On  the  22nd  of  November,  1808,  a  paper  writing, 
as  follows,  was  stuck  up  at  Lloyd's  Coffee  House :  "  The  Howard^ 
March,  arrived  off  Dover  from  Teneriffe:  sailed  24th  ultimo: 
on  the  27th  off  the  Salvages  fell  in  with  the  President,  Owens, 
from  Lanzarrette,  and  parted  from  her,  she  being  deep  and  leaky." 
It  did  not  appear  by  whose  authority  or  direction  such  paper  was 
stuck  up ;  but  the  information  it  professed  to  communicate,  as  far 
as  it  related  to  the  said  ship  the  President,  was  unfounded  and 
false :  the  President  was  neither  deep  nor  leaky  during  any  part 
of  the  voyage  insured,  but  on  the  contrary  was  in  a  perfectly  sea- 
worthy condition  at  and  from  the  time  of  sailing  until  and  at  the 
time  of  her  capture.  When  the  policy  was  effected  B.  Jones 
knew  that  such  paper- writing  was  on  the  board  at  Lloyd's :    He 
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also  knew  that  the  said  ship  the  President  was  one  among  others  Lynch 
of  ''  the  ship  or  ships "  whose  cargoes  were  intended  to  be  in-  dukbfobd. 
sared  by  this  policy;  the  same  being  a  continuation  of  other 
policies  on  the  same  interest :  and  he  had  a  bill  of  lading  in  his 
possession,  by  which  he  was  informed  that  part  of  the  interest 
insured  by  this  policy  per  ship  or  ships  was  loaded  on  board  the 
President;  and  £.  Jones  did  not,  at  the  time  the  defendant 
underwrote  the  policy,  inform  him  that  part  of  the  goods  insured 
by  such  policy  had  previously  been  shipped  on  board  the 
President  for  the  voyage  insured.  But  whether  on  the  whole 
the  defendant  undertook  and  promised  as  alleged  in  the  de- 
claration, the  jury  submitted  to  the  Court,  and  foimd  accord- 
ingly ;  estimating  the  damages  at  104Z.  11^.  (upon  the  defen- 
dant's subscription  of  200/.)  if  the  plaintiff  were  entitled  to 
recover.  And  in  last  Hilary  Term  the  Court  of  Common  *Pleas,  [  •4^6  ] 
after  argument,  gave  judgment  for  the  defendant ;  on  which  this 
writ  of  error  was  brought. 

Pell,  Serjt.  in  support  of  the  plaintiff  in  error,  observed  that 
no  fraud  was  found  in  the  agent,  in  not  making  the  communica- 
tion of  the  supposed  intelligence  to  the  underwriters,  and  there- 
fore none  was  to  be  presumed.  Here  the  intelligence  was  not 
true,  nor  did  it  appear  to  rest  on  any  authentic  ground ;  and  a 
person  effecting  an  insurance  cannot  be  obliged  to  communicate 
every  idle  rumour  circulated  upon  no  responsibility.  The  only 
cases  bearing  any  similitude  to  this  are  those  of  Da  Costa  v. 
Scandrett\  and  Seaman  v.  Fonnereau.l  It  may  be  collected  from 
the  first  that  the  ship  was  captured,  and  that  the  assured  had 
doubtful  intelligence  of  that  event,  which  not  having  communi- 
cated to  the  underwriters,  it  was  held  to  avoid  the  insurance : 
but  the  fact  was  true.  In  the  other,  the  assured's  agent  had 
received  intelligence  which  gave  reason  to  fear  that  the  ship 
was  lost  in  a  gale  of  wind ;  which  however  was  not  correct ; 
but  she  was  soon  afterwards  captured:  and  the  withholding 
from  the  underwriters  of  the  intelligence  received  was  deemed 
to  avoid  the  policy.  There  the  intelligence  was  partly  true; 
the  ship  was  leaky,  and  there  was  a  hard  gale  the  day  after 
t  2  P.  Wms.  170.  X  2  Stra.  1183. 
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Ltkch  she  was  met  with  at  sea;  all  which  it  was  important  for  the 
DuKSFOBD.  underwriters  to  know.  But  here  the  intelligence  being  false, 
if  the  party  were  still  bound  to  communicate  it,  he  is  made 
the  instrument  of  increasing  his  own  premium  without  any  real 
cause.  Suppose  there  was  a  rumour  of  this  sort  which  the 
assured  knew  to  be  false,  would  he  still  be  bound  to  communicate 
[•497]  it?  Then  where  it  is  a  *mere  rumour,  resting  upon  no  pro- 
bable authority,  may  he  not  take  his  chance  of  the  event  ?  If  it 
turned  out  to  be  true,  the  policy  would  be  avoided;  if  false,  it 
would  be  immaterial. 

Lens,  Serjt.,  contri,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  Ch.  J. : 

The  question  is  whether  the  assured's  agent  was  bound  to 
communicate  to  the  underwriters  a  material  fact  within  his  own 
knowledge,  as  coupled  with  the  report  made  relating  to  the  sup- 
posed risk  they  were  about  to  insure,  which  report  afterwards 
turned  out  not  to  be  true.  Now  the  duty  of  the  assured  or  his 
agent  in  making  such  communications  of  material  circumstances 
within  their  knowledge  must  attach  at  the  time  of  effecting 
the  insurance,  and  cannot  depend  upon  the  subsequent  event. 
There  is  no  case  perhaps  exactly  like  this  in  species,  but  others 
have  been  decided  involving  the  same  principles,  that  the  as- 
sured is  bound  to  conmiunicate  to  the  underwriters  every  thing 
material  to  the  risk  within  his  knowledge  at  the  time.  Here, 
coupling  the  peculiar  knowledge  which  the  agent  had  of  the 
name  of  the  ship,  on  board  of  which  the  goods  were  loaded, 
with  the  information  contained  in  the  paper  stuck  up  at  Lloyd's, 
it  cannot  be  said  that  the  fact  was  not  material  to  be  com- 
municated to  the  underwriters.  With  the  knowledge  of  such  a 
fact  kept  back  from  them,  can  they  be  said  to  have  contracted 
upon  equal  terms  ?  The  intelligence  announced  in  the  paper  at 
Lloyd's  was  nothing  to  the  underwriters,  unless  they  had  the 
means  of  applying  it  to  the  particular  ship  or  goods  in  which 
the  assured  were  interested.  If  the  underwriters  had  had  the 
knowledge  possessed  by  the  assured,  it  might  have  been  a 
[  *498  ]      question  with  them  whether  *they  would  have  insured  at  all ;  or 
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if  they  did,  whether  they  would  not  have  required  an  enhanced       Ltkch 
premium.  Ditnsfobd. 

Bayley,  J. : 

The  assured's  agent  is  blameable,  not  for  not  communicating 
the  rumour,  but  for  not  communicating  to  the  underwriters  a 
fact  material  with  reference  to  that  rumour,  which  fact  was 
within  his  knowledge,  so  as  to  enable  them  to  apply  it  to  the 
rumour,  and  exercise  their  judgment  accordingly.  As  to  the 
assured  taking  the  chance  of  the  event  upon  himself ;  he  did  not 
tell  the  underwriters  of  the  fact  within  his  knowledge,  and  that 
he  was  willing  to  take  that  chance  upon  himself,  but  he  took  the 
chance  of  their  finding  out  his  knowledge  of  the  fact,  if  it  after- 
wards turned  out  to  be  true. 

Per  Curiam  :  Judgment  affirmed.\ 


SANDEESON  v.   BOWES  and  Others.^  isii. 

(14  East,  500—509.)  -^^^2. 

A  promissory  note  of  the  defendant's,  promising  to  pay  so  much  at        r  ^qq  ^^ 
their  banking-house  at  W.  requires  a  demand  of  payment  tiiere,  in  order 
to  giye  the  holder  a  cause  of  action,  if  it  be  not  paid. 

The  plaintiff  declared  in  assumpsit  upon  a  promissory  note,  as 
bearer  thereof,  against  the  defendants  as  the  makers;  and  stated 
in  his  first  count  that  whereas  M.  F.  (one  of  the  defendants),  for 
himself  and  the  other  defendants,  heretofore,  to  wit,  on  the  1st 
of  September,  1808,  at  Workington,  in  the  county  of  Cumber- 
land, to  wit,  at  London,  &c.,  according  to  the  form  of  the  statute,  ' 
made  a  certain  note  in  writing  commonly  called  a  promissory 
note,  and  thereby  on  demand  promised  to  pay  at  the  banking 
house  there,  to  wit,  at  Workington  aforesaid,  to  one  E.  Nelson 
or  bearer,  the  sum  of  12.  1^.  value  received;  and  the  plaintiff 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
London,  &c.  duly  became,  and  before  and  at  the  time  of  the 

t  Vide  Fitzherhert  y.  Mather,  1  E.      E.  Act,  1882,  s.  87  (1).    For  refer- 
B.  134  (1  T.  B.  12).  ence  to  later  cases,  see  Chalmers  in 

X  This  is  in  accordance  with  B.  of     /oco.— B.  0. 
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8AKDSBS0N  exhibiting  of  this  bill  was,  and  still  is,  the  bearer  of  the  said 
Bowes,  note ;  whereof  the  defendants  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  London,  &c.  had  notice ;  by  reason  of  which 
premises,  and  by  force  of  the  statute,  &c.  the  defendants  became 
liable  to  pay  to  the  plaintiff  the  said  sum  of  money  in  the  said 
note  specified,  according  to  the  tenor  and  effect  of  the  said  note. 
And  being  so  liable,  the  defendants,  in  consideration  thereof, 
afterwards,  to  wit,  at  London,  &c.  undertook  and  promised  the 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and  effect  of  the  said  note. 
There  were  several  other  counts  on  similar  notes,  and  also  the 
[  *50i  ]  common  counts  for  •money  paid,  money  had  and  received,  and 
upon  an  account  stated ;  and  then  the  declaration  concluded — 
Yet  the  defendants,  not  regarding  their  said  several  promises  and 
undertakings  so  by  them  in  manner  and  form  aforesaid  made, 
&c.  have  not  yet  paid  the  said  several  sums  of  money,  &c. 
to  the  plaintiff,  although  often  requested  :  but  the  defendants  to 
pay  the  same,  or  any  part  thereof,  have  hitherto  altogether 
refused,  and  still  do  refuse,  to  the  damage  of  the  plaintiff  of  SOZ., 
&c.  The  defendants  demurred  generally  to  all  the  counts  on  the 
promissory  notes,  and  pleaded  the  general  issue  to  the  money 
counts. 

[After  argument  upon  the  demurrer] 

[  r,07  ]       Lord  Ellbnborouoh,  Ch.  J. : 

This  case  is  materially  different  from  that  of  Fenton  v. 
Goundry,  lately  decided  by  this  Court ;  which  was  the  case 
of  a  bill  drawn  generally,  but  accepted  payable  at  a  particular 
place  ;t  which  special  acceptance  we  considered  merely  as  im- 
porting the  intention  of  the  party,  that  he  would  be  found  when 
the  bill  became  due  at  that  place  as  his  house  of  business,  where 
he  should  be  prepared  to  pay  it.  There  the  acceptance  payable 
at  the  place  was  no  part  of  the  original  conformation  of  the  bill 

t  13  East,  459.     The  law  as  to  of  the  Hooae  of  Lords  in  a  case  of 

acceptance  payable  at  a  certain  place  Bowe  y.  Young  (1820)  2  Bligh,  H.  L. 

was  finally  settled  by  the  statute  1  &  391 ;  and  is  now  embodied  in  B.  of  £. 

2  Geo.  lY.  c.  78,  overriding  a  decision  Act,  1882,  s.  19  (2)  (o).— E.  C. 
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itself ;  bat  here  the  words  restrictive  of  payment  at  the  place    Sakdbrsok 
named  are  incorporated  in  the  original  form  of  the  instrument,       bowes. 
which  alone  creates  the  contract  and  duty  of  the  party.     This  is 
not  like  cases  cited  of  duties  which  are  transitory  with  the 
person ;  but  here  the  duty  is  to  be  performed,  and  the  money 
is  made  payable,  at  a  specific  place,  viz.  the  defendants'  banking- 
house,  at  Workington.    Under  such  circumstances  a  demand 
there  by  the  holder  is  a  condition  precedent,  in  order  to  give 
himself  a  title  to  receive  the  money.     Neither  is  it  like  the  case 
of  bonds  with  conditions,  where  the  party  is  originally  liable  to 
the  sum  named  in  the  bond ;  and  he  is  to  found  his  defence,  and 
relieve  himself  against  the  payment  of  the  penalty,  by  shewing 
performance  of  the  condition  :  that  must  come  from  him  by  way 
of  defence :  but  here  the  defendant's  duty  was  limited  by  the  in- 
strument itself,  and  nothing  was  demandable  of  him  but  upon 
the  instrument.    If  the  action  for  money  lent  or  money  had  and 
received  would  lie  merely  upon  the  evidence  of  the  note  in 
question,  let  the  plaintiff  bring  such  an  action :  but  thip  action 
upon  the  note  will  not  lie,  unless  the  plaintiff  has  demanded 
payment  at  the  appointed  place.    And  I  cannot  but  say  that  it  is 
very  convenient  that  *such  a  condition  should  be  incorporated  in      [  *^08  ] 
the  note  itself ;  for  it  would  be  very  inconvenient  that  the  makers 
of  notes  of  this  description  should  be  liable  to  answer  them  every 
where,  when  it  is  notorious  that  they  have  made  provision  for 
them  at  a  particular  place,  where  only  they  engage  to  pay  them. 
Then  if  the  request  at  the  place  be  a  condition  precedent,  it 
should  have  been  averred,  and  for  want  of  such  an  averment  the 
declaration  is  bad.    But  I  still  think  that  this  is  distinguishable 
from  the  case  of  Fenton  v.  Goundry. 

Grose,  J. : 

This  is  a  promise  to  pay  at  the  defendants'  banking-house  at 
Workington,  but  the  defendants  could  not  pay  the  note  there  if 
the  holder  did  riot  apply  there  for  payment,  and  therefore  the 
non-payment  of  it  was  the  fault  of  the  holder  himself.  The  de- 
fendants only  made  a  special  engagement  to  pay  the  note  at 
their  banking-house,  and  they  did  not  engage  to  pay  it  elsewhere  : 
a  request  then  was  necessary  to  be  made  at  the  banking-house 
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I8AKDBBB0K   to  glvo  a  cauB6  of  action ;  and  there  being  no  averment  in  the 
Bowss.       declaration  that  a  request  was  made  there,  the  action  will  not 
lie. 

Le  Blanc,  J. : 

The  plaintiff  had  no  other  engagement  with  the  defendants 
than  upon  this  note,  by  which  the  defendants  promise  to  pay  so 
much  on  demand  at  Workington  :  there  was  no  antecedent  duty 
owing  from  them,  but  their  duty  arises  solely  upon  the  instru- 
ment, and  therefore  the  Court  must  look  at  the  instrument  in 
order  to  see  what  that  duty  was.  Now  by  the  terms  of  it  the 
holder  of  the  note  must  bring  himself  to  the  place,  and  demand 
payment  there,  before  he  can  entitle  himself  to  receive  the 
money :  it  is  strictly  therefore  a  case  of  a  condition  precedent,  of 
[  *509  ]  which  the  plaintiff  *must  aver  performance  in  order  to  bring 
himself  within  the  defendant's  promise,  and  is  different  from  the 
cases  on  bond,  where  the  party  is  to  discharge  himself  from  the 
penalty  by  shewing  performance  of  the  condition :  but  here  the 
plaintiff,  not  having  entitled  himself  within  the  terms  and 
meaning  of  the  instrument  upon  which  he  sues,  cannot  recover. 

Bayley,  J. : 

In  the  case  of  a  bond  the  defendant  is  liable  to  the  debt,  unless 
he  bring  himself  within  the  saving  of  the  condition :  it  lies 
therefore  upon  the  defendant  in  that  case  to  shew  that  he  has 
done  all  required  by  the  condition  in  order  to  excuse  himself 
from  the  penalty.  But  in  assumpsit  upon  a  contract  the  plaintiff 
must  shew  that  he  has  done  every  thing  that  lay  upon  him  to  do, 
in  order  to  bring  himself  within  the  contract,  and  entitle  him  to 
sue  upon  it.  Now  here  the  terms  of  the  contract  are  a  promise 
by  the  defendants  to  pay  on  demand  at  a  certain  place :  then  the 
plaintiff  must  bring  himself  within  those  terms,  by  shewing  that 
he  made  a  demand  upon  the  defendants  at  that  place ;  and  the 
defendants  cannot  be  made  liable  beyond  the  terms  of  their 
contract,  which  is  to  pay  at  Workington.  Where  a  person  con- 
tracts  generally  to  pay  a  sum  of  money,  he  is  liable  to  the 
creditor  every  where ;  but  where  a  person  binds  himself  even  by 
bond  to  pay  at  a  particular  place,  there  he  is  not  liable  at  any 
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other  place,  and  the  demand  must  be  made  upon  him  there.    Sakdebbon 

So  here  the  defendants,  having  contracted  to  pay  on  demand  at      dowes. 

a  particular  place,  are  not  liable  but  upon  a  demand  at  that 

place. 

Judgment  for  the  defendants. 


EOBERTSON  and   Others  v.  HAMILTOKf  isu. 


(14  Eaat,  522—535.) 


Nov,  16. 


The  ship  jRo88,  belonging  to  the  plaintiffs,  and  the  ship  Atlantic  (on  r  522  1 
which  this  question  arose),  to  Fisher  &  Co.,  and  the  cargoes  to  other 
persons,  were  insured  on  a  former  yoyage,  and  captured  by  the 
Spaniards,  and  carried  into  Spain;  and  the  underwriters  upon  the 
Atlantic,  of  whom  the  defendant  was  one,  paid  as  for  a  total  loss.  But 
while  proceedings  for  condemnation  were  pending  in  the  Prize  Court  in 
Spain,  C,  who  was  appointed  as  a  common  agent  for  the  purpose  by  the 
original  owners  of  both  ships  and  the  cargoes,  negotiates  and  obtains 
restitution  of  both  ships,  and  a  portion  of  the  cargoes,  on  the  terms  of 
giving  up  the  rest.  C.  then  consigns  the  whole  to  the  plaintiff 
(explaining  that  the  Atlantic  is  consigned  to  them  to  simplify  matters, 
and  that  the  intention  is  to  throw  the  whole  into  a  mass  for  the  common 
benefit),  and  draws  bills  upon  the  plaintiffs  for  the  expenses  of 
restitution,  and  outfit,  which  are  duly  accepted  and  i)aid.  On 
receipt  of  the  advice  from  C,  and  in  accordance  therewith,  the 
plaintiffs  insured  the  Atlantic  by  a  policy  **  on  ship,  or  on  salvage 
charges,  or  on  any  interest  as  may  be  hereafter  declared  by  the 
assured;"  and  after  a  subsequent  capture  of  her  by  the  French, 
declared  against  the  defendant  (who  had  also  underwritten  this  second 
policy),  and  averred  the  interest  to  be,  Ist,  in  themselves,  and  2ndly,  in 
Fisher  &  Co.,  the  original  owners  of  the  ship  Atlantic.  Held  tjiat 
the  plaintiffs  had  an  ins\irable  interest ;  as  well  on  account  of  the  whole 
property  captured  (of  which  they  owned  the  other  ship  Jlosd),  having 
been  restored  at  the  sacrifice  of  part  of  the  cargoes,  for  the  common 
benefit  of  all;  which  created  in  them  a  hotchpot  interest  in  the  ship 
Atlantic;  and  also  as  representing  C,  both  in  his  character  of  common 
agent  and  as  having  rights  on  his  own  account.  Though  the  plaintiffs 
would  be  accountable  for  the  money  received  to  the  several  persons 
interested  in  proportion  to  their  just  claims. 

The  plaintiffs  declared  in  aBSumpsit  upon  a  policy  of  assurance 
effected  by  them  and  subscribed  by  the  defendant,  for  2,0002., 
upon  the  18th  of  January,  1809,  upon  the  ship  Atlantic^  at  and 
from  Gorunna  to  London.  The  interest  was  laid  in  the  first  and 
second  counts  to  be  in  the  plaintiffs,  and  the  loss  averred  in  the 

t  See  note  to  Lucma  y.  Craufurd,  6  B.  B.  721.— B.  G. 
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RoBEBTsoK  first  to  be  by  perils  of  the  enemy ;  and  in  the  other  by  barratry : 
Hamilton,  ai^d  in  the  third  count  the  interest  was  laid  to  be  in  Fisher,  Eidd, 
and  Waring,  and  the  loss  averred  to  be  by  perils  of  enemies. 
There  was  also  a  count  for  money  had  and  received.  At  the 
[  '^23  ]  foot  of  the  policy  there  was  a  •memorandum,  declaring  the 
insurance  to  be  "  on  ship,  or  on  salvage  charges,  or  on  any 
interest  as  may  be  hereafter  declared  by  the  assured."  The 
cause  was  tried  before  Lord  Ellenborouoh,  Ch.  J.  at  Guildhall, 
when  a  verdict  was  found  for  the  plaintiffs  for  200Z.,  subject  to 
the  opinion  of  the  Court  upon  the  following  case. 

In  May,  1808,  the  ship  Atlantic,  of  which  Fisher,  Kidd,  and 
Waring  were  then  and  still  are  the  registered  owners,  together 
with  the  ship  Rosa,  belonging  to  the  plaintiffs,  sailed  from 
Jamaica  loaded  with  produce  for  England,  and  both  the  ships 
and  their  cargoes  were  insured  by  the  respective  owners  :  the 
Atlantic  being  insured  by  a  valued  policy  for  6,500Z.,  under- 
written by  the  defendant  for  500/.,  and  her  freight  being  insured 
by  another  valued  policy  for  4,000Z.,  which  was  also  underwritten 
by  the  defendant  for  500{.  In  the  course  of  their  voyage  they 
were  both  captured  by  a  Spanish  privateer  and  carried  into 
Spain,  where  the  restitution  of  the  ships  and  cargoes  was 
claimed  on  behalf  of  the  British  owners  ;  but  the  capture  being 
previous  to  the  cessation  of  hostilities  between  Great  Britain 
.  and  Spain,  the  claim  was  resisted  by  the  captors.  Upon  the 
capture,  the  underwriters  were  called  upon  to  pay  and  did  pay  a 
total  loss  to  the  assured  upon  the  two  policies  upon  the  ship 
Atlantic  and  her  freight.  Mr.  Cowan,  of  Corunna,  acted  as 
well  on  behalf  of  the  plaintiffs,  as  of  Fisher,  Kidd,  and  Waring, 
and  also  for  the  owners  of  both  the  cargoes,  in  endeavouring  to 
recover  the  ships  and  cargoes  in  Spain :  and  in  order  to  ratify 
his  proceedings,  powers  of  attorney  were  duly  executed  by  the 
original  owners  of  the  ships  and  cargoes,  one  of  which  powers 
was  executed  by  Fisher  &  Co.,  as  the  owners  of  the  Atlantic,  and 
[  *524  ]  by  the  original  owners  of  *her  cargo,  on  the  5th  of  January,  1809 ; 
and  being  delivered  to  the  plaintiffs,  was  by  them  transmitted  to 
Cowan.  This  power  of  attorney  authorized  him  to  appear  and 
claim  restitution  of  the  ship  and  cargo,  and  to  prosecute  such 
claim  in  such  manner  as  he  should  think  advisable,  and  also  to 
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enter  into  any  agreement  or  compromise  with  the  captors  for  bobebtson 
giving  up  part  of  the  cargo  of  the  said  ship  upon  the  restitution  ha^miltok. 
of  the  remainder,  and  to  pay  any  sums  or  appropriate  part  of 
the  said  cargo  to  obtain  restitution  of  the  said  ship,  and  upon 
obtaining  such  restitution  of  the  ship  and  cargo,  to  defray  all  costs 
and  charges,  and  also  to  forward  the  said  ship  and  cargo,  or 
such  part  of  her  cargo  as  should  be  restored,  to  the  port  of 
London,  and  to  adjust,  settle,  and  pay  any  claim  or  demand  on 
the  ship,  goods,  or  merchandizes.t  An  agreement  had  been 
previously  entered  into  by  Cowan  with  the  captors  in  December, 
1808,  subsequent  to  the  cessation  of  hostilities  between  Great 
Britain  and  Spain,  by  which  they  agreed  to  deliver  up  to  him, 
for  the  common  benefit  of  the  original  owners  of  both  ships  and 
cargoes,  the  two  ships  and  part  of  the  cargoes  of  each,  in 
consideration  of  all  claim  to  the  remainder  of  the  cargoes  being 
abandoned  by  the  owners ;  and  this  restitution  was  declared  to 
be  in  favour  of  the  owners  of  the  ships  and  cargoes  in  the  lump. 
In  consequence  and  upon  the  terms  of  this  agreement,  the^two 
ships  and  the  part  of  their  cargoes  agreed  upon  were  delivered 
up  to  Cowan,  and  he  proceeded  to  refit  the  ships  in  Spain,  and 
drew  bills  upon  the  plaintiffs  for  his  general  expenses  in  effect- 
ing this  arrangement,  and  afterwards  in  the  outfit  of  both  the 
ships,  which  bills  the  plaintiffs  accepted  and  paid.  By  letter, 
♦dated  the  23rd  of  December,  1808,  and  which  was  received  by  [  *^25  ] 
the  plaintiffs  on  the  9th  of  January,  1809,  Cowan  wrote  to  the 
plaintiffs  {inter  alia) :  *'  You  will  understand  that  the  whole 
property  restored  is  to  form  a  mass,  and  the  reparation  made 
agreeably  to  the  respective  values  that  may  be  afixed  to  both 
ships  and  cargoes.  The  Atlantic  I  shall  consign  to  you,  in  order 
to  simplify  the  concern  ;  and  you  can  arrange  with  the  owners. 
The  above  information  will  guide  you  with  respect  to  insurance.** 
In  consequence  of  this  letter,  the  plaintiffs  effected  the  insurance 
in  question.  Fisher  &  Co.  did  not  authorize  this  insurance 
otherwise  than  as  aforesaid.  The  Atlantic  was  at  Corunna  in 
January,  1809,  preparing  for  her  voyage  to  London,  when  the 
French  entered  that  place  and  captured  her.    On  the  16th  of 

t  There  was  a  general  reference  to  the  power  reserved,  and  also  to  the 
agreement  after-mentioned. 
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Robertson  February,  1810,  the  Atlantic  arrived  in  England,  in  the  posses- 
Hahilton.  sion  of  Mr.  Thomas  Lewis,  and  was  arrested  on  the  20th  of  the 
same  month  by  process  of  the  Court  of  Admiralty,  and  claimed 
in  the  said  Court  by  Fisher  &  Co.  as  the  original  owners  thereof: 
but  upon  the  hearing  of  the  cause  on  the  6th  of  November 
following,  that  Court  determined  that  their  title  was  devested  by 
the  first-mentioned  capture  and  subsequent  peace  with  Spain, 
and  directed  the  warrant  of  arrest  to  be  superseded.  Cowan 
claims  a  commission  for  his  said  services.  The  premium  has 
not  been  paid  into  Court.  The  question  was  whether  the 
plaintiffs  were  entitled  to  recover  on  any  and  which  of  the  counts 
of  the  declaration,  either  for  a  total  loss,  or  to  a  less  amount,  or 
for  a  return  of  premium.  If  they  were  entitled  to  recover  for  a 
total  loss,  the  verdict  was  to  stand :  if  only  entitled  to  recover 
for  the  salvage  expenses,  money  laid  out  in  refitting  the  ship,  or 
I.  •526  ]  commission,  the  verdict  was  to  be  subject  to  a  *reference  as  to 
the  amount:  If  the  plaintiffs  were  not  entitled  to  recover,  a 
nonsuit  was  to  be  entered. 

Toddy,  for  the  plaintiffs,  made  three  points :  Ist,  whether 
they  had  any  insurable  interest :  2ndly,  if  any,  to  what  extent  ; 
whether  it  exceeded  the  amount  of  the  bills  accepted  by  them : 
and  8rdly,  whether,  if  the  plaintiffs  had  no  interest  in  themselves, 
they  had  sufficient  authority  to  insure  for  Fisher,  Kidd,  and 
"Waring,  the  registered  owners,  and  to  recover  in  their  names. 
The  first  point  has  been  decided  in  Lucena  v.  Craufurd,\  and 
other  cases. 

(Lord  Ellenborough,  Ch.  J. :  Independent  of  that  case,  can 
there  be  any  doubt  but  that  the  plaintiffs  had  an  insurable  in- 
terest ?  The  ships  and  cargoes  were  all  thrown  into  hotchpot ;  and 
the  plaintiffs  had  an  interest  in  the  conjoint  property,  and  had 
expended  their  own  money  upon  it,  and  were  further  authorized 
to  make  the  insurance  by  Cowan  of  Corunna,  who  had  full 
powers  of  attorney  from  all  the  original  owners  of  the  property.) 

2ndly,  The  plaintiffs  had  an  insurable  interest  to  the  whole 

extent  of  the  insurance,  as  well  on  account  of  their  conjoint 

t  6  B.  E.  059  (2  Bos.  &  P.  (N.  B.)  269), 
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interest  in  the  whole  of  the  property  which  was  restored  in  the  Bobeetsoh 
mass  for  the  benefit  of  all  concerned,  as  in  their  character  of  Hamilton. 
consignees  of  the  ship  and  cargo  from  Cowan;  having  also 
accepted  and  paid  bills  for  the  expenses  and  outfit  of  this  ship 
conjointly  with  the  other  property  restored.  The  plaintiffs 
would  clearly  have  had  a  lien  on  the  ship  if  it  had  come  into  their 
possession.  Cowan  acted  on  behalf  of  the  former  underwriters, 
as  well  as  of  the  other  persons  interested,  in  authorizing  the 
plaintiffs  to  insure :  for  by  the  express  terms  of  the  *policy,  the  C  *527  ] 
assured,  whose  agent  he  was,  are  constituted  agents  for  the 
underwriters,  in  case  of  loss,  to  do  the  best  for  them :  and  he 
having  compromised  with  the  captors,  and  incurred  responsibility 
for  the  outfit  of  this  ship,  is  entitled  to  be  indemnified  through 
the  medium  of  the  plaintiffs.  Before  salvage  can  be  distributed, 
the  expense  of  it  must  be  deducted.  No  doubt  the  plaintiffs  will 
be  answerable  over  to  the  other  persons  interested  in  the  mass  of 
the  property  restored,  for  their  proportions  of  the  money  to  be 
recovered  in  this  action:  but  however  a  court  of  equity  may 
deal  with  the  interests  of  those  several  parties,  the  only  question 
in  a  court  of  law  is  whether  there  was  a  promise  by  the 
defendant,  and  a  good  consideration  for  it.  Admitting  upon  this 
contract  that  the  respective  parties  can  only  recover  to  the  extent 
of  their  loss,  yet  this  Court  will  not  now  go  into  an  entangled 
account  of  the  different  interests,  but  will  leave  the  distribution 
of  the  money  recovered  on  this  policy  to  the  plaintiffs,  who,  as 
trustees  for  all  concerned,  would  have  been  in  possession  of  the 
property  if  it  had  arrived  safe,  and  answerable  over  to  them. 
In  Boehm  v.  BeU,\  the  responsibility  alone  of  captors  to  answer 
over  for  the  value  of  ships  seized  as  prize  was  held  to  constitute 
an  insurable  interest,  though  restitution  was  afterwards  awarded 
by  the  Court  of  Admiralty. 

(Lord  Ellenborough,  Ch.  J. :  That  was  a  case  of  responsibility 
coupled  with  possession.) 

Here  there  would  have  been  a  lawful  possession,  if  not  in- 
tercepted by  the  subsequent    capture:    a   tortious  possession 

t  4  B.  E.  620  (8  T.  R.  154). 
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BoBEBTsoN  indeed  could  not  conatitute  an  insurable  interest.  If  the  defence 
Hamilton,  here  set  up  could  avail  at  law,  it  would  disturb  the  whole  pro- 
[  *528  ]  portion  of  salvage,  ^according  to  the  agreement  of  the  parties  in 
this  case.  This  defendant  also  claims  salvage  upon  the  other 
policies,  but  non  constat  that  he  will  be  entitled  to  so  large  a 
proportion  of  salvage  on  those  policies  as  his  subscription  on  the 
policy  in  question  amounts  to. 

(Le  Blanc,  J. :  Is  not  this  the  case  of  trustees  in  possession, 
through  the  medium  of  Cowan,  at  the  time  of  the  insurance,  of 
property  for  the  benefit  of  others,  with  a  principal  claim  of  their 
own  upon  that  property ;  and  while  it  continued  in  Cowan's 
possession,  he  was  entitled  to  retain  it  for  that  claim.) 

While  a  party  has  a  right  to  the  possession,  he  has  the  legal 
property  though  defeasible ;  but  defeasible  property  is  insurable ; 
for  a  defeasible  interest  in  captors  was  held  insurable  in  Sterlinrf 
V.  Vanghan.^  Srdly,  If  the  Court  should  consider  that  the 
plaintiff's  right  to  recover  was  confined  to  a  strict  legal  interest, 
that  must  be  admitted  to  be  in  Fisher,  Eidd,  and  Waring,  the 
registered  owners,  from  whom  the  plaintiffs,  through  Cowan  of 
Corunna,  had  sufScient  authority  to  insure,  by  the  power  of 
attorney  executed  on  the  5th  January,  and  delivered  by  Fisher 
&  Co.  to  the  plaintiffs  to  be  transmitted  to  Cowan.  This  power 
gave  him  authority  to  take  all  steps  necessary  for  the  preserva- 
tion of  the  property,  and  to  forward  it  to  London,  and  con- 
sequently gave  authority  to  Cowan  to  direct  the  plaintiffs  to 
insure ;  which  they  did  on  the  13th  of  January. 

Richardson^  contra,  contended,  1st,  that  the  plaintiffs  had  no 
insurable  interest ;  or,  if  any,  that  it  did  not  exceed  the  extent  of 
the  salvage  expenses.  2dly,  That  Fisher  &  Co.  had  no  insurable 
[  •529  ]  interest ;  because  a  total  *loss  having  been  paid  to  them  by  the 
first  set  of  underwriters,  all  beneficial  interest  in  them  passed  to 
those  underwriters,  and  their  legal  interest  was  devested  before 
this  insurance  was  made  by  the  first  capture  and  subsequent 
peace  with  Spain,  as  appears  by  the  judgment  of  the  Court  of 

t  11  H.  B.  276  (11  East,  610). 
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Admiralty  upon  their  claim  for  the  possession  of  the  ship  in    Bobebtson 
question.    And   that  even  if  Fisher  &  Co.  had  a  bare  legal    Hamilton. 
interest  remaining  in  them  by  the  operation  of  the  Begistry  Acts, 
that  would  not  authorize  the  plaintiffs  to  insure  for  them. 

(Batlet,  J.  observed  that  it  did  not  appear  for  what  reasons 
the  Court  of  Admiralty  had  decided  on  the  claim  of  Fisher  &  Co. 
in  the  manner  stated :  but  the  fact  of  that  Court  having  so 
decided,  on  the  ground  stated  in  the  case,  was  confirmed  by  the 
Attorney-General,  who  was  of  counsel  in  this  cause,) 

A  mere  consignee,  as  such,  has  no  insurable  interest ;  though  a 
consignee  of  goods,  who  has  made  advances  or  accepted  bills  on 
the  credit  of  them,  has  an  insurable  interest  to  that  extent, 
according  to  HiU  v.  Secretan,^  and  Wolff  y.  Horncastle.l  But 
the  case  of  a  ship  is  widely  different  from  that  of  the  cargo, 
unless  there  be  a  power  to  sell  the  ship,  which  did  not  exist  in 
this  case. 

(Bayley,  J. :  Could  not  the  plaintiffs  have  instituted  a  suit  in 
the  Court  of  Admiralty  in  their  own  names,  to  detain  this  ship 
till  payment  of  Cowan's  bills  which  they  had  accepted,  and 
thereby  put  themselves  in  the  place  of  Cowan  ?) 

Supposing  that  a  person,  who  renders  meritorious  service  and 
incurs  expenses  for  the  delivery  of  a  ship  by  way  of  salvage, 
could  maintain  a  suit  against  the  ship  in  the  Court  of  Ad- 
miralty for  reimbursement,  it  does  not  follow  that  he  could 
convey  that  right  to  another. 

(Bayley,  J. :  *  Were  not  the  advances  in  fact  made  here  by  the      [  *630 1 
plamtiffs  ?) 

All  the  original  parties  constituted  Cowan  their  agent  for  their 
separate  interests;  but  Cowan  thought  proper  to  throw  the 
whole  into  hotchpot.  It  cannot,  however,  be  said  that  expenses 
incurred  for  one  set  of  parties  can  be  thrown  by  an  agent  upon 

t  4  E.  E.  806  (1  Bo8.  &  P.  315).  t  4  B.  B.  808  (1  Bos.  &  P.  316). 
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RoBKBTBON  othcrs  who  had  no  prior  interest  in  common  with  each  other  in 
Hamilton,  the  Bubject-matters :  that  expenses  incurred  for  the  liberation  of 
the  ship  Atlantic  can  be  thrown  upon  the  owners  of  the  ship 
Ro88.  It  may  now,  indeed,  be  difl&cult  to  adjust  the  proportions 
of  each ;  but  that  cannot  vary  the  question  of  right.  At  any 
rate  the  plaintiffs,  who  only  accepted  Cowan's  bills,  thereby 
giving  personal  credit  to  him,  cannot  be  entitled  to  sue  for 
salvage  expenses  incurred  by  him.  The  ship  insured  never 
was  in  their  possession,  and  therefore  they  could  have  no  lien 
upon  it. 

(Lord  Ellenborough,  Ch.  J. :  This  is  no  question  strictly  of 
lien.  Cowan  was  in  possession  of  the  whole,  and  Cowan  con- 
tinued to  be  the  plaintiffs'  agent  for  this  purpose  after  the 
Atlantic  and  the  Ros8  were  thrown  into  hotchpot  for  the  benefit 
of  all  concerned.  The  whole  then  became  a  new  property,  and 
a  new  interest  was  constituted  in  the  former  several  owners 
conjointly ;  so  that  the  proprietors  of  the  ship  Ross  thereby 
came  to  have  an  interest  in  the  Atlaniic.  Upon  the  arrange- 
ment made  with  the  captors.  Cowan  received  restitution  of  the 
whole  property  in  the  lump,  as  it  is  said,  for  the  common 
benefit  of  the  original  owners  of  both  ships  and  cargoes.  And 
then  Cowan,  being  such  agent  of  the  conjoint  interest,  as  well  as 
agent  for  the  plaintiffs,  consigned  the  Atlantic  to  them,  and 
drew  bills  upon  them  for  the  general  expenses  of  the  whole 
concern,  which  they  accepted  and  paid.  If  this  does  not 
[  *53i  ]  give  them  an  insurable  interest,  it  is  difficult  to  "^say  what 
will.) 

Still,  however,  the  underwriters  upon  this  policy  would  only 
be  liable  for  such  a  proportion  of  the  expenses  as,  upon  an 
adjustment  and  final  balance  of  the  account,  would  appear  to 
belong  to  the  owners] of  the  Atlantic:  that  was  the  principle 
upon  which  the  case  of  Wolff  v.  HomcasUe  t  proceeded :  the 
agent  there  was  only  held  to  have  an  insurable  interest  to  the 
extent  of  his  advance  upon  the  property  consigned,  but  not  for 
the  whole  of  it.  Then  as  to  the  clause  in  every  policy  which 
t  4  B.  B.  808  (1  Bos.  &  P.  316). 
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gives  the  assured  authority,  in  case  of  a  loss,  to  sue,  labour,    Robebtson 
and  travail  for  the  underwriters ;  that  is  only  for  the  purpose  of    Hamilton. 
diminishing,  if  possible,  the  loss  which  the  underwriters  shall 
be  called  upon  at  last  to  pay ;  but  after  they  have  paid  as  for  a 
total  loss,  the  authority  ceases. 

(Lord  Ellenborough,  Ch.  J. :  Surely  it  must  in  many  cases 
continue  even  after  the  loss  is  adjusted  here,  and  is  not  counter- 
manded by  the  mere  act  of  payment ;  as  where  the  loss  happens 
at  a  distance  from  home ;  otherwise  the  authority  would  be  often 
wholly  nugatory.) 

Then  as  to  the  averment  of  interest  in  Fisher,  Kidd,  and  Waring; 
except  for  the  Kegister  Acts,  upon  payment  of  the  whole  value 
of  the  ship  by  the  underwriters  under  the  first  policy,  the 
property  would  have  been  devested  out  of  the  original  owners 
and  vested  in  those  underwriters ;  and  this,  whether  there  was 
a  formal  abandonment  or  not.  But  now,  though  the  legal 
interest  may  remain  in  them  till  a  conveyance  and  new  registra- 
tion, yet  they  must  be  taken  to  be  trustees  for  the  underwriters 
from  whom  they  have  received  a  total  loss.  And  supposing  the 
legal  property  in  the  Atlantic  to  remain  in  Fisher  &  Co.,  there 
was  no  authority  from  them  to  the  *  plaintiffs  to  insure  her.  The  [  •532  j 
contrary  is  rather  to  be  collected  from  Cowan's  letter  of  the  9th 
of  January,  1809,  to  the  plaintiffs,  wherein  he  tells  them  that 
he  had  consigned  the  Atlantic  to  them  in  order  to  simplify  the 
concern ;  and  they  were  to  arrange  with  the  owners ;  and  that 
the  information  he  had  before  given  them  would  guide  them 
with  respect  to  insurance.  It  is  found  as  a  fact  in  the  case,  that 
Fisher  &  Co.  no  otherwise  authorized  the  insurance  than  as 
might  be  inferred  from  the  facts  before  stated.  But  they  neither 
ordered  it  originally  through  Cowan,  nor  did  they  afterwards 
adopt  it  when  made  by  the  plaintiffs.  Besides,  the  interest  was 
devested  out  of  them  by  the  Spanish  capture  and  subsequent 
peace :  it  was  so  adjudged  by  the  Court  of  Admiralty,  having 
competent  authority  to  decide  that  question.  But  if  this  were  a 
hotchpot  interest,  such  interest  ought  to  have  been  averred  in 
all  the  former  owners  of  the  property. 
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BoBEBTsoN  Lord  EiiLBNBOBOuan,  Ch.  J. : 

Hamiltok.  The  plaintiffs,  having  an  insurable  interest  in  the  whole  mass 
of  the  property  restored,  may  recover  upon  this  policy  as 
trustees  for  those  who  are  interested  with  themselves  in  the 
whole ;  though  they  may  be  afterwards  called  upon  to  divide  it 
amongst  the  several  claimants  in  the  proportions  due  to  each  ; 
and  a  recovery  in  this  action  will  not  exclude  any  of  the  parties 
from  unravelling  the  account  in  equity.  If  we  were  not 
accustomed  in  this  place  to  handle  questions  amongst  the 
apices  juris,  it  would  appear  extraordinary  that  this  should  be 
considered  as  a  gambling  policy  within  the  statute,  in  which  the 
plaintiffs  had  no  real  interest,  when  it  is  stated  in  the  case  that 
they  are  the  owners  of  one  of  the  captured  ships,  and  that  after 
[  •633  ]  the  mass  *of  the  captured  property  had  been  redeemed  by  the 
sacrifice  of  a  part  for  the  benefit  of  the  whole,  they  expended 
their  own  money  in  securing  the  whole  concern,  which  had  been 
brought  into  hotchpot.  In  what  sense  can  we  consider  the 
plaintiffs  as  gamblers  ?  They  were  the  original  owners  of  the 
ship  Ross;  Fisher  &  Co.  were  owners  of  the  Atlantic;  and  others 
owned  the  cargoes:  both  the  ships  with  their  cargoes  were 
captured  and  carried  into  Spain,  and  there  was  a  total  loss  of 
the  whole  property.  The  owners  of  the  Atlantic  thereupon 
received  from  their  underwriters  as  for  a  total  loss  upon  ship 
and  freight ;  but  that  did  not  preclude  the  assured  and  their 
agent,  after  the  capture,  from  suing  and  labouring  to  obtain 
restitution :  and  the  respective  owners  of  the  ships  and  cargoes 
sent  out  powers  of  attorney  to  Cowan  at  Corunna  for  that  pur- 
pose. In  particular  it  is  stated  that  the  owners  of  the  Atlantic 
and  her  cargo  empowered  him  to  prosecute  their  claim  in  the 
Spanish  Prize  Court,  ''in  such  manner  as  he  should  think 
advisable ;  and  also  to  enter  into  any  agreement  or  compromise 
with  the  captors,  for  giving  up  part  of  the  cargo  of  the  ship 
upon  the  restitution  of  the  remainder,  and  to  pay  any  sum,  or 
appropriate  part  of  the  cargo  to  obtain  restitution  of  the  ship ; 
and  upon  obtaining  such  restitution  of  the  ship  and  cargo,  to 
defray  all  costs  and  charges,  and  also  to  forward  the  said  ship, 
&c.,  to  the  port  of  London,  and  to  adjust  and  settle,  and  pay 
any  demand  on  the  ship  and  goods."    How  then  can  it  be  said 
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that  there  was  no  authority  from  Fisher  &  Co.  to  insure  ?  The  robebtsok 
order  to  forward  the  ship  to  London  was  an  authority  to  insure  hahiLtov. 
her.  She  might  be  intercepted  by  the  perils  of  the  sea  or  of 
enemies,  and  a  loss  of  the  property  would  be  incurred;  the 
only  way  to  prevent  which  was  by  insurance.  *An  authority  to  [  •534  ] 
insure  is  to  be  inferred  from  the  order.  Cowan  then,  acting  for 
the  benefit  of  all  his  principals,  abandoned  part  of  the  cargoes 
to  the  captors,  and  obtained  restitution  of  the  rest  with  the 
ships  in  a  mass  for  the  common  benefit  of  all  concerned ;  and 
afterwards  fitted  out  the  ships,  and  incurred  charges  and  ex- 
penses in  doing  all  this ;  for  which  he  drew  bills  on  the  plaintiffs, 
who  accepted  and  have  paid  them,  and  procured  the  insurance 
in  question :  and  he  was  about  to  forward  the  Atlantic  to 
London,  when  she  was  again  captured  by  a  French  force  which 
entered  Corunna :  the  assured,  therefore,  upon  this  poUcy  are 
entitled  to  recover  from  the  underwriters  if  they  had  an  insurable 
interest  in  the  ship.  The  question  then  is,  who  had  such  an 
interest  ?  I  answer,  the  original  proprietors  of  both  ships  and 
cargoes,  whose  interests  had  been  united  in  hotchpot  through 
the  medium  of  their  common  agent  Cowan.  Cowan  himself  had 
an  interest  in  the  whole  :  and  the  plaintiffs  had  also  an  interest 
in  respect  of  the  bills  which  they  had  accepted  and  paid  for 
Cowan  on  account  of  this  conjoint  property.  The  whole  was 
thrown  into  hotchpot  when  it  was  delivered  up  to  Cowan  by  the 
first  captors,  and  therefore  the  plaintiffs,  who  were  the  original 
owners  of  the  ship  Koss^  became  interested  in  the  whole.  They 
were  also  interested  in  it  as  the  consignees  and  representatives 
of  Cowan,  who  had  expended  money  upon  the  whole  in  hotch- 
pot, and  for  whom  they  had  accepted  and  paid  bills  on  that 
account.  It  cannot  therefore  be  said  that  the  plaintiffs  had  not 
an  insurable  interest  in  the  subject-matter.  But  then  it  is 
objected,  that  a  total  loss  having  been  paid  by  the  underwriters 
upon  the  first  policy  on  the  ship  Atlantic,  they  had  thereby 
purchased  an  interest  in  the  subject-matter.  And  they  have 
purchased  an  interest  in  it,  so  as  to  entitle  ^themselves  to  be  [  *o35  ] 
considered  in  a  court  of  equity:  but  still  the  question  is, 
whether  the  body  of  the  property  in  this  ship  was  not  remaining 
vested  in  the  original  owners,  whom  the  plaintiffs  represent,  so 
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Robertson  as  to  entitle  them  to  insure  and  recover  as  for  a  total  loss  upon 
Hamilton.  ^^^^  policy ;  although  they  may  be  amenable  over  to  this  very 
underwriter  for  a  proportion  of  the  money  when  recovered.  He 
8  indeed  almost  virtually  estopped  here  from  contending  that 
the  property  is  in  himself,  when  he  has  insured  it  as  belonging 
to  others*  But  here  the  plaintiffs,  by  their  re-purchase  from 
the  captors,  clothed  themselves  with  their  original  right,  and 
the  whole  of  the  captured  property  having,  upon  the  restitution 
of  it,  been  thrown  into  hotchpot,  the  plaintiffs  have  an  insurable 
interest  in  this  ship  as  upon  a  hotchpot  right,  and  also  as 
representing  Cowan,  the  common  agent  of  all  concerned.  This 
defendant  would  not  be  entitled  even  in  equity  to.  retain  his 
whole  subscription  upon  the  present  policy ;  for  at  any  rate  he 
would  be  liable  to  account  for  a  proportion  of  it  to  the  first  set 
of  underwriters. 

The  other  Judges  concurred,  and  the 

Postea  was  ordered  to  be  delivered  to  the  plaintiffs. 
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WILLIAMS  V.  EVERETT  axd  OTHERS.t  jsn 

Nov.  2o. 
(14  East,  682—598.)  

Kelly,  residing  abroad,  remitted  bills  on  England  to  the  defendants,  [  582  ] 
his  bankers  in  London,  with  directions  in  the  letters  enclosing 
such  bills  to  pay  the  amount,  in  certain  specified  proportions,  to  the 
plaintiff  and  other  creditors  of  Kelly,  who  would  produce  their  letters 
«)f  advice  from  him  on  the  subject;  and  desiring  the  amount  paid  to 
<)ach  person  to  be  put  on  the  back  of  their  respective  bills,  and  that 
every  bill  paid  off  should  be  cancelled.  The  plaintiff,  before  the  bills 
became  due,  gave  notice  to  the  defendants  that  he  had  received  a 
letter  from  Kelly,  ordering  payment  of  his  debt  out  of  that  remittance, 
and  offered  them  an  indemnity  if  they  would  hand  over  one  of  the 
bills  to  him;  but  the  defendimts  refused  to  indorse  the  bill  away, 
or  to  act  upon  the  letter;  admitting,  however,  that  they  had  re- 
ceived the  directions  to  apply  the  money :  and  they  in  fact  afterwards 
rec<»ived  the  money  on  the  bills  when  due :  Hold,  that  the  defendants 
did  not  by  the  mere  act  of  receiving  the  bills  and  afterwards  the 
produce  of  them,  with  such  directions,  and  without  any  assent  on  their 
part  to  the  purport  of  the  letter,  and  still  more  against  their  express 
dissent,  bind  themselves  to  the  plaintiff  so  to  apply  the  money  in 
discharge  of  his  debt  due  to  him  from  Kelly ;  and  consequently  that  the 
plaintiff  (between  whom  and  the  defendants  there  was  no  privity  of 
contract,  express  or  implied,  but  on  the  contrary  it  was  repudiated), 
could  not  maintain  an  action  against  the  defendants  as  for  money  had 
and  received  by  them  to  his  use.  But  that  the  property  in  the  bills 
and  their  produce  still  continued  in  the  remitter. 

The  plaintiff  declared  in  this  action  for  money  had  and 
received  by  the  defendants  to  his  use,  and  upon  an  account 
stated ;  and  sought  to  recover  two  several  sums  of  800/.  and 
500Z.,  part  of  two  remittances  by  bills  for  1,126Z.  and  l,000i., 
made  by  one  James  Kelly  from  the  Cape  of  Good  Hope  to  the 
defendants  as  his  bankers,  and  which  part  remittances  the  plain- 
tiff, who  was  a  creditor  of  Kelly  to  the  amount  of  the  800i., 
claimed  to  receive  from  the  defendants  by  virtue  of  Kelly's 
appropriation  of  the  several  sums  to  be  paid  to  his  use,  contained 
in  certain  letters,  inclosing  those  bills,  addressed  by  Kelly  to  the 
defendants.  Kelly,  who  was  a  merchant  at  the  Cape,  being  in- 
debted to  several  persons  residing  in  London,  remitted  the  first 

t  Eeferred   to   in   judgment   of  20  L.  T.  814.     Also  in  judgment 

Blaokbubn,  J.  in  Fleet  v.  Ferrins  delivered  by  Blackbttkn,  J.  in  Fus- 

(1868)  L.  E.  3  Q.  B.  536,  642  j  37  iimjeeY.  The  Queen  (1876)  1  Q.B.D. 

L.  J.  Q.  B.  536,  19  L.  T.  147  ;  and  487,  494,   45   L.  J.  Q.  B.  249,  34 

see  S.  C.  in  Ex.  Ch.  (1869)  L.  R.  L.  T.  278.— E.  C. 
4  Q.  B.  500, 512 ;  38  L.  J.  Q.  B.  257 ; 
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Williams  set  of  bills,  to  the  amount  of  1,126Z.,  to  the  defendants,  accom- 
EvKRETT.  panied  by  a  letter,  dated  at  Cape  Town,  July  8th,  1809,  in  which 
he  says,  "  I  embrace  this  opportunity  by  the  Worley  Indiaman 
to  remit  you  1,126Z.,  which  I  particularly  request  you  will  order 
to  be  paid  to  the  following  persons,  who  will  produce  their  letters 
of  advice  from  me  on  the  subject : — Mr.  Williams  (the  plaintiff) 
800i. ;  "  (then  followed  a  list  of  various  other  creditors,  between 
[•583]  whom  the  residue  of  *the  amount  was  apportioned.)  "This 
being  the  whole  of  the  sum  inclosed,  I  humbly  beg  you  will 
order  that  the  amount  paid  to  each  person  is  put  on  the  back  of 
their  respective  bills."  Kelly  afterwards  sent  to  the  defendants 
a  further  remittance  of  l,(X)Oi.  by  bill ;  and  by  another  letter  of 
the  19th  of  January,  1810,  directed  the  bill  to  be  paid,  in  certain 
proportions,  to  certain  persons,  one  of  whom  was  the  plaintiff, 
who  was  to  receive  5002.  The  defendants  were  permitted,  under 
an  order  of  the  Court  of  Chancery,  to  give  in  evidence  under  the 
general  issue,  that  previous  to  and  at  the  time  when  the  money 
due  on  the  bills  remitted  was  received  by  the  defendants,  foreign 
attachments  had  issued  out  of  the  Mayor's  Court  of  London, 
within  whose  jurisdiction  they  carried  on  their  banking  business, 
by  which  the  proceeds  were  attached  in  their  hands  at  the  suits 
of  several  creditors  of  Kelly,  and  judgments  were  obtained  by 
some  of  them,  (and  the  proceedings  of  others  were  suspended  by 
injunction)  against  the  defendants  as  garnishees  in  those  actions, 
who  were  obliged  to  pay  the  amount  of  such  judgments :  and 
admissions  to  this  effect  were  agreed  to  be  read  at  the  trial.  But 
when  the  cause  was  tried  before  Lord  EUenborough,  Ch.  J.  at 
Guildhall,  though  these  admissions  were  stated,  yet  the  princi- 
pal stress  <iras  laid,  and  his  Lordship's  opinion  was  ultimately 
given,  upon  a  fact  proved  by  a  witness  examined,  that  when  the 
plaintiff  applied  to  the  defendants  before  the  first  set  of  bills 
became  due,  and  represented  to  them  that  he  had  received  a 
letter  from  Kelly,  directing  8002.  to  be  paid  to  him  out  of  the 
money  sent  to  the  defendants,  and  proposed  to  them  an  in- 
demnity if  they  would  indorse  or  hand  over  to  him  one  of  the 
bills  remitted  to  that  amount ;  the  defendants  refused  to  do  so, 
[  ^584  ] ;  or  to  act  upon  the  letter,  ^although  they  admitted  the  receipt  of 
it,  and  that  the  plaintiff  was  the  person  to  whom  the  sum  in 
question  was  directed  to  be  appropriated.    The  defendants  after. 
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wards  received  the  money  upon  the  bills ;  and  it  was  contended  Williams 
on  the  part  of  the  plaintiff,  that  by  so  doing  they  had  irrevocably  Everett. 
acceded  to  the  appropriation  of  it,  as  directed  in  the  letters  of 
advice  from  Kelly  the  remitter.  But  his  Lordship  thought  that 
having  renounced  the  terms  on  which  the  bills  were  remitted, 
before  the  money  was  actually  received,  it  was  only  money  had 
and  received  to  the  use  of  the  remitter  of  the  bills ;  and  there- 
fore nonsuited  the  plaintiff,  but  reserved  the  point. 

Park  accordingly  moved  in  last  Hilary  Term  for  a  rule  to 
set  aside  the  nonsuit,  upon  the  ground  that  if  a  party  to  whom 
a  remittance  is  sent  consent  to  receive  it  at  all,  he  is  bound  to 
receive  it  upon  the  terms  offered ;  and  therefore  that  the  defen- 
dants in  this  case,  having  received  the  bills  in  a  letter  directing 
the  appropriation  of  the  money  when  received  to  the  use  (amongst 
others)  of  the  plaintiffs,  must  be  taken  to  have  assented  to 
receive  the  appropriated  sum  to  their  use.  And  as  to  the  defen- 
dants having  refused  to  bind  themselves  to  pay  over  the  money ; 
that  was  only  because  they  were  afraid  of  having  the  bills 
attached  in  their  hands  by  other  creditors  of  Kelly.  But,  as  he 
was  informed,  bills  of  exchange  were  not  attachable  by  the 
custom  of  London  :t  and  at  any  rate  *if  the  money  were  appro-  [  •583  ] 
priated  in  the  first  instance  to  the  payment  of  the  plaintiffs  and 
other  specified  creditors,  it  could  not  be  attached  in  the  hands  of 
the  defendants  by  other  creditors  of  Kelly,  as  it  would  not  be 
Kelly's  money ;  and  the  defendants  therefore  should  have  resisted 
the  attachment. 

In  Easter  Term  following — 

The  Attomey-Gmeraly  Bolland,  and  Netvnliain  shewed  cause 
against  the  rule,  and  contended  that  the  property  remitted  to  the 
defendants  by  Kelly,  whether  as  bills,  or  as  money,  the  produce 

t  Sed   vide    Andrews   v.   Clarke,  liveth  witliin  the  city,  without  any 

Garth.  26,  where  it  is  said  that  **  it  respect  had  to  the  place  where  the 

was  always  the  custom  in  London  to  debt  was  contracted."  But  see  7  Yin. 

attach  debts  upon  bills  of  exchange  Abr.  227,  pi.  20,  and  what  was  said 

and  goldsmiths'  notes,   &o.  if   the  in  argument  in  M'Baniel  y.  Hughes, 

goldsmith  who  gave  the  note,  or  the  3  East,  371,  375. 
person  to  whom  the  bill  is  directed. 
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WiLLiAMB    of  those  bills,  continued  to  be  the  property  of  the  remitter,  until 
EvEBETT.     the  defendants  had  done  some  act  to  transfer  it  to  the  plaintiff, 
and  the  other  specific  appointees  of  Kelly,  either  by  the  actual 
payment  of  the  money  to  them,  or  by  agreeing  to  hold  it  for 
their  use,  neither  of  \vhich  was  done  in  this  case :  and  that  in 
the  meantime  Kelly  might  have  revoked  his  original  order  for 
the  appropriation  of  it.    And  if  it  still  continued  the  property  of 
Kelly  in  their  hands,  it  was  necessarily  attachable  in  the  Mayor's 
Court  in  any  suit  against  Kelly,  in  which  they  were  the  gar- 
nishees.     They  further  contended  that  it  had  been  already 
decided  by  the  judgments  in  the  Mayor's  Court,  that  this  was  the 
property  of  Kelly  at  the  time  when  it  was  attached  in  the  hands 
of  the  defendants,  the  garnishees  in  those  suits  ;  and  that  they, 
having  been  held  answerable  to  the  plaintiffs  in  those  suits,  could 
not  be  liable  in  justice  to  pay  the  money  over  again  to  the  pre- 
sent plaintiff,  but  might  protect  themselves  by  those  judgments. -f 
Upon  the  first  point,  they  argued  that  this  was  very  different 
[  •586  ]      *from  the  case  where  one  pays  in  money  at  a  banker's  for  the 
use  of  another ;  for  there  the  money  is  in  the  first  instance 
received  as  the  money  of  the  designated  payee.    But  if  one  pay 
a  bill  into  his  bankers,  and  direct  them,  when  the  money  is 
received,  to  pay  it  over  to  others,  the  bill  must  necessarily  con- 
tinue the  property  of  the  payer;   and  as  he  may  afterwards 
countermand  the  application  any  time  before  it  is  so  appropriated, 
or  the  order  at  least  notified,  the  property  in  the  money  when 
received  must  also  continue  in  him  until  such  appropriation!  or 
notification.     The  fallacy  of  the  argument  on  the  part  of  the 
plaintiffs  lies  in  assimilating  this  to  the  case  where  a  bill  is  re- 
mitted by  one  to  the  hands  of  another,  clogged  with  a  condition 
in  favour  of  the  remitter :  there,  it  is  true  that  the  receiver  of 
the  bill  cannot  take  it  discharged  of  the  condition.    But  here  the 
direction  sent  with  the  bills,  to  appropriate  their  contents  when 
received,  was  no  condition  imposed  by  the  remitter  in  his  own 
favour,  but  was  merely  directory  and  executory,  and  transferred 
no  property  to  the  appointees  till  executed  :  they  still  remained 
in  the  meantime  the  bills  or  the  money  of  the  remitter,  subject 

t  Vide  7  Vin,  Abr.  235 ;  Customs  X  Vide  Crowley  v.  Ham.  12  B.  II. 

of  London,  and  IIovHt.  Browning ,      410  (13  East,  601). 
7  East,  154. 
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to  all  the  legal  consequences  of  being  his  property,  and  amongst     Williams 
others,  that  of  being  attachable  for  his  debt.    What  difference     evbbbtt 
can  it  make  for  this  purpose  whether  a  bill  or  money  is  remitted 
with  orders  to  pay  it  over  when  received  in  satisfaction  of  certain 
debts  of  the  remitter,  or  for  any  other  purpose  in  discharge  or 
for  the  benefit  of  the  remitter  himself  ?    If  money  were  sent  to  a 
broker  on  the  first  of  February,  with  orders  to  lay  it  out  in  stock 
for  the  remitter  on  the  first  of  March,  though  the  broker  could 
not  appropriate  it  to  the  payment  of  *his  own  debt,  or  otherwise      L  *S87 1 
than  as  the  principal  appointed  ;  yet  it  cannot  be  doubted  that 
while  the  money  was  in  his  hands,  it  would  be  attachable  by  the 
custom  at  the  suit  of  the  principal's  creditors.    Now  here,  before 
the  money,  the  produce  of  the  bills,  was  appropriated  by  the 
defendants,  it  was  attached,  and  the  original  destination  of  it 
revoked  by  the  hand  of  the  law,  at  the  suit  of  Kelly's  creditors, 
li^hich  bound  the  principal  and  his  agents  as  much  as  if  Kelly 
himself  had  countermanded  his  first  orders  in  time,  before  the 
money  was  paid  over,  or  the  defendants  had  bound  themselves 
to  pay  it  over  to  the  specific  creditors.    There  was  certainly  no 
express  engagement  by  the  defendants  ;  for  they  refused  to  bind 
themselves  to  pay  over  the  proceeds  of  the  bills  to  the  plaintiff ; 
and  the  only  implied  engagement  the  defendants  had  was  with 
the  remitter,  and  not  with  the  plaintiff.    As  to  the  cases  referred 
to,t  where  the  assignment  of  a  debt  has  been  held  good  in  equity, 
and  that  after  notice  to  the  debtor,  he  would  be  bound  to  pay  the 
money  to  the  assignee,  and  not  to  the  original  creditor ;  what- 
ever difficulty  may  attach  upon  those  cases  in  a  court  of  law, 
they  differ  materially  from  the  present ;  for  in  each  of  them 

+  These  were  referred  to  by  Park  Israel  v.  Douglas^  and  lie  did  not 

in  the    course   of    the    defendants'  mean  to  deny  its  authority,  but  only 

argument,  which  had    been  inter-  to  suspend  his  opinion  upon  it  till 

rtipted  on  one  day,  and  resumed  on  further  consideration.  LordKEXYOX 

another.    Row  v.  Dawson^  1  Ves.  Sen.  also  doubted  the  same  case  in  John- 

331; -ff5/a/Zv.iiou;/e«,ib.348,362, 367;  son  y,  Collins,    1   East,    104.     With 

Feniier  v.  Mears,  2  Blac.  Eep.  1269 ;  respect  to  Israel  v.  Douglas,  Lord 

and  Ivratl  v.  Douglas,  1  H.  Blac.  239.  Ellenborough  said  that  he  did  not 

When  the  case  of  Fenner  Y.-Mears  feel  the  same  difficulty,  because  it 

was  cited,  Lord  ELLENBOROUon  said  was  an  accepted  transfer :    it  was 

he  had  read  it  twice,  and  must  read  money  had    and    received   by    the 

it  again  before  he  assented  to  it.  operation  of  the  agreement. 
That  it  was  well  put,  however,  in 
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Williams  there  was  an  ^assent  to  the  transfer  on  the  part  of  the  original 
EvEBETT.  debtor;  which  assent  was  negatived  in  this  case.  Upon  the 
[  *688  ]  second  point,  they  contended  that  the  judgments  in  the  Mayor's 
Court  for  attaching  the  money  in  the  hands  of  the  defendants, 
as  garnishees,  at  the  suit  of  Kelly's  creditors,  which  were  judg- 
ments in  rem,  were  conclusive  in  favour  of  the  defendants  in  this 
action,  that  it  was  the  money  of  Kelly. 

(Lord  Ellbnbobouoh,  Ch.  J. :  It  will  not,  I  presume,  be  con- 
tended,  that  if  the  money  were  attachable,  the  judgments  of  the 
Mayor's  Court  would  not  protect  the  defendants.) 

But  admitting,  for  argument  sake,  that  the  Mayor's  Court  had 
been  mistaken  in  their  judgments,  they  would  still  be  sufficient 
to  protect  the  garnishees,  who  had  the  property  thus  taken  from 
them  by  the  act  of  the  law,  which  they  could  not  resist.  The 
judgment  of  a  court  of  competent  jurisdiction  is  always  sufficient 
to  protect  a  payment  made  under  the  compulsion  of  it,  whatever 
the  merits  of  the  judgment  may  be.  As  if  a  trader,  after  an  act 
of  bankruptcy  objected  to  him,  recover  judgment  and  have  execu- 
tion against  his  debtor ;  that  will  protect  the  latter  against  a 
subsequent  claim  by  the  assignees  of  such  bankrupt,  t  So  pay- 
ment to  an  executor,  who  had  obtained  probate  of  a  false  will, 
was  deemed  sufficient  to  protect  the  payer,  though  the  probate 
was  afterwards  declared  null ;  for  while  it  was  in  force  he  was 
bound  to  give  credence  to  it,  as  the  judgment  of  a  court  of  com- 
petent jurisdiction.! 

(Lord  Ellekbobough,  Ch.  J.  observed,  that  no  question  was 
made  at  the  trial  as  to  the  effect  of  the  foreign  attachments, 
though  they  were  mentioned,  and  the  admission  respecting  them 
[  *589  ]       was  put  in ;  but  the  nonsuit  proceeded  *upon  the  other  point.) 

The  bankers  are  entitled  to  defend  themselves  upon  both  points. 
The  bills  were  attached  in  their  hands  before  they  were  converted 
into  money ;  for  it  was  in  evidence  that  when  they  were  applied 

^  Foster  y.  AUansm,  Co.  Bank.  L.         t  Allen  y.  Dundaa,  1  B.  B.  666  (3 
688,  last  edit.  T.  E.  125). 


voL.xin.]        1811.    K.  B.     14  EAST,  689—590.  821 

to  by  the  plaintiflf,  they  told  him  that  there  were  attachments,  Williams 
and  that  they  could  not  undertake  to  pay  over  the  proceeds  to  Evebett. 
him. 

(Lord  Ellekborough  then  said  that  the  defendants' counsel 
had  a  light  to  assume  that,  before  the  bills  were  converted  into 
cash,  there  were  attachments  on  the  proceeds ;  or  at  least  that 
the  instant  they  were  converted  into  money,  it  was  attached  in 
the  hands  of  the  defendants,  before  they  could  pay  it  over.) 

Marryaty^  in  support  of  the  rule,  argued  that  no  express 
consent  of  the  remittees  was  necessary  in  a  case  where,  like  the 
present,  there  was  an  original  appropriation  directed  of  the 
fund  remitted  to  them,  as  there  would  be  in  the  case  of  an 
antecedent  debt,  which  was  to  be  transferred :  but  as  the  fund 
remitted  came  into  the  defendants*  hands,  already  appropriated 
to  the  use  of  others,  the  defendants  could  not  take  the  bills, 
or  the  money  which  they  produced,  and  reject  the  trust ;  but 
must  reject  or  accept  the  whole  upon  the  terms  offered.  By 
their  consenting  therefore  to  hold  the  bills,  they  clothed  them- 
selves with  the  trust  for  the  specific  creditors,  for  whose  benefit 
they  were  remitted,  and  whose  property  they  thereby  became. 
It  is  admitted  that  the  defendants  could  not  have  applied  the 
bills,  or  the  money  when  received,  to  satisfy  any  demand  of 
their  own  against  Kelly.  This  was  expressly  held  in  a  late  case 
♦before  this  Court,  of  De  Bernales  v.  Fuller  and  others,  in  [  •590  ] 
Hilary,  60  Geo.  III.,t  where  money  paid  into  a  banking  house, 

t  Parky  who  moved  the  rule,  was  question  was  lodged  by  Newnhams 

absent  at  this  time  from  indispo-  with  the  Fullers,  as  the  banking- 

sition.  house  where  it  was  made  payable. 

X  The  short  statement  of  that  case,  When  the  bill  became  due  Puller's 

so  far  as  is  sufficient  to  raise  the  clerk  went  to  Fullers'  and  told  their 

question,  appears  by  my  note  to  be  clerk,  whom  he  saw  there,  that  he 

this.    Puller  had  accepted  a  bill  for  had  brought  the  money  to  take  up 

894^   16«.   9d.   payable   at  Fullers'  the  bill,  and  he  laid  the  money  down 

banking-house,   of  which   bill   the  upon  the  counter  and  demanded  the 

plaintiff   De  Bemales   became  the  biU.     Fullers'  clerk  took   up    the 

holder,  and  sent  it  to  his  bankers,  money  and   kept  it;    but  did  not 

the  Newnhams,  to  receive  payment  deliver  up  the  bill;  saying  that  he 

when  due.    By  exchange  of   bills  would  first  speak  to  Fuller :  and  the 

amongst   the   bankers  the   bill   in  bill  was  not  delivered  up,  nor  the 

R.B. — ^VOL.  Xni.  Y 
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Eysbett. 

[  •691  ] 


for  the  purpose  of  taking  up  a  particular  bill,  which  was  lying 
there  for  payment ;  though  the  banker's  clerk  said  at  the  time 
that  he  could  not  give  up  the  *bill  till  he  had  seen  his  master  ; 
was  held  to  be  money  had  and  received  to  the  use  of  the  then 
owner  and  holder  of  the  bill,  and  could  not  be  applied  by  the 
bankers  to  the  general  account  of  the  acceptor  who  paid  in  the 
money.  Then  how  could  any  other  general  creditor  of  Kelly 
stand  in  a  better  situation  than  the  defendants  would  have  done 
had  they  been  creditors  of  his  ?  It  is  also  admitted  that  unless 
Kelly  could  have  countermanded  the  original  destination  of  the 


money  received  by  Newnliams  for 
De  Bemales.  (There  being,  it  seemed, 
some  account  between  Puller,  the 
acceptor,  and  Fullers,  the  bankers, 
whidh  gave  the  latter,  as  they  sup- 
posed, a  lien  upon  this  money.) 
Whereupon  De  Bemales,  the  owner 
of  the  bill,  brought  this  action 
against  the  Fullers  for  money  had 
and  received  to  his  use,  considering 
the  money  as  having  been  paid  to 
and  received  by  them  for  the  use  of 
the  holder  of  the  bill,  whoever  he 
might  be,  at  the  time  when  it  became 
due.  But  at  the  trial  before  Lord 
EUenborough,  Ch.  J.  at  the  sittings 
after  Michaelmas  Term,  at  Guild- 
haU,  his  Lordship  thought  that  there 
was  no  privity  pr«)ved  between  De 
Bemales  and  the  Fullers,  so  as  to 
sustain  this  action ;  considering  that 
the  evidence  did  not  establish  a  re- 
ceipt of  this  money  for  the  intended 
purpose  for  which  it  was  directed  to 
be  paid  in,  namf*ly,  to  take  up  the 
bill ;  but  rather  a  waiver  of  receiving 
the  money  for  that  pui-pose  by  the 
defendants*  clork.  and  a  determina- 
tion of  the  defendants  to  hold  it  for 
their  own  use;  which  made  them 
wrongdoers;  and  therefore  that  the 
action  should  rating  have  been  tro- 
ver. And  under  this  direction  there 
was  a  verdict  for  the  defendants. 
But  afterwards,  in  Hilary  Term,  50 
Geo.  III.  a  now  trial  was  moved  fo 


on  the  part  of  the  plaintiff,  or  leave 
to  enter  a  nonsuit.  And  finally,  in 
the  same  Term, 

The  Court,  after  much  discussion, 
made  the  rule  absolute  for  a  new 
trial;  considering,  as  it  appeared, 
that  the  money  having  been  expressly 
paid  into  the  defendant's  house  for 
the  specific  purpose,  declared  at  the 
time,  of  taking  up  this  bill ;  and  that 
purpose  not  having  been  directly 
repudiated  till  afterwards;  it  must 
be  taken  to  have  been  received  at 
the  time  for  the  use  of  the  holder  of 
the  bill. 


The  case  of  De  Bernalea  v.  Fuller 
above  reported,  is  referred  to  in  a 
judgment  of  the  Judicial  Committee 
(1878,  Prince  v.  OHental  Bank  Cor- 
poraiion,  3  App.  Cas.  325,  334,  47 
L.  J.  P.  C.  42,  38  L.  T.  41),  as  a 
case  which  has  never  been  over- 
ruled, and  which  has  been  put  on  a 
ground  on  which  it  may  stand  by 
Mr.  Justice  Maxtlb  in  iVannick  v. 
Roger$  (5  M.  &  G.  340, 12  L.  J.  C.  P. 
113),  namely,  that  the  money  having 
been  expressly  paid  into  the  de- 
fendants* house  for  the  specific  pur- 
pose declared  at  the  time,  and  not 
repudiated  until  afterwards,  it  must 
be  inferred  that  the  bankers  accepted 
it  for  that  purpose. — R.  C. 
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money,  it  could  not  be  considered  as  his  property,  for  the  Williams 
purpose  of  being  attached  :  but  Kelly  had  not  only  appropriated  evebbtt. 
the  produce  of  the  bills  in  the  first  instance  of  the  remittance, 
but  he  had  also  advised  the  plaintiff  and  the  other  specific 
creditors  of  such  remittance,  and  notified  that  fact  to  the  defen- 
dants ;  after  which  he  could  not  have  countermanded  the  order, 
any  more  than  one  who  with  the  knowledge  of  certain  of  his 
creditors  pays  money  into  a  banker's  for  their  use  in  certain 
proportions.  But  even  if  Kelly  himself  could  have  counter- 
manded the  directed  appropriation,  no  other  person  could,  with- 
out his  concurrence:  and  here  the  original  trust  remained 
unrevoked  by  Kelly.  Trust-money  is  not  the  subject  of  a  foreign 
attachment,  whether  it  be  assigned  to  the  holder  by  deed  of  trust, 
or  by  any  collateral  instrument,  where  the  agreement  or  direction 
under  which  it  is  received  is  for  a  valuable  consideration,  and 
has  been  notified  to  the  party  for  whose  benefit  it  was  intended. 
In  Lewis  v.  WaUis  t  a  debt  before  assigned  to  another  for  a 
valuable  consideration  was  held  not  to  be  attachable  in  the 
hands  of  the  original  debtor,  in  a  suit  against  the  original 
creditor  who  had  so  assigned  it,  and  who  was  deemed  to  be  a 
trustee  for  his  assignee.  Winch  v.  Keeley  I  went  on  the  same 
principle:  there  a  debt  *due  to  a  bankrupt,  as  trustee  for  [•592] 
another  to  whom  he  had  assigned  it  before  his  bankruptcy,  was 
held  not  to  pass  to  his  assignees  under  the  commission,  but  that 
the  assignee  of  the  debt  was  still  entitled  to  sue  the  original 
debtor  in  the  name  of  the  bankrupt.  And  by  Caiyenter  and 
others,  assignees  of  Fowler  v.  MaxweU,%  such  action  can  only  be 
brought  in  the  name  of  the  bankrupt,  and  not  by  his  assignees. 

(Lord  EiiLENfiOBouGH,  Ch.  J.,  desired  to  hear  the  cause  argued 
upon  the  terms  of  the  letters  remitting  the  bills ;  whether  they 
created  an  absolute  trust  in  the  first  instance  for  the  plaintiff 
and  the  creditors  named;  or  whether  other  things  were  not 
first  required  to  be  done ;  as  that  those  creditors  should  produce 
their  letters  of  advice  ;  and  then  the  money  due  on  the  bills  was 
to  be  received  by  tbe  defendants,  by  whom  the  payments  over 

t  T.  Jones,  222.  §  3  Bos.  &  P.  40. 

t  1  T.  E.  619. 

Y  2 
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WiLLTAMs  were  afterwards  to  be  made,  and  the  amount  paid  to  the  several 
KvEBETT.  creditors  was  to  be  indorsed  on  their  respective  bills.  Several 
things  therefore  remained  to  be  done,  or  to  be  procured  by  the 
defendants  to  be  done,  before  the  plaintiff  was  entitled  to  receive 
the  money:  and  if  in  the  meantime  the  bills  had  been  burnt 
or  stolen,  the  loss  would  have  fallen  either  upon  Eelly  or  upon 
the  defendants,  and  not  upon  the  plaintiff.  The  plaintiff  had 
no  interest  in  the  bills  themselves,  but  only,  if  at  all,  in  the 
money  which  they  produced.  Then  before  those  executory  acts 
were  done,  which  were  to  raise  the  interests  of  the  plaintiff  and 
the  other  creditors  in  the  property,  the  attachments  came  in, 
and  intercepted  the  intended  appropriation.) 

In  Haille  v.  Smith,^  where  goods  shipped  were  agreed  to  be 
consigned  by  a  trader  before  his  bankruptcy,  as  a  security  for  a 
[  •^^s  ]  loan  of  money  advanced,  *and  the  bill  of  lading  was  indorsed 
and  transmitted  to  the  lenders,  but  the  ship  and  goods  were 
stopped  by  an  embargo  until  after  the  bankruptcy  of  the  trader  ; 
though  if  the  goods  had  been  burnt  before  delivery  to  the 
indorsees  of  the  bill  of  lading,  the  loss  would  have  been  the 
consignor's ;  yet  the  goods  being  under  a  trust  were  held  not  to 
pass  under  the  assignment  of  the  commissioners,  but  to  be 
recoverable  in  trover  by  the  indorsees  of  the  bill  of  lading.  So  a 
creditor  for  whose  benefit  goods  were  voluntarily  consigned  by 
his  debtor  to  a  third  person,  to  whom  the  bill  of  lading  was 
indorsed,  was  held  in  HiU  v.  Secretan  J  to  have  an  insurable 
interest  in  the  goods  so  consigned. 

(Lord  Ellenborouoh,  Gh.  J. :  It  is  no  question  in  such  cases 
whether  or  not  the  interest  in  the  property  insured  is  absolutely 
vested  in  the  assured.) 

There  must  be  either  a  legal  or  an  equitable  interest  in  the 
subject-matter  of  the  insurance ;  and  the  latter  is  sufficient  to 
prevent  the  property  from  being  attached  for  the  debt  of  the 
original  owner.  If  a  creditor  agree  to  take  the  goods  of  his  debtor, 
then  upon  a  wharf,  in  payment  of  his  demand,  and  take  an 
t  1  Bo8.  &  P.  563.  X  ^  B-  ^'  80^  (1  Bo8.  &  P.  315). 
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order  for  the  delivery  of  them  upon  the  wharfinger ;  could  those     Williams 

goods  be  attached  for  the  debt   of    the   assignor  before    the     Everett. 

wharfinger  assents  to  the  delivery  ?    In  Harnian  and  others, 

assignees  of  Dudley,  v.   Anderson  and  others,!  the  vendee  of 

goods  having  received  from  the  vendor  an  order  for  delivery  of 

part  of  the  goods  then  lying  in  the  defendants*  warehouse,  sent 

it  to  the  defendants,  who  made  no  transfer  in  their  books  to  his 

name,  nor  did  any  other  act  to  testify  that  they  held  the  goods 

on  the  vendee's  account :  yet  Lord  Ellemborough  held  that  the 

wharfingers,  after  *the  delivery  of  the  order  to  them,  were     [  •594] 

bound  to  hold  the  goods  on  account  of  the  purchaser,  and  that 

the  vendor's  right  to  stop  in  transitu  was   gone.     In  another 

case  of  Bolton  v.  Puller  and  others,  assignees  of  Forbes  and 

Gregory, I  the  property  in  a  bill  remitted  by  the  post  to  creditors 

was  held  not  to  be  intercepted   by  the  bankruptcy  of  those 

creditors.    But  the  case  of  Brand  v.  Lisley,%  bears  most  strongly 

on  the  present.     There  the  plaintiff  declared  that  whereas  one 

W.  was  indebted  to  him  in   lOOZ.,  and  had  delivered  to  the 

defendant  certain  goods  to  satisfy  that  debt ;  and  whereas  the 

plaintiff  required  the  defendant  to  satisfy  the  lOOZ.  with  the  goods 

in  his  hands ;  the  defendant,  in  consideration  that  the  plaintiff 

would  forbear  him  for  a  certain  time,  promised  by  a  certain  day 

to  pay  the  debt;  and  then  alleged  a  breach  of  such  promise. 

After   verdict  for    the    plaintiff,   it  was  moved    in    arrest    of 

judgment,  that  there  was  no  consideration  for  the  promise  on 

the  part  of  the  defendant ;  for  he  had  no  benefit  by  the  goods. 

But  it  was  adjudged  for  the  plaintiff:  for  by  the  delivery  of  the 

goods  to  the  defendant  to  satisfy  the  plaintiff  the  1002.,  the 

plaintiff  had  an  interest  and  property  in  the  goods ;  and  then  by 

the  plaintiff's  forbearance  of  the  defendant  for  a  time,  the  goods 

being  due  to  the  plaintiff  immediately,  the  defendant  had  a 

benefit  and  quid  pro  quo. 

(Batley,  J.,  observed  that  in  the  case  cited,  the  defendant  had 
agreed  to  accept  the  goods  upon  those  terms,  and  held  them 
afterwards  for  the  plaintiff  by  his  consent. 

t  11 E.  B.  706  (2  Campb.  N.  P.  Cas.  t  4  R.  E.  723  (1  Bos.  &  P.  539). 

245).  §  Yelv.  164. 
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Williams  And  Lord  Ellenbobouoh,  Ch.  J.,  said,  that  it  would  have 
EvBBETr.    brought  this  case  nearer  to  the  other,  if  when  the  defendants 

were  applied  to  by  the  plaintiff,  they  had  engaged  to  apply  the 
[  *593  ]      proceeds  of  the  bills  to  *the  payment  of  this  demand ;  but  on  the 

contrary,  the  defendants  had  refused  to  do  so.) 

He  also  urged  another  point,  that  a  foreign  attachment  was 
neither  pleadable  in  bar,  nor  could  be  given  in  evidence  on  the 
general  issue  before  condemnation,  according  to  Brook  v.  Smith, \ 
and  here  there  were  only  two  attachments  on  which  judgments 
of  condemnation  were  obtained :  and  though  by  virtue  of  the 
Lord  Chancellor's  order  the  other  attachments  might  be  given 
in  evidence  under  the  general  issue ;  yet  it  was  still  open  to  the 
plaintiff  to  shew  that  the  property  was  not  attachable,  being 
held  by  the  defendants  clothed  with  a  trust  at  the  time. 

Cur.  adv.  wit. 

Lord  Ellenborouoh,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court: 

This  was  a  case  argued  in  this  Court,  in  the  last  Hilary  and 
Easter  Terms,  on  a  motion  to  set  aside  a  nonsuit,  which  took 
place  at  a  trial  before  me  at  the  sittings  at  Guildhall  after  last 
Michaelmas  Term.  The  action  was  for  money  had  and  received, 
brought  by  the  plaintiff  to  recover  800/.,  being  part  of  the 
amount  of  a  bill  of  1,126Z.  2«.,  remitted  by  one  James  Kelly  from 
the  Cape  of  Good  Hope  to  the  defendant's  house,  in  a  letter  dated 
Cape  Town,  8th  July,  1809 ;  in  which  Kelly  says,  "  I  remit  you 
by  the  Worley,  1,126Z.  2«.,  which  I  particularly  request  you  will 
order  to  be  paid  to  the  following  persons,  who  will  produce  their 
letters  of  advice  from  me  on  the  subject,"  &c.  Amongst  the 
persons,  he  names  the  plaintiff  Williams  (wine  merchant,  Grace- 
church  Street,)  for  800/.  And  he  afterwards  made  another  remit- 
tance for  600/.  on  the  same  terms.  And  then  he  adds :  ''  I  desire 
f  non  ]  the  amounts  paid  each  "^person  to  be  put  on  the  back  of  their 
respective  bills,"  &c.  "  and  that  every  bill  paid  off  be  cancelled." 
Williams  by  his  attorney,  long  before  the  bills  became  due,  gave 

t  1  Salk.  280.    See  8avagt^$  case,  i(.  291,  wldoh  was  also  referred  to. 
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the  defendant  Everett  notice  of  a  letter  he  had  received  from  Williams 
Kelly,  ordering  his  debt  of  300Z.  to  be  paid  out  of  that  remit-  evebktt. 
tance,  and  offered  him  an  indemnity  of  a  banking-house  if  he 
would  hand  over  the  bill  to  him ;  but  Everett  refused  to  indorse 
the  bill  away,  or  to  act  upon  the  letter ;  admitting,  however,  that 
he  had  received  the  letter  directing  the  application  of  the  money 
in  the  manner  already  stated.  The  question  at  the  trial  was 
whether  the  plaintiff  was  entitled  to  receive  from  the  defendants 
the  amount  of  his  demand  on  Kelly  for  800Z.  out  of  the  bill  for 
1,1262.  28.  which  was  admitted  to  have  been  received  by  the  de- 
fendants when  it  became  due.  A  point  has  been  discussed  in 
argument,  which  did  not  arise  in  this  case  at  Nisi  Prius ;  namely, 
on  the  effect  of  a  foreign  attachment  laid  on  the  money  in  the 
hands  of  the  defendants :  but  as  the  nonsuit  was  pronounced  in- 
dependently of  any  such  evidence,  and  before  any  proof  of  the 
foreign  attachment  was  given  or  tendered,  it  is  fit  to  consider  the 
propriety  of  the  nonsuit,  without  reference  to  such  circumstances ; 
it  being  our  opinion,  independently  of  that  circumstance,  that 
the  nonsuit  was  right.  The  question  which  has  been  argued 
before  us  is  whether  the  defendants,  by  receiving  this  bill,  did 
not  accede  to  the  purposes  for  which  it  was  professedly  remitted 
to  them  by  Kelly,  and  bind  themselves  so  to  apply  it;  and 
whether,  therefore,  the  amount  of  such  bill  paid  to  them  when 
due  did  not  instantly  become  by  operation  of  law  money  had 
and  received  to  the  use  of  the  several  persons  mentioned  in 
Kelly's  letter,  as  the  creditors  in  satisfaction  of  whose  bills  it  was 
to  be  applied,  and  of  course,  as  to  *300Z.  of  it,  money  had  and  [  •597  ] 
received  to  the  use  of  the  plaintiff.  It  will  be  observed  that 
there  is  no  assent  on  the  part  of  the  defendants  to  hold  this 
money  for  the  purposes  mentioned  in  the  letter;  but,  on  the 
contrary,  an  express  refusal  to  the  creditor  so  to  do.  If,  in 
order  to  constitute  a  privity  between  the  plaintiff  and  defendants 
as  to  the  subject  of  this  demand,  an  assent  express  or  implied  be 
necessary,  the  assent  can  in  this  case  be  only  an  implied  one, 
and  that  too  implied  against  the  express  dissent  of  the  parties  to 
be  charged.  By  the  act  of  receiving  the  bill,  the  defendants 
agree  to  hold  it  till  paid,  and  its  contents  when  paid,  for  the  use 
of  the  remitter.    It  is  entire  to  the  remitter  to  give,  and  counter- 
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WiLLUMB    mand,  his  own  directions  respecting  the  bill  as  often  as  he 
EvxiiBTT.    pleases,  and  the  persons  to  whom  the  bill  is  remitted  may  still 
hold  the  bill  till  received,  and  its  amount  when  received,  for  the 
use  of  the  remitter  himself,  until  by  some  engagement  entered 
into  by  themselves  with  the  person  who  is  the  object  of  the  re- 
mittance, they  have  precluded  themselves  from  so  doing,  and 
have  appropriated  the  remittance  to  the  use  of  such  person. 
After  such  a  circumstance,  they  cannot  retract  the  consent  they 
may  have  once  given,  but  are  bound  to  hold  it  for  the  use  of  the 
appointee.    If  it  be  money  had  and  received  for  the  use  of  the 
plaintiff  under  the  orders  which  accompanied  the  remittance,  it 
occurs  as  fit  to  be  asked,  when  did  it  become  so  ?    It  could  not 
be  so  before  the  money  was  received  on  the  bill  becoming  due : 
and  at  that  instant,  suppose  the  defendants  had  been  robbed  of 
the  cash  or  notes  in  which  the  bill  in  question  had  been  paid,  or 
they  had  been  burnt  or  lost  by  accident,  who  would  have  borne 
the  loss  thus  occasioned  ?     Surely  the  remitter  Kelly,  and  not  the 
[  *598  ]      plaintiff  and  his  other  creditors,  in  ^whose  favour  he  had  directed 
the  application  of  the  money  according  to  their  several  propor- 
tions to  be  made.    This  appears  to  us  to  decide  the  question :  for 
in  all  cases  of  specific  property  lost  in  the  hands  of  an  agent, 
where  the  agent  is  not  himself  responsible  for  the  cause  of  the 
loss,  the  liability  to  bear  the  loss  is  the  test  and  consequence  of 
being  the  proprietor,  as  the  principal  of  such  agent.    The  case 
of  De  Bernales  v.  Fuller  <(;  Co.,  which  has  been  urged  in  argu- 
ment on  the  part  of  the  plaintiff,  is  clearly  distinguishable  from 
the  present  by  this  circumstance,  that  the  defendants  in  that 
case,  i.e.  Fuller  &  Co.,  had  antecedently  received  the  bill,  which 
was  to  be  paid  at  their  house,  from  Newnham  &  Co.,  the  bankers 
of  the  plaintiff  De  Bernales,  the  holder,  for  the  very  purpose  of 
receiving  payment  for  them,  the  Newnhams,  of  such  bill :  and 
having  taken  the  bill  for  this  purpose,  the  Court  thought  that 
Fuller  &  Co.  could  not  by  themselves  or  their  clerk  renounce 
this  purpose,  but  must  apply  the  money,  brought  by  Fuller's 
clerk  specifically  for  the  discharge  of  that  bill  then  lying  at  their 
house,  to  that  very  purpose  and  no  other ;  and  that  they  were  in 
effect  to  be  regarded  in  that  case  as  the  plaintiff  De  Bemales's 
agents,  through  the  intervention  of  Newnham*s  house,  for  the 
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purpose  of  that  receipt,  and  could  therefore  hold  and  apply  it  to  Williams 
no  other.  Here  no  agency  for  the  plaintiff  ever  commenced,  but  Evkbett. 
was  repudiated  by  the  defendants  in  the  first  instance.  We  are 
of  opinion,  therefore,  that  upon  no  principle  of  law  can  the  de- 
fendants be  said  to  stand  in  such  privity  in  respect  to  the  plain- 
tiff, as  that  the  SOOL  claimed  by  this  action  can  be  said  to  have 
been  money  had  and  received  to  the  plaintiff's  use :  of  course, 
therefore,  the  nonsuit  must  stand,  and  the 

Rule  for  setting  it  aside  be  discliarged. 


DOE,     ON    THE    JOINT    AND     SEVERAL    DEMISES    OF    HUNT  ISL- 

AND  Others,   v.   MOOKE  and   Others.  —  ' 

(14  East,  601—605.)  [  OOI  ] 

Under  a  devise  of  real  estate  in  fee  to  J.  M.  when  he  attains  the  age 
of  twenty-one;  but  in  case  he  dies  before  twenty -one,  then  to  his 
brother  when  he  attains  twenty-one,  with  like  i^mainders  over ;  J.  M. 
the  devisee  takes  an  immediate  vested  interest,  liable  to  be  devested 
upon  his  dying  under  twenty-one. 

This  was  an  ejectment  to  recover  possession  of  certain  pre- 
mises in  the  parishes  of  Alvechurch  and  King's  Norton,  in  the 
county  of  Worcester.  The  demises  were  laid  on  the  29th  of 
May,  1806 ;  and  the  cause  was  tried  before  Le  Blanc,  J.  at  the 
Worcester  Summer  Assizes,  1806,  when  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

James  Moore  being  seised  in  fee  of  certain  estates  in  King's 
Norton  and  Alvechurch,  (of  which  the  premises  in  question  are 
part,)  by  his  will,  dated  the  28th  of  March,  1801,  devised  as 
follows :  '*  Also  I  give  and  devise  to  John  Moore,  son  of  my  said 
cousin  John  Moore  aforesaid,  when  he  attains  the  age  of  21 
years,  all  that  my  estate  situate  in  the  parish  of  Alvechurch 
aforesaid,  and  now  in  the  occupation  of  my  tenant  James 
Haynes  ;  to  hold  to  him  his  heirs  and  assigns  for  ever :  but  in 
case  he  should  die  before  he  attains  the  age  of  21  years,  then  I 
give  and  devise  the  last  mentioned  estate  to  his  brother  James 
Moore,  when  he  attains  the  age  of  21  years,  to  hold  the  same  to 
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him,  his  heirs  and  assigns  for  ever.  Also,  I  give  and  devise  to 
the  said  James  Moore,  when  he  attains  the  age  of  21  years,  all 
that  my  estate  situate  in  the  parish  of  Alvechurch  aforesaid, 
and  now  in  the  occupation  of  my  tenant  Avery,  and  also  all  those 
my  two  estates  situate  in  the  parish  of  King's  Norton,  in  *the 
county  of  Worcester  aforesaid,  and  now  in  the  occupations  of  my 
tenants  Job  and  John  Brittle,  and  D.  Milles,  to  hold  to  him  his 
heirs  and  assigns  for  ever :  but  in  case  he  should  die  before  he 
attains  the  age  of  21  years,  then  I  give  and  devise  the  four  last 
mentioned  estates  to  his  brother  Robert  Moore,  son  of  my  said 
cousin  John  Moore,  when  he  attains  the  age  of  21  years;  to 
hold  to  him  his  heirs  and  assigns  for  ever.  Also  I  give  and 
devise  to  the  said  Robert  Moore,  when  he  shall  attain  the  age  of 
21  years,  all  those  my  two  estates  situate  in  the  parish  of  Alve- 
church aforesaid,  and  now  in  the  respective  occupations  of  my 
tenants  E.  Clarke  and  H.  Stibbs,  to  hold  the  same  to  him  his 
heirs  and  assigns  for  ever :  but  in  case  he  shall  die  before  he 
shall  attain  the  age  of  21  years,  then  I  give  and  devise  the  six 
last-mentioned  estates,  together  with  all  that  other  estate  situate 
in  the  parish  of  Alvechurch  aforesaid,  and  now  in  the  occupation 
of  my  tenant  T.  Raybold,  to  his  brother  Charles  Edward  Moore, 
son  of  my  said  cousin  John  Moore,  when  he  attains  the  age  of 
21  years,  to  hold  to  him,  his  heirs  and  assigns  for  ever  :  but  in 
case  he  shall  die  before  he  attains  the  age  of  21  years,  then  I 
give  and  devise  the  said  seven  last-mentioned  estates  to  all  the 
daughters  of  my  said  cousin  John  Moore  aforesaid,  equally,  share 
and  share  alike,  to  hold  to  them  as  tenants  in  common,  and  not 
as  joint  tenants,  and  to  their  heirs  and  assigns  for  ever."  The 
testator  died  in  July,  1805,  leaving  Sarah  Hunt  and  Samuel 
James  Dawes,  two  of  the  lessors  of  the  plaintiff,  his  heirs  at  law. 
Upon  the  death  of  the  testator,  John  Moore  the  defendant,  and 
Edward  Moore,  in  the  name  and  on  the  behalf  of  the  said  John 
Moore,  the  son,  James  Moore,  Robert  *Moore  and  Charles 
Edward  Moore,  the  devisees  named  in  the  will,  entered  into  the 
possession  of  the  seven  laet-mentioned  freehold  estates  in  the 
county  of  Worcester,  and  they  are  now  in  the  possession  of  all 
the  said  premises.  The  said  devisees  John,  James,  Robert,  and 
Charles  Edward  Moore,  the  sons  of  John,  the  testator's  cousin,  are 
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all  under  the  age  of  21  years.  Elizabeth,  the  only  daughter  of 
the  said  John  Moore,  the  cousin,  has  attained  the  age  of  21 
years,  t  The  question  reserved  was,  whether  the  lessors  of  the 
plaintiff,  or  any  or  either  of  them,  as  heirs  at  law  of  the  testator, 
or  otherwise,  take  any,  and  what  estate  or  interest  in  the  said 
seven  devised  estates,  or  in  any  of  them. 


Dos, 
Lessee  of 

HUKT 

and  OtheTB, 

V. 

MOOBE 

and  Others. 


This  case  was  argued  so  long  ago  as  in  Hilary  Term,  1807, 
by  Jones  for  the  plaintiff,  and  Wigley  for  the  defendants  ;  when 
it  was  directed  to  stand  over  for  consideration,  under  the  circum- 
stances stated  in  giving  the  judgment  of  the  Court,  which  was 
now  delivered  by — 

LoBD  Ellenborouoh,  Ch.  J. : 

This  is  a  case  which  has  stood  over  a  considerable  time  for  the 
judgment  of  the  Court,'.in  consequence  of  a  writ  of  error  brought 
upon  a  judgment  in  the  Court  of  Common  Pleas,  in  a  case 
similar  to  this,  and  on  the  authority  of  which  determination  this 
case  was  said  much  to  depend.  That  writ  of  error  was  argued 
and  judgment  given  thereon  in  the  House  of  Lords  after  the  last 
Trinity  Term:  it  is  therefore  fit  that  judgment  in  this  case 
should  no  longer  be  suspended. 

(Then  after  stating  the  facts  of  the  present  case,  his  Lordship 
continued :) 

On  behalf  of  the  plaintiff  it  was  contended  that  the  devisees 
attaining  the  *age  of  21  years  was  a  condition  precedent  to  any 
estate  vesting  in  them,  and  that  in  the  mean  time  the  same 
descended  to  the  lessors  of  the  plaintiff,  who  were  the  heirs  at 
law  of  the  testator.  And  the  cases  of  a  bequest  of  personal 
estate  were  relied  on,  where  it  has  been  held  that  a  legacy  given 
to  one,  if  or  when  he  shall  attain  21,  lapses  in  the  event  of  the 
legatee  dying  under  21.  And  Stapleton  v.  Cheales,  Prec.  in 
Chanc.  817.  Ooss  v.  Nelson,  1  Burr.  226,  as  to  what  is  there 
said  by  Lord  Mansfield  respecting  legacies,  and  Hanson  v. 

t  The  fact  as  to  the  ages  of  the  deyisees  was  afterwards  added  to  the  case 
originally  stated. 


I  ♦604  ] 
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Graham,  6  Yes.  289,t  were  cited ;  and  it  was  argued  that  there 
was  no  distinction  between  devises  of  real  and  beqnests  of 
personal  estate  in  this  respect.  But  that  is  not  so;  for  the 
rules  by  which  legacies  are  governed  are  borrowed  all  or  the 
greater  part  from  the  civil  law:  whereas  the  decisions  on  tlie 
devises  of  real  estate  have  established  a  different  rule:  and, 
according  to  them,  a  devise  to  A.  when  he  attains  21,  to  hold  to 
him  and  his  heirs,  and  if  he  die  under  21,  then  over,  does  not 
make  the  devisee's  attaining  21  a  condition  precedent  to  the 
vesting  of  the  interest  in  him ;  but  the  dying  under  21  is  a  con- 
dition subsequent,  on  which  the  estate  is  to  be  devested.  As  in 
Mansfield  v.  Dugard,  1  Eq.  Ca.  Ab.  195,  Edwards  v.  Hammond^ 
3  Lev.  132,  and  Bromfield  v.  Crowder,  1  Bos.  &  P.  (N.  R.)  313 :1 
which  latter  case  was  affirmed  in  the  House  of  Lords  in  July  last. 
These  we  consider  as  authorities  precisely  in  point,  especially 
the  last  case,  the  pendency  of  which  in  the  House  of  Lords  was 
the  occasion  of  our  judgment  in  this  case  being  deferred.  To 
which  may  be  added  OoodtiUe  v.  Wliitby,  1  Burr.  228.  These 
authorities  were  attempted  to  be  distinguished,  on  the  ground 
that  they  were  cases  of  a  remainder,  and  not  of  an  immediate 
devise,  as  in  the  case  *here;  but  that  forms  no  substantial 
ground  of  distinction :  the  estate  vests  immediately,  whether  any 
particular  interest  is  carved  out  of  it  to  take  effect  in  possession 
in  the  mean  time,  or  not.  And  it  is  to  be  observed  that  in  the 
case  of  Edtcards  v.  Hammond,  John  Hammond,  the  surrenderee, 
was  allowed  to  maintain  an  ejectment  at  the  age  of  15 ;  the  par- 
ticular estate  for  life,  which  preceded  his  estate,  being  expired  ; 
although  he  had  not  attained  21,  the  age  in  case  of  his  dying 
under  which,  the  estate  was  to  go  over.  We  are  therefore  of 
opinion  that  in  this  case  the  plaintiffs,  who  are  the  heirs  at  law 
of  the  testator,  did  not  take  any  estate  or  interest  in  the 
premises  so  devised,  and  that  the 

Postea  tnust  be  delivered  to  the  defendants. 


t  5  E.  E.  277. 


t  8  E.  E.  805. 
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THE  KING  V.   THE  MAYOE,   ALDEEMEN,   and        j}^]^^ 
CITIZENS  OF  BATH.t  —  ' 

(14  Ea»t.  609—622.)  t  ^^^  ^ 

The  statute  6  Oeo.  m.  c.  70,  for  better  supplying  the  inhabitants  of 
Bath  with  water,  reciting  that  there  were  springs  of  water  in  the  neigh- 
bourhood belonging  to  the  corporation,  enacts  that  they  shall  have 
power  and  authority  to  cause  the  water  to  be  conveyed  from  such  springs 
to  the  city,  and  gives  them  authority  to  enter  upon  and  break  up  the 
soil  of  any  public  highway,  or  waste,  and  the  soil  of  any  private  grounds 
within  two  miles  of  the  city,  and  the  soil  or  pavement  of  any  street 
within  the  city,  in  order  to  drain  and  collect  the  water  of  the  said 
springs,  and  to  make  reservoirs  and  erect  conduits,  water-houses,  and 
engines  necessary  for  keeping  and  for  distributing  the  water,  &c.  and 
to  lay  under  ground  aqueducts  and  pipes  for  the  same  purpose ;  and  it 
vests  the  right  and  property  of  all  these  in  the  corporation.  Held,  that 
in  addition  to  the  springs,  ^e  corporation  were  liable  to  be  rated  for  the 
reservoirs  made  by  them  in  the  parish  of  Lyncomb  and  Widcomb  under 
the  Act,  as  for  land  occupied  by  them ;  which  reservoirs,  by  means  of 
aqueducts  and  pipes  laid  under  ground,  partly  in  the  same  parish,  and 
through  the  parish  of  St.  James  into  the  parish  of  St.  Peter  and  St. 
Paul,  in  Bath,  for  the  supply  of  the  city,  produced  to  the  corporation  a 
dear  annual  profit  of  COO/.  But  that  the  corporation  were  not  rateable 
for  the  whole  of  the  entire  profit  in  the  first  mentioned  parish,  in  which 
the  springs  were  first  collected  into  the  reservoirs ;  a  proportion  of  such 
entire  profit  accruing  to  them  from  the  underg^und  aqueducts  and 
pipes  laid  into  the  soil  of  the  other  parishes,  in  respect  of  which  they 
were  to  be  considered  as  the  occupiers  of  land  yielding  annual  profit  in 
those  parishes :  and  therefore  a  rate  upon  the  entire  profits  arising  out 
of  all  the  parishes,  made  on  the  corporation  in  the  first-mentioned 
parish,  was  held  bad. 

On  the  7th  of  March  last,  a  rate  of  9^.  in  the  pound  was  duly 
made,  allowed,  and  published  for  the  relief  of  the  poor  of  the 
parish  of  Lyncomb  and  Widcomb,  in  the  coimty  of  Somerset,  in 
which  the  corporation  of  Bath  were  rated,  as  occupiers  of  certain 
springs  and  reservoirs,  in  22Z.  10«.  The  corporation  appealed 
against  this  rate,  and  the  Sessions  confirmed  it,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 

The  mayor,  aldermen,  and  citizens  of  Bath  were  incorporated 
by  a  charter  of  Queen  Elizabeth,  renewed  and  confirmed  by  a 

t  Further  cases  as  to  the  appor-  716,  28  L.  J.M.0. 135;  /?.  v.flf.Sto/- 

tionment  of  rates  on  similar  works  fordshire  Waterworks  (C.  A.  1885)  16 

are  R.  v.  Mile  End,  &c.  (1847)  10  Q.  B.  Q.  B.  D.  359,  55  L.  J.  M.  C.  88,  54 

208,  16  L.  J.  M.  C.  184 ;  R.  v.  W.  L.  T.  782.— R.  C. 
MiddleacxWatervwrJcB  (1859)  1 E.  ft  £. 
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Thb  Knro    charter  of  the  84th  of  Geo.  III.    An  Act  passed  in  the  6  Geo.  III. 

THB^boB-     (^-  '^^)  iiitituled,  An  Act  for  (amongst  other  purposes)  better 

^^r**^  ^'  supplying  the  inhabitants  of  the  said  city,  liberties,  and  precincts 

with  water ;  which  is  declared  to  be  a  public  Act,  and  to  be 

judicially  noticed  as  such.    This  Act  {inter  alia),  after  reciting 

r  'fiio  ]  that  there  was  a  scarcity  of  water  within  the  city,  liberties,  ♦and 
precincts,  and  that  there  were  in  the  neighbourhood  of  the  said 
city  several  springs  of  water  belonging  to  the  corporation,  enacts 
that  the  corporation  shall  have  full  power  and  authority  to  cause 
water  to  be  conveyed  to  the  said  city,  liberties,  and  precincts 
from  such  springs,  and  gives  them  authority  to  enter  upon  and 
break  up  the  soil  of  any  public  highway,  or  common  or  waste 
ground,  and  the  soil  of  any  private  grounds  within  two  miles  of 
the  city,  and  the  soil  or  pavement  of  any  street  within  the  city, 
in  order  to  drain  and  collect  the  water  of  the  said  springs,  and  to 
make  a  reservoir  or  reservoirs  sufficient  for  keeping  such  water, 
and  to  erect  conduits,  water-houses,  and  engines  necessary  for 
distributing  such  water  into  the  several  parts  of  the  said  city, 
liberties,  and  precincts,  and  to  lay  under  ground  aqueducts  and 
pipes  most  convenient  for  the  same  purpose.  And  the  Act  vests 
the  right  and  property  of  all  watercourses  leading  from  the  said 
springs  to  the  said  city,  and  also  of  all  reservoirs,  conduits, 
water-houses,  engines,  buildings,  aqueducts,  and  pipes  erected  or 
used  for  the  purpose  aforesaid,  in  the  mayor,  aldermen,  and 
citizens  of  Bath.  Under  the  power  given  by  this  Act,  the 
corporation  made  several  reservoirs  in  the  parish  of  Lyncomb 
and  Widcomb,  where  the  springs  aforesaid  are  situated,  in  the 
neighbourhood  of  Bath ;  no  part  of  the  said  city,  liberties,  and 
precincts  lying  within  the  said  parish.  These  reservoirs  are 
walled  in  and  roofed.  Aqueducts  and  pipes  were  also  laid  under 
ground  for  conveying  the  water,  which  first  pass  through  a  part 
of  the  said  parish  of  Lyncomb  and  Widcomb,  called  HoUoway, 
and  from  thence  along  a  certain  bridge  called  the  Old  Bridge, 
over  the  river  Avon,  into  and  through  the  parish  of  St.  James, 

[  •CU  ]  and  the  parish  of  St.  Peter  and  St.  Paul ;  which  *two  parishes 
are  within  the  city  of  Bath,  its  liberties  and  precincts.  All  the 
water  flowing  from  the  said  springs  is  collected  into  the  said 
reservoirs,  from  each  of  which  it  is  distributed  by  means  of  a 
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mainpipe  and  cock,  under  the  charge  of  an  officer  of  the  corpora-    Thb  Kisa 
tion,  who  has  no  residence  npon  the  spot,  but  goes  there  twice  a     the  cob- 
day,  for  the  purpose  of  turning  the  cocks  and  distributing  the  ^^^^5ph.  ^^ 
water ;  and  from  these  mainpipes  it  is  distributed  by  smaller 
pipes  to  the  houses  of  various  inhabitants  both  in  that  part  of 
the  parish  of  Lyncomb  and  Widcomb,  called  HoUoway,  and  in 
the  parishes  of  St.  James  and  St.  Peter  and  St.  Paul  aforesaid  ; 
the  cocks  being  turned  at  stated  times  by  officers  of  the  corpora- 
tion.   All    the    said    pipes    are    originally  derived  from  and 
connected  with  the  said  springs  and  reservoirs  in  the  said  parish 
of  Lyncomb  and  Widcomb.     The  occupiers  of  the  several  houses 
pay  a  rate  to  the  corporation  for  the  water  with  which  they  are 
respectively  supplied ;  and  the  amount  of  this  rate  is  in  the 
discretion  of  the  corporation.    The  corporation  of  Bath  has 
been  all  along  in  the  occupation  of  the  said  springs  and  reservoirs, 
and  of  the  land  included  within  the  walls  thereof ;  and  they  are 
the  same  springs  and  reservoirs  mentioned  in  the  aforesaid  rate. 
The  annual  profits,  arising  to  the  said  corporation  from  the  water 
thus  distributed  from  these  springs  and  reservoirs,  amount  to 
600Z.  in  the  whole,  of  which  SOL  are  collected  from  the  occupiers 
of  houses  in  that  part  of  the  parish  of  Lyncomb  and  Widcomb 
called  Holloway,  and  550Z.  from  the  occupiers  of  houses  in  the 
parishes  of  St.  James  and  St.  Peter  and  St.  Paul  in  Bath.    The 
whole  of  this  600/.  is  accounted  for  and  paid  at  the  office  of  the 
chamberlain  of  the  corporation  in  Bath.     The  said  sum  of 
22Z.  10a.  for  which  the  said  springs  and  reservoirs  are  rate4>  is 
upon  the  whole  sum  of  *600Z.     The  lands  in  which  the  said      [  •612  ] 
springs  and  reservoirs  are  situated,  are  rated  separately  in  the 
names  of  the  respective  occupiers,  exclusive  of  the  said  springs 
and  reservoirs,  and  the  land  thereof.     The  questions  saved  for 
the  opinion  of  the  Court  were,  1st,  whether  the  corporation  are 
liable  to  be  rated  at  all,  in  respect  of  the  said  springs  and 
reservoirs,  to  the  poor  of  the  parish  of  Lyncomb  and  Widcomb  ; 
and  if  so  liable,  2ndly,  whether  they  were  to  be  rated  to  the 
parish  of  Lyncomb  and  Widcomb  upon  the  whole  of  the  profits 
of  the  water  which  flows  from  the  said  springs  and  reservoirs, 
or  only  upon  so  much  of  those  profits  as  are  collected  from  the 
occupiers  of  houses  within  the  said  parish. 
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The  King  The  Attorney-General,  C.  F.  Williams  and  E.  Lawes,  argued  in 

Thr'^Cor-  support  of  rating  the  corporation  for  this  property,  and  of  laying 
^*^"bath^  ^*  *^®  ^**®  *^^  *^®  whole  profits  upon  them  in  the  parish  of  Lyncomb 
and  Widcomb,  where  was  the  fountain  head  or  principal  reservoir 
in  which  the  water  was  first  collected,  and  from  whence  it  was 
distributed  to  other  places  by  means  of  pipes.  They  relied 
principally  upon  the  case  of  Atkins  v.  Davis,  j^  as  being  in  point, 
to  shew  that  the  subject  matter,  which  in  that  case  was  the 
London  Bridge  water-works,  was  rateable,  and  as  shewing 
collaterally,  in  the  opinion  of  Buller,  J.  in  this  Court,  and  of 
Lord  Loughborough  in  the  Exchequer  Chamber,  that  the  whole 
profits  were  rateable  at  the  fountain  head ;  though  this  point, 
they  admitted,  was  not  necessary  to  the  decision  of  the  case.  It 
was  argued  in  that  case,  that  if  the  water  had  been  carried  from 
[  *613  ]  fi  pump  in  carts  instead  of  pipes,  the  pump  would  not  be  ^rateable 
for  all  the  water  carried  from  thence.  But,  said  Mr.  Justice 
BuLLER,t  "  There  is  no  difference  with  respect  to  a  man's  carry- 
ing water  to  a  place  where  it  is  consumed,  whether  it  is  carried 
in  pipes  or  in  carts  ;  it  is  quite  immaterial.  But  I  hold  in  the 
case  put,  that  the  pump  would  be  rateable  to  the  value  of  all  the 
water  carried  from  thence ;  for  the  pump  is  the  permanent 
visible  property,  and  the  quantity  of  water  carried  from  thence 
constitutes  the  produce  of  the  pump.  Suppose  (said  he)  a 
gardener  contracts  to  serve  twenty  families,  and  carries  all  his 
crop  to  their  different  houses  ;  certainly  he  would  be  rateable  for 
the  whole  of  his  garden  where  his  garden  lies."  So  here,  this  is 
no  more  than  the  corporation  sending  the  water  from  their 
reservoir  in  Lyncomb  and  Widcomb,  where  it  is  collected,  to 
Bath  market  to  be  sold,  and  it  makes  no  difference  how  it  i» 
conveyed  there. 

(Lord  Ellenborough,  Ch.  J. :  The  difference  in  the  case  of  the 
water  being  conveyed  by  pipes  into  another  parish  is  that  the 
land  of  the  other  parish  is  made  use  of  to  earn  the  profit.) 

The  same  argument  might  be  urged  against  the  rule  of  rating 

t  Cald.  315,  and  a  MS.  note  of  the         }  Cald.  327. 
aame  case  was  also  referred  to. 


POBATION  OF 

Bath. 


VOL.  xm.]         1811.    K.  B.    14  EAST,  618—614.  337 

adopted  with  respect  to  canals,  the  profits  of  which  are  only    Thb  Eikg 

rateable  at  the  termini ;  +  and  yet  the  transit  may  be  through     thb^^'cor- 

intermediate  parishes,  the  land  of  which  is  used  for  the  purpose. 

Again,  it  was  argued  in  that  case,  I  that  supposing  the  property 

to  be  rateable,  yet  the  rate  was  bad,  because  the  constables  had 

taxed  more  than  they  ought  to  have  done ;  as  many  pipes,  trunks, 

and  branches  lay  out  of  the  particular  ward  for  which  the  rate 

was  imposed,  and  even  out  of  the  *city.    But,  said  the  same      [  *614  ] 

learned  Judge,  "  The  whole  property  is  rightly  rated  within  the 

ward  :  the  source  of  the  property  is  there :  the  water  is  collected 

there  by  means  of  the  fire-engine  and  other  works  fixed  there ; 

and  there  it  first  becomes  the  property  of  the  plaintiffs,"  &c. 

Afterwards,  when  the  case  was  carried  to  the  Exchequer  Chamber, 

Lord  LouoHBOBOvoH,  C.  J.  of  C.  P.,  in  delivering  the  judgment 

of  that  Court,  speaking  of  the  nature  of  the  property,  6aid,§  '*  It 

consists  in  rents  collected  for  the  use  of  the  water,  distributed  in 

the  various  parts  to  which  the  water  runs :  but  the  proper  place 

where  the  value  of  the  whole  is  to  be  taken  is  to  be  sure  at  the 

fountain  head,  from  whence  the  whole  is  distributed."     Though 

he  admits  that  it  was  sufficient  to  warrant  the  levying  of  the 

distress  for  the  rate,  if  any  part  of  the  property  rated  were 

rateable  within  the  ward  ;  the  quantum  being  only  the  subject  of 

appeal. 

(Lord  Ellenborovgh,  Ch.  J. :  Suppose  the  streams  of  water 
were  first  collected  in  a  reservoir  in  the  parish  of  A.,  and  from 
thence  conducted  into  another  reservoir  in  B.,  from  whence  it 
was  distributed  amongst  the  inhabitants  of  the  latter  parish ; 
would  the  whole  profits  be  still  rateable  in  A.  ?) 

The  water  would  be  rateable  where  it  was  first  brought  under  the 
exclusive  dominion  of  the  owner,  and  gathered,  as  it  were,  by 
art  and  labour  from  the  natural  soil  into  reservoirs,  &c. 

(Batlby,  J. :  Suppose  the  corporation  rented  a  reservoir  in  one 

t  Vide  B,  T.  The  Stafardihire  and  ease,  B,  y.  The  Leeds  and  Liverpool 

Worceeierehire    Canal    Company,    4  Canal  Company^  5  East,  325. 

B.  E.  683  (8  T.  B.  340),   and  the  %  Cald.  329. 

cases  there  cited;   and,  since  that  §  Cald.  357. 

B.R. — ^VOL.  xin.  z 
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The  Kino    parish  and  a  pipe- way  in  another,  would  not  each  be  rateable  in 
Thb  boR-     its  proper  parish  ? ) 

PORATION  OF 
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The  reservoir  and  the  pipe  would  not  be  rateable  in  the  hands  of 
the  corporation,  any  more  than  the  occupier  of  a  way-leave,  who 
[  •eis  ]  has  been  held  not  to  be  *rateable  for  such  way-leave ;  t  for  it 
would  be  rather  a  charge  than  a  profit.  Now  the  only  estate 
this  corporation  occupy  is  in  Lyncomb  and  Widcomb :  they  have 
only  a  Uberty  to  lay  pipes  in  the  other  parishes,  but  no  posses- 
sion of  the  soil  through  which  they  pass.  In  The  King  v.  The 
Mayor,  dc.  of  London,l  the  bargeway,  in  respect  of  which  the 
corporation  were  held  liable  to  be  rated  for  the  proportion  of  the 
tolls  which  became  due  within  the  hamlet  of  Hamptonwick 
through  which  it  led,  was  no  other,  as  Lord  Kenton  said,  than 
the  close  of  land  called  the  Bargeway.  In  Atkins  v.  Davis, 
though  the  Judges  of  this  Court  differed  in  opinion  as  to  the 
rateability  of  the  waterworks,  there  was  no  difference  as  to  the 
point  of  their  being  rateable,  if  at  all,  in  the  same  parish. 

Lens,  Serjt.,  A.  Moore,  and  Homer,  contra,  contended  that 
the  property  was  not  rateable  at  all ;  and  if  it  were,  that  it  wan 
not  rateable  to  the  extent  of  the  rate  in  question  in  the  parish  of 
Lyncomb  and  Widcomb.  First,  the  case  of  Atkins  v.  Davis  is  no 
authority  for  the  rateability  of  this  species  of  profit  to  the  relief 
of  the  poor,  within  the  meaning  of  the  stat.  43  Eliz.  c.  2 ;  for 
that  was  the  case  of  a  rate  levied  under  the  authority  of  the  Riot 
Act,  1  Geo.  I.  referring  to  and  adopting  the  principle  and  mode  of 
levying  given  by  the  stat.  27  Eliz.  c.  18,  the  Hue-and-Cry  Act, 
which  directs  the  Justices  to  tax  all  towns,  &c.,  towards  an  equal 
contribution ;  and  that  after  such  taxation  made,  the  constables, 
&c.  in  each  division  ''  shall  tax,  according  to  their  abilities, 
every  inhabitant  and  dweller  in  every  such  town,  &c.,  towards 
[  "^Gie  ]       the  payment  ^of  such  assessment."    Whereas  the  stat.  43  Eliz. 

+  R.  T.  JoUiffe,  1  B.  R.  437  (2  T.  E.  the  land,  making  Buch  a  profit  of  it, 

90).    The  only  point  there  decided  waa  rateable;  and  this  was  obsenred 

was  that  the  party  rated,  having  a  by  Bayley,  J.  at  the  conclusion  of 

mere  liberty  of   passage,  was   not  this  case, 
rateable:  the  Court  reserved  giving         t  ^  T.  E.  21. 
any  opinion  whether  the  occupier  of 
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c.  2,  on  which  this  rate  is  founded,  specifies  certain  subject    Thb  Kixg 
matters  of  rating,  namely,  ''  lands,  houses,  tithes,  coal-mines,     the  Cob- 
and  saleable  underwoods,"  in  respect  of  which  the  occupiers  are  ^*bIth!  ^^ 
to  be  rated:  and  Lord  Loughborough,!  in  giving  the  judgment 
of  the  Court  of  Exchequer  Chamber,  in  Atkins  v.  Davis,  so  far 
from  thinking  that  the  construction  put  upon  the  stat.  43  Eliz. 
would  govern  that  of  the  27th  Eliz.  that  he  rather  excludes  any 
analogy  between  them,  either  in  spirit  or  letter.     And  every 
thing  which  was  said  as  to  the  entirety  of  the  rate  upon  the 
profits  in  the  particular  district  was  extrajudicial;  inasmuch  as 
it  was  enough  to  sustain  the  distress  for  the  rate  in  the  action 
of  trespass  against  the  constables,  that  there  was  any  rateable 
property  within  the  district.     The  same  question  has  been  often 
agitated  since,  and  has  been  decided  in  different  ways  with 
respect  to  canals ;  but  at  last  the  rule  seems  to  have  been  settled 
in  The  King  v.  Page,^  and  other  cases,  that  the  profits  are  rate- 
able in  the  parishes  where  they  respectively  become  due.     This 
is  not  like  the  case  of  a  farm  or  garden,  the  produce  of  which  is 
sent  to  market  in  another  parish.    Real  property  is  necessarily 
rateable  in  the  place  where  it  lies,  by  the  words  of  the  stat.  43 
Eliz.;  but  this  is  property  sui  generis^  not  within  any  of  the 
terms  of  that  statute  :  it  is  more  like  an  easement :  the  corpora- 
tion have  no  other  use  of  the  soil  than  merely  to  collect  the 
water  upon  it  before  it  is  distributed,  and  the  reservoir  is  no 
further  distinguishable  from  the  pij^es  than  as  being  larger: 
when  the  whole  is  shut  ux)  it  is  no  more  than   a   system   of 
machinery  *consisting  of  one  long  trunk,  with  its  terminatin;j;      [  •6i7  ] 
branches  containing  a  quantity  of  water,  and  lying  in  different 
parishes ;  and  the  pipes  in  the  one  case,  though  covered  with 
the  soil  in  order  to  protect  them  from  injury,  are  as  much 
visible  property  in  the  respective  parishes  where  they  are  laid, 
in  the  true  sense  of  the  term,  as  the  reservoir,  supposing  the 
subject  matter  itself  to  be  rateable.     Indeed  the  most  meritorious 
parts  of  the  machinery  for  the  production  of  the  profits  may  be  said 
to  be  the  pipes,  which  convey  the  water  from  the  spot,  where  it  is 

t  Cald.  327.  R.  E.  683  (8  T.  R.  340) ;   and  Ji.  v. 

t  2  B.  B.  454  (4  T.  R.  543);  and      The  Leeds  and  Liverpool  Canal  Com- 
vide    R,  T.    The    Staffordshire    and      pany,  5  East,  325. 
Worcestershire    Canal     Company,    4 

z  2 
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The  Kikg  of  little  or  no  value,  to  the  places  where  it  is  delivered,  and  be- 
THE*^boB.  comes  valuable  on  account  of  the  profit  there  derived  from  it. 
It  is  not  pretended  that  the  pipes,  as  such,  are  rateable  within 
the  48  Eliz. :  then  how  is  the  reservoir,  as  such,  more  rateable  ? 
The  term  *'  inhabitants,"  spoken  of  in  the  statute  as  liable  to  be 
rated,  means  resident  inhabitants  within  the  parish,  as  is  now 
settled  by  several  late  cases!  in  this  Court.  The  corporation 
therefore,  who  had  no  officer  residing  on  the  property,  are  not 
within  the  description.  But  it  is  attempted  to  bring  them  within 
the  description  of  occupiers  of  lands  or  houses.  But  the  reser- 
voir, though  in  the  shape  of  a  building,  is  certainly  no  house 
within  the  plain  meaning  of  that  word  in  the  statute:  their 
officer  has  no  residence  there,  nor  was  it  ever  used  as  such. 
Neither  is  it  land :  the  local  Act  does  not  give  it  to  the  corpora- 
tion as  land;  they  have  only  the  privilege  of  excavating  the 
ground,  and  excluding  the  soil,  of  erecting  conduits,  &c.,  and  of 
laying  their  pipes  under  ground  for  the  purpose  of  supplying  the 
inhabitants  of  Bath,  &o.  with  water. 

[  •018  ]  (Lord  Ellbnbobouoh,  Ch.  J. :  They  must  have  *an  interest  in 

the  land  on  which  the  reservoir  is  made:  the  building  itself 
must  be  upon  the  land.) 

Then  the  same  consideration  must  apply  to  the  pipes  which 
supply  the  water,  and  which  are  laid  into  the  soil :  and  there  will 
be  no  difficulty  in  apportioning  the  rate,  between  the  parish 
where  the  water  is  first  collected,  and  the  parishes  where  it  is 
afterwards  distributed  and  the  benefit  received. 

(Lord  Ellbnbobouoh,  Ch.  J. :  I  confess  I  have  great  difficulty 
in  distinguishing  between  the  case  of  water  collected  in  a  trunk 
or  reservoir  so  many  yards  wide,  or  in  pipes  so  many  inches 
wide,  each  being  attached  to  the  soil.) 

The  reservoir  is  no  more  than  a  large  pipe.  The  water  as  soon 
as  it  is  separated  from  the  land  is  only  personal  property. 

t  B.  Y.  NichoUon,  11  B.  E.  398  (12      BUhop  of  Bocheater  and  others,  12 
East,  330) ;  WilliarM  y.  Jones,  1 1 R.  E.      East,  353,  were  cited. 
411  (12  East,   346);   and  B.y.  The 
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(Bayley,  J. :   The  reservoir  with  the  water  in  it  would  all     The  eixo 
descend  to  the  heir.)  Thb^'cob- 

POBATION  OF 

Bath. 
The  water  would  follow  the  reservoir,  as  an  accessary  does  the 

principal:  but  an  ejectmentt  would  not  lie  for  a  spring  of  water, 

as  such:   no  praecipe  would  lie  for  water :t   a  grant  of  water 

would  not  carry  the  soil,  but  the  grant  should  be  of  the  soil 

covered  with  water :  there  can  be  no  property  in  running  water 

till  it  is  reduced  into  possession.    It  is  however  the  water  alone 

which  yields  the  profit  in  this  case ;  for  the  reservoir  and  the 

pipes  are  in  themselves  burthensome  instead  of  profitable. 

The  Court  seemed  to  entertain  no  doubt,  at  the  conclusion  of 
the  argument  on  a  former  day  of  the  Term,  that  the  property  in 
question  was  rateable  as  land ;  but  said  they  would  look  into  the 
cases  before  they  delivered  their  final  opinion.    And  now 

LoBD  Ellenborough,  Ch.  J.  (after  stating  the  case) :  [  ^^^  ] 

The  mayor,  aldermen,  and  citizens  of  Bath  must  be  rated 
under  the  stat.  48  Eliz.,  if  at  all,  for  the  description  of  property 
within  mentioned,  either  in  the  character  of  inhabitants  of  the 
parish  of  Lyncomb  and  Widcomb,  or  as  the  occupiers  of  some  of 
the  different  kinds  of  property  particularly  specified  in  the  Act 
as  the  subjects  of  rate.  Under  various  late  decisions,  and  par- 
ticularly that  of  The  King  v.  Nicholson^  12  East,  880, §  in  which 
the  several  cases  on  the  subject  are  referred  to,  and  which  have 
been  again  cited  on  the  present  argument,  it  has  been  established 
as  the  sound  construction  of  the  statute  48  Eliz.  that  the  word 
*'  inhabitants  "  in  that  Act  is  only  satisfied  by  a  residence  within 
the  parish.  And  as  there  is  no  doubt  that  the  corporation  of 
Bath  are  not  residents,  they  cannot  be  charged  ed  nomine^  as  in- 
habitants, in  this  case ;  and  therefore,  if  rateable  at  all,  must  be 
rated  as  the  occupiers  of  some  of  the  several  descriptions  of  pro- 
perty enumerated  in  the  Act.  That  they  are  occupiers  of  the 
reservoirs,  which  they  are  empowered  to  make,  and  in  which  the 
water,  which  they  are  also  authorized  to  collect,  is  kept ;  and 

t  Vide  Challenor  v.  Thomas,  Yelv.         J  Co.  Litt.  4. 
143 ;  Brownl.  142 ;  and  Poph.  167.  §  11  E.  E.  411. 
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Thb  Kiko    that  such  reBervoirs  and  the  water  kept  therein  are  comprehended 
The  Con-     within  the  legal  description  of  land,  (one  of  the  descriptions  of 
""^^bIth.  ^^  rateable  property  mentioned  in  the  stat.  48  Eliz.)  will  not  admit 
of  a  doubt :  and  it  is  equally  unquestionable,  that  they  consti- 
tute local  and  visible  property  in  the  parish  of  Lyncomb  and 
Widcomb,  where  they  are  situate.     This  disposes  of  the  first 
question  submitted  to  our  opinion  ;  viz.  whether  the  corporation 
is  liable  to  be  rated  at  all  for  their  proi)erty  in  the  parish   of 
Lyncomb  and  Widcomb,  where  the  land  lies  in  which  the  springs 
[  •G20  J      and  reservoirs  *are  situate.     As  to  the  second  question,  Whether 
the  corporation  is  liable  to  bo  rated  in  this  parish  for  the  whole 
of  the  profits  of  the  water  which  flows  from  the  springs  and 
reservoirs,  or  only  for  the  profits  collected  in  this  particular 
parish  ?    It  should  seem  to  follow  as  a  consequence  from  what 
has  been  said  already,  that  if  the  corporation  of  Bath  be  occu- 
piers of  any  local  visible  property,  producing  profit  in  any  other 
parish,  and  falling  by  reasonable  construction  within  the  same 
description  of  property  as  the  reservoirs  already  mentioned,  they 
should  be  liable  in  like  manner  to  be  rated  for  it,  2>ro  tanto,  in 
such  other  parish.     The  water  is  stated  to  be  conveyed  from  the 
reservoirs  in  Lyncomb  and  Widcomb,  over  the  river  Avon,  and 
thence  distributed  into  and  through  the  several  parishes  in  the 
city  of  Bath,  and  conducted  to  the  houses  of  the  inhabitants 
there  by  means  of  main  pipes  and  smaller  pipes  derived  from 
these  reservoirs,  and  for  which  the  occupiers  of  the  several 
houses  in  these  parishes  in  Bath  which  are  so  supplied,  paj'  a 
water-rent  to  the  corporation.     As  so  large  a  portion  of  the 
apparatus  by  the  aid  of  which  the  water  is  conveyed  along  the 
two  several  parishes  in  Bath,  and  the  soil  itself  within  these 
parishes  on  which  these  pipes  rest,  and  on  which  soil  the  corpo- 
ration   are    certainly  under    the  powers    of  this    special  Act 
authorized  to  lay  them,  must  be  considered  as  mainly  conducive 
to  the  acquiring  the  water-rent,  which  in  so  large  a  proportion, 
(namely  11  to  1,  or  550Z.  out  of  600Z.)  is  received  for  the  use  of 
it  in  the  two  Bath  parishes,  it  is  impossible  to  say  that  the  cor- 
poration ought  to  be  rated  as  they  are,  that  is,  for  the  whole  of 
such  profits  in  the  parish  of  Lyncomb  and  Widcomb  alone ;  and 
[  *63i  ]      if  *they  ought  not  to  have  been  so  rated,  the  rate  appealed 
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against  must  be  quashed.  A  great  deal  of  stress  has  been  laid  The  King 
in  the  argument  of  this  case,  on  the  part  of  the  respondents,  on  the  Cor- 
the  supposed  authority  of  the  case  of  Atkins  and  others  v.  Davis  ^^^'^™^  ^^ 
and  others,  reported  in  Cald.  313  ;  but  as  the  Judges  of  the  Court 
of  K.  B.  were  equally  divided,  no  decision  which  can  be  relied  on 
as  authority  was  come  to  in  this  Court.  And  although  it  may 
be  collected  from  Lord  Loughborough's  judgment  in  the^ 
Exchequer  Chamber,  that  he  thought  that  "  the  proper  place 
where  the  value  of  the  whole  is  to  be  taken  is  the  fountain  head, 
from  which  the  whole  is  to  be  distributed  ; "  thereby  intimating 
two  things  ;  first,  that  the  whole  profit  should  be  assessed  at  one 
place,  and  secondly,  that  such  one  place  should  be  the  fountain 
head :  yet  he  adds,  **  however  it  is  not  very  material  to  consider 
that;  for  upon  the  present  action  it  is  certainly  sufl&cient  to 
warrant  the  levying  the  distress,  that  here  was  a  foundation  to 
make  a  rate,  and  some  property  rateable."  And  indeed  upon 
that  ground,  viz.  of  the  form  of  the  action,  which  assumed  the 
distress  to  be  illegal  in  toto,  and  upon  the  difference  which  is  to 
be  found  in  the  language  of  the  stats.  27  and  the  43  Eliz.  did 
the  united  judgment  of  the  Court  of  Exchequer  Chamber  pro- 
ceed, and  not  upon  the  supposed  rateability  of  the  whole  profits 
at  the  fountain  head.  In  order  to  decide  the  questions  reserved 
for  our  determination  upon  this  case,  it  is  by  no  means  necessary 
or  proper  for  us  to  pronounce  in  what  parishes  besides  that  of 
Lyncomb  and  Widcomb,  and  in  what  proportions  the  corporation 
shall  be  in  future  charged  :  indeed  we  have  no  adequate  materials 
before  us  for  such  a  decision :  it  is  enough  upon  the  present 
^occasion  to  state  that  the  rate  in  question,  by  which  the  corpora-  [  *622  ] 
tion  has  been  charged  for  the  whole  of  their  profits  in  that  one 
parish,  is  on  that  account  bad,  and  must  be  quashed. 
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MELLISH  AND  Another  v.  BELL.f 

(16  East,  4—7.) 

A  declaration  stating  that  the  plaintiffs  (M.  and  another),  caused  to  be 
effected  a  policy,  containing  that  J.  G.  &  Co.  did  make  assurance,  and 
averring  the  interest  in  F.  W.  S.,  with  a  promise  by  the  defendant  to  the 
plaintiffs,  in  consideration  of  the  premium  paid  by  them,  was  held  good, 
after  verdict ;  for  it  must  be  intended  that  the  plaintiffs  insured  under 
the  names  of  J.  G.  &  Co.,  and  that  they  were  proved  to  be  within  one  or 
other  of  the  descriptions  of  persons  in  the  stat.  28  Geo.  III.  c.  56,  in 
whose  names,  or  usual  style  or  firm  of  dealing,  insurance  may  be  made. 

In  assumpsit  the  declaration  stated  that  the  plaintiffs,  accord- 
ing to  the  usage  of  merchants,  caused  to  be  effected  a  policy  of 
insurance,  containing  therein  that  Messrs.  John  Gore  &  Co.,  as 
well  in  their  own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same  appertained, 
did  make  assurance,  &c. :  and,  after  setting  out  the  policy,  pro- 
ceeded to  state  that  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  had  paid  to  him  252.  premium  for  the 
assurance  of  2002.  upon  the  policy,  the  defendant  promised  the 
plaintiffs  that  he  would  become  an  assurer  to  them  for  the  said 
sum :  and  then  it  averred  the  interest  in  the  goods  insured  to  be 
in  one  Frederic  William  Schmaling. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.,  at  Westminster, 
a  verdict  was  found  for  the  plaintiffs.  And  in  last  Michaelmas 
Term  the  Attorney-General  having  obtained  a  rule  nm  for  arrest- 
ing the  judgment,  on  the  ground  that  it  did  not  appear  by  the 
declaration  that  the  plaintiffs  were  either  the  persons  named  in 
the  policy,  or  the  persons  interested  therein : 

Garrou'f  Park,  and  Marryat,  now  shewed  cause,  and  con- 
tended that  as  it  appeared  on  the  face  of  the  policy  that  Gore  &  Go. 

t  It  appears  from  a  note  of  the  initials  M.  &  S.  in  subsequent  pagee, 

reporter  on  p.  1  of  15  East,  that  the  were  reported,  during  the  absence  of 

above   and   following   cases  up  to  Mr.  East  from  illness,  by  Messrs. 

OswtU  V.  Vigne,  p.  375,  post,  as  weU  Maule  and  Selwyn. 
as  some  others   marked   with   the 
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insured ;  and  in  the  declaration,  that  *the  plainti£fs  caused  the  mellish 
insurance  to  be  effected ;  it  mast  be  taken  that  the  plaintiffs  in-  hell. 
sored  under  the  names  of  Gore  &  Co. ;  and  therefore  at  most  the  [  •o  ] 
objection  only  amounted  to  this,  that  the  plaintiffs*  title  was 
defectively  set  out,  and  not  that  it  was  defective ;  which  objec- 
tion was  cured  by  the  verdict.  There  was  nothing  incompatible 
in  the  supposition  that  the  plaintiffs  traded  under  the  firm  of 
Messrs.  John  Gore  &  Co. ;  and  if  that  fact  were  necessary  to  be 
proved  at  the  trial  to  support  the  declaration,  it  must  be  pre- 
sumed after  verdict  that  it  was  so  proved.  Besides,  the  declara- 
tion alleged  that  the  plaintiffs  paid  the  premium  to  the  defendant, 
and  that  the  defendant  promised  to  become  insurer  to  them. 
But  supposing  Gore  &  Co.  to  be  different  persons  from  the 
plaintiffs,  there  would  not  be  any  inconsistency ;  for  they  might 
be  one  of  the  description  of  persons  mentioned  in  the  stat.  28 
Geo.  m.  c.  56.t 

The  Attorney-General,  Topping,  and  Abbott,  contra: 

The  stat.  28  Geo.  III.  c.  56,  does  not  affect  this  question.  It 
is  necessary  that  it  should  appear  on  the  record,  that  the  person 
who  brings  the  action  is  entitled  either  as  the  party  named  in 
the  policy,  or  the  party  interested ;  neither  of  which  appear  in 
this  declaration :  for  it  is  stated  that  the  policy  was  effected  by 
Messrs.  John  Gore  &  Co.  who  are  not  identified  with  the  plaia- 
tiffs  by  any  *averment ;  and  the  interest  is  averred  to  be  in  F.  [  *o  ] 
W.  Schmaling.  But  it  is  said  that  the  allegations  in  the  declara- 
tion that  Gore  &  Co.  insured,  and  that  the  plaintiffs  caused  the 
policy  to  be  effected,  and  that  they  paid  the  premium,  and  that 
the  promise  was  made  to  them,  could  not  have  been  proved  at 
the  trial,  without  its  appearing  that  the  plaintiffs  were  the 
persons  designated  by  the  description  of  John  Gore  &  Co.  in  the 

t  That  statute,  which  repeals  the  to  be  insured,  or  the  name  or  names, 

«tat.  25  Qeo.  HI.  c.  44,  enacts,  that  or  the  usual  style  and  firm  of  dealing 

it  shall  not  be  lawful  for  any  person  of  the   persons   residing   in  Great 

to  effect  a  policy  of  insurance  on  Britain,  who  shall  receive  the  order 

ships,  goods,  or  o^er  property,  with-  for  and  effect  such  policy,  or  of  the 

out  inserting  in  such  policy  the  name  persons  who  shall  give  the  order  or 

or  names  of  {qucsre  or)  the  usual  direction  to  the  agents  immediately 

style  and  firm  of  dealing  of  the  con-  employed  to  effect  such  policy, 
signers  or  consignees  of  the  property 
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Hellish     policy.    But  the  only  proof  necessary  to  have  supported  those 
Bell.       allegations  would  have  been  that  the  plaintiffs  employed  Gore  & 
Co.  to  effect  the  policy ;  and  as  there  is  no  averment  to  identify 
Gore  &  Co.  with  the  plaintiffs,  no  further  proof  was  necessary. 

Lord  Ellenborouoh,  Ch.  J. : 

Here  is  a  contract  and  a  privity  alleged  between  the  plaintiffs 
and  the  defendants.  The  declaration  states  that  the  plaintiffs 
caused  the  policy  to  be  effected,  and  then  alleges  the  promise  of 
the  defendant  to  have  been  made  to  them.  I  should  have 
thought  therefore  that  at  the  common  law  this  would  have  been 
a  sufficient  title  in  the  plaintiffs  to  sue  on  the  policy.  That  title 
however  was  restrained  by  the  stat.  25  Geo.  III.  c.  44,  which 
required  that  the  name  of  the  agent  effecting  the  policy  should 
\ye  inserted  therein  eo  nomine  as  agent :  and  accordingly  in  Braj/ 
and  others  v.  Edie^j:  the  want  of  this  insertion  was  held  to  vitiate 
the  policy.  Then  came  the  stat.  28  Geo.  III.  c.  56,  which 
repealed  the  former  Act,  and  requires  that  the  persons  making 
or  causing  insurances  to  be  made  should  fall  within  one  or  other 
of  the  descriptions  therein  mentioned,  but  not  that  they  should 
[  •?  ]  be  described  eo  nomine  *as  such  in  the  policy.  The  statute 
therefore  does  not  stand  in  the  way  of  the  plaintiffs'  right  to  sue, 
and  there  is  no  objection  at  the  common  law  where  a  privity  of 
contract  appears  to  exist  between  the  parties. 

Lb  Blanc,  J. : 

The  only  question  is  whether  it  should  be  stated  upon  the 
record  that  Gore  &  Co.  are  mere  names,  or  whether  that  may  be 
shewn  by  evidence. 

Per  Curiam  :  Rule  discharged.  I 

t  1  T.  R.  313. 
t  See  Bfll  and  others  v.  Gihon,  4  R.  B.  823  (I  B.  &T.  345). 
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EMLY    AND    Others,    Assignees    of  BUEEOUGH,    a      jan.  2i. 
Bankrupt,   v.   LYE  and  Another.!  — 

(15  East,  7—13.)  [  ^  - 

Where  one  of  two  partners  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  discounted  with  a  banker  through  the  medium 
of  the  same  agent,  who  procured  the  discount  of  other  bills  drawn  iu 
the  partnership  firm  with  the  same  banker ;  the  latter  has  no  remed}' 
uguinst  the  partnership  eitherupon  the  bills  sodrawn  by  thesingle  partner, 
or  for  money  had  and  received  through  the  medium  of  such  bills; 
though  the  proceeds  were  carried  to  the  partnership  account ;  the  money 
being  advanced  solely  on  the  security  of  the  parties  whose  names  were 
on  the  bills  by  way  of  discount,  and  not  by  way  of  loan  to  the  partner- 
ship; though  the  banker  conceived  at  the  time  that  all  the  bills  were 
drawn  on  the  partnership  account. 

This  was  an  action  of  assumpsit  brought  under  an  order  of  the 
Lord  Chancellor  by  the  plaintiffs,  as  assignees  of  the  bankrupt, 
who  was  the  holder  of  several  bills  of  exchange  at  the  time  of  his 
bankruptcy.  The  declaration,  which  contained  different  counts 
upon  the  bills,  stated  that  before  the  time  of  the  bankruptcy,  the 
defendants  George  Lye  and  E.  L.  Lye  being  partners  trading 
under  the  firm  of  George  Lye  &  Son,  E.  L.  Lye  drew  a  certain 
bill  of  exchange  on  W.  Williams,  on  account  and  for  the  use  of 
the  said  partnership,  and  by  the  authority  of  G.  Lye,  payable  to 
H.  Home,  or  order,  two  months  after  date  for  50/.  value 
received  :  and  then  stated  an  indorsement  by  Home  to  Burrough 
before  the  bankruptcy,  the  presentment,  and  non-payment  of  the 
biU,  in  the  usual  way.  There  were  similar  counts  on  *the  rest  [  •s  ] 
of  the  bills,  and  also  counts  for  money  lent,  for  money  paid  to 
the  defendants  before  the  bankruptcy,  for  money  had  and 
received,  and  upon  an  account  stated.  The  defendants  pleaded 
the  general  issue. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.,  at  Westminster, 

t  This  case  is  cited  and  applied  in  380,  42  L.  T.  455.     In  that  case  the 

the  judgment  of  the  C.  P.  D.  in  name  was  common  to  the  individual 

Yi/rkshire    Bonking    Co,  t.   Beataon  and  the  partnership  firm,  and  the 

(18T9>  4  C.  P.  D.  204.  209,  48  L.  J.  judgment  of  the  C.  P.  Division  was 

C.   P.  428,   40  L.  T.  654.      It    is  affirmed  on   the   ground    that    the 

treated  as  inapplicable  by  the  Court  evidence  shewed  that  the  bill  was 

of  Appeal  in  the  same  case  (1880)  5  drawn  by  this  individual  for  his  pri- 

C.  P.  Div.  109,  117,  49  L.  J.  C.  P.  vate  purposes.— R.  C. 
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Emlt  it  was  proved  that  the  bills  in  question  were  all  drawn  in  the 
Lye.  name  of  E.  L.  Lye  only.  That  the  defendants  were  carriers 
residing  at  Warminster,  and  employed  Home  as  their  book- 
keeper at  Salisbury,  where  Burrough  carried  on  the  business  of  a 
banker.  That  Home  was  in  the  habit  of  receiving  bills  from  his 
employers,  some  drawn  in  the  name  of  the  firm,  some  by  G.  Lye 
only,  and  the  bills  in  question  by  E.  L.  Lye.  Home  carried 
these  bills  to  Burrough,  who  was  not  acquainted  with  the  defen- 
dants, but  had  received  strong  recommendations  of  them,  and 
they  were  discounted  by  Burrough  at  various  times ;  he  making 
no  distinction  between  the  bills,  but  conceiving  that  they  were 
all  drawn  on  the  partnership  account.  The  proceeds  of  the  bills 
were  remitted  and  paid  by  Home  to  the  partnership  account, 
and  the  discount  thereof  allowed  to  him  in  his  account  with  the 
partnership.  Upon  these  facts  a  verdict  was  found  for  the  plain- 
tiffs for  4,619/.  108.  with  liberty  to  the  defendants  to  move  to  set 
it  aside,  and  enter  a  nonsuit.  A  rule  for  that  purpose  having 
been  obtained  by  Burrough  in  the  last  Term. 

Garrou\  Marryat^  and  -4.  Moore  now  shewed  cause,  and 
relied  on  the  money  counts ;  contending  that  the  transactions 
relative  to  the  bills  in  question  constituted  a  debt  due  to  the 
bankrupt  from  the  defendants.  Home  was  their  agent ;  and  it 
was  the  same  thing  as  if  the  defendants  had  represented  him  as 
[  *^  ]  such  to  the  bankrupt,  *and  required  the  bankrupt  to  make 
advances  on  their  account,  taking  a  ticket  or  memorandum  of 
the  sums  advanced.  Such  a  transaction  would  have  been  money 
lent  by  the  bankrupt  to  the  firm.     *     ♦     ♦ 

The  Attorney-General,   Burrough,   Dampier,   and   CasbenI, 
contj'ii.     ♦     ♦     ♦ 

[  11  ]        Lord  Ellenbobouoh,  Ch.  J. : 

The  first  counts  of  this  declaration  have  been  properly  enough 
abandoned ;  for  unquestionably  on  a  bill  of  exchange  drawn  by 
one  only,  it  cannot  be  allowed  to  supply  by  intendment  the 
names  of  others  in  order  to  charge  them.  If  the  plaintiffs 
therefore  would  rest  their  claim  upon  the  bills,  they  must  confine 
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it  to  E.  L.  Lye.  The  bills,  considering  the  transaction  as  a  Emlt 
discount  between  the  parties,  are  his  only.  But  it  is  contended  lte. 
that  as  the  proceeds  went  to  the  ase  of  the  partnership,  the 
partners  are  therefore  liable  upon  the  other  counts.  I  am  at  a 
loss  to  discover  what  difference  that  circumstance  can  make,  if  it 
were  originally  a  mere  matter  of  discount ;  and  I  do  not  find  any 
evidence  to  shew  that  it  was  any  thing  else.  It  was  supposed 
indeed  by  Burrough  (the  bankrupt),  that  the  money  would  be 
applied  to  the  partnership  use ;  and  to  such  use  it  was  in  fact 
applied ;  but  nothing  passed  from  the  defendants  to  induce  him 
to  believe  that  it  was  a  partnership  concern,  and  to  lend  his 
money  on  that  account.  It  does  not  appear  that  any  contract 
of  that  sort  took  place,  nor  any  thing  more  than  the  mere  dis- 
count of  the  bills :  and  it  would  be  highly  dangerous  to  follow 
the  proceeds  into  the  hands  of  every  party  to  whose  use  they 
may  be  applied.  If  the  bills  had  been  void ;  as  if  for  instance 
they  had  been  forgeries ;  that  might  have  made  a  different  case ; 
because  then  no  consideration  would  have  passed  to  the  person 
discountmg :  but  here  a  good  consideration  was  given  for  the 
discount,  namely,  the  responsibility  of  the  drawer  of  the  bills. 
In  the  absence  therefore  of  any  express  contract  between  the 
parties,  it  appears  to  me  that  we  must  treat  the  transaction  as  a 
mere  discount  of  the  bills. 

Grose,  J. :  [  12  ] 

It  is  contended  that  this  was  money  lent  to  the  partnership ; 
but  it  was  only  mere  matter  of  discount,  and  not  money  advanced 
on  the  general  security  of  the  partnership,  although  it  was 
applied  to  their  use.  At  the  time  when  the  discount  took  place, 
the  partnership  had  made  no  contract  with  the  discounter,  who 
therefore  must  be  taken  to  have  purchased  the  bills  of  one  of  the 
partners  only.  If  the  partners  were  not  liable  at  the  time  when 
the  discount  was  made,  the  subsequent  application  of  the  money 
cannot  make  them  liable. 

Le  Blakc,  J. : 

On  the  securities  themselves  I  think  this  action  cannot  be 
maintained;  for  to  charge  the  defendants  on  these  bills,  they 
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Emly  must  appear  to  have  been  drawn  for  and  on  account  of  the 
'  Lye.  partnership.  The  question  then  upon  the  other  counts  is  whether 
this  was  a  loan  to  the  persons  to  whose  use  the  money  was 
applied,  or  only  a  discount  of  the  bills.  It  appears  to  me  on  the 
evidence,  notwithstanding  the  apprehension  of  the  banker  or  the 
clerk,  or  the  subsequent  application  of  the  money,  to  be  merely 
a  transaction  of  discount,  and  not  an  advance  of  money,  takinijc 
the  bills  as  a  collateral  security.  But  where  another  security  is 
not  required,  the  party  who  discounts  a  bill  of  exchange  stands 
in  the  situation  of  a  purchaser  of  the  bill ;  and  therefore,  accord- 
ing to  the  case  of  the  Bank  of  Etigland  v.  Newman,^  cannot 
recover  against  the  person  with  whom  he  discounts  it,  and  whose 
name  is  not  on  the  bill,  the  money  advanced  by  way  of  discount. 

Bayley,  J. : 

I  cannot  treat  this  as  a  case  of  money  lent  to  the  defendants. 
[  'la  ]  Burrough  never  considered  himself  *as  lending  money  to  them  : 
if  he  had,  he  would  have  made  an  entry  in  his  books  chargiii;; 
them  as  his  debtors.  There  was  no  contract  made  between  the 
parties  at  the  time,  nor  any  previous  subsisting  debt  between 
them.  I  think  therefore  that  the  discounter  has  made  a  purchase 
of  the  bill.  If  a  person  buy  goods  of  another,  who  agrees  to 
receive  a  certain  bill  in  payment,  the  buyer's  name  not  being  on 
it,  and  that  bill  be  afterwards  dishonoured  ;  the  person  who  took 
it  cannot  recover  the  price  of  his  goods  from  the  buyer ;  for  the 
bill  is  considered  as  a  satisfaction.  It  has  been  so  held  ;  and  I 
can  see  no  difference  where  money  instead  of  goods  is  given  for 
the  bill. 

Rule  absolute. 
t  1  Ld.  Raym.  442 ;  Com.  57,  S.  C. 
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MELLISH  AND  Another  v,  ANDREWS.f  1812. 

(15  East,  13—16.)  JaH^:>. 

The  assured  of  goods  haying  received  intelligence  on  the  8th  of  Jan.  [  IS  ] 
1811,  that  the  ship's  papers  were  taken  away  on  the  7  th  of  Dec.  pre- 
ceding, by  the  Swedish  Government  within  whose  port  she  was,  did  not 
give  notice  of  abandonment  to  the  defendant  underwriter  till  the  17th 
of  January:  but  though  such  notice  was  too  late,  supposing  an  aban- 
donment to  be  necessary;  yet  as  the  goods  were  finally  seized  and 
unladen  by  orders  of  that  Government  on  the  30th  of  April  following ;  it 
was  held  that  the  ineffectual  notice  of  abandonment  before  given  did 
not  preclude  the  assured  from  recovering  as  for  a  total  loss,  without  any 
abandonment. 

Assumpsit  on  a  policy  of  assurance  on  goods  on  board  the  ship 
Minerva^  at  and  from  London  to  the  ship's  discharging  port  or 
ports  in  the  Baltic,  warranted  free  from  capture  in  her  port  of 
discharge ;  with  permission  to  touch  and  stay  at  any  ports  or 
places  whatsoever  and  wheresoever,  and  to  load  and  unload 
goods,  particularly  in  Sweden.  The  interest  was  averred  in 
F.  W.  Schmaling ;  and  the  loss  alleged  was  that  the  ship  with 
the  goods  on  board  was  with  force  and  violence  seized,  taken,  and 
detained  by  persons  unknown. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.  in  London,  it 

appeared  that  the  ship  sailed  in  August,  1810,  and  proceeded  *to       [  •u  ] 

Gottenburgh,  where  she  was  detained  with  the  convoy  until  the 

end  of  October,  when  she  sailed,  and  arrived  off  Carlsham  in  the 

beginning  of  November.     Orders  were  there  given  by  the  agent 

for  the  ship  to  proceed  to  Swennemunde ;  on  her  arrival  at  which 

place  the  captain,  having  gone  ashore,  returned  with  orders  to 

sail  away  immediately.     The  ship  accordingly  set  sail,  and  put 

back  to  Carlsham,  where,  in  consequence  of  bad  weather  she  had 

met  with,  she  was  obliged  to  undergo  some  repairs.     On  the  7th 

of  December,  whilst  the  ship  was  under  repair,  her  papers  were 

taken  away,  and  she  remained  in  that  state  until  the  SOth  of 

April,  1811,  when  her  cargo  was  seized  and  unladen  by  a  military 

t  As  more  modem  leading  cases  (H.  L.  1873)  L.  R.  6  H.  L.  83,  42 

upon  the  conditions    of    total  loss  L.  J.  G.  P.  169,  29  L.  T.  142;   and 

being  recoverable  without  abandon-  CosBmauY.  Weit{2,  0.  1S87)  13  App. 

ment,  the  following  may  be  referred  Gas.  160,  57  L.  J.  P.  C.  17,  58  L.  T. 

to '.—Rowe  V.  8alvador\lSji.  Ch.  I<i36)  122.— IL  0. 
3  Bing.  N.  C.  266;  Rankin  v.  PoUer 
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MELLI8H  force  acting  under  the  orders  of  the  Swedish  Government,  and 
AKDBEW8.  ^cbs  never  restored.  It  did  not  appear  precisely  at  what  time 
the  intelligence  of  the  state  of  the  ship  on  the  7th  of  December 
reached  the  plaintiffs ;  they  began  however  to  deliver  notices  of 
abandonment  to  several  of  the  miderwriters  on  the  dth  of 
January,  1811,  but  notice  was  not  served  on  the  defendant  until 
the  17th.  The  action  was  commenced  in  Trinity  Term  1811. 
Lord  Ellbnbobouoh,  Ch.  J,  thought  that  the  abandonment  had 
not  been  made  within  a  reasonable  time;  and  the  jury  ac- 
cordingly found  a  verdict  for  the  defendant.  A  rule  nUi  was  ob- 
tained in  the  last  Term  for  setting  aside  the  verdict  and  having 
a  new  trial,  on  the  ground  that  in  the  conclusion  there  had  been 
a  total  loss,  and  consequently  that  notice  of  abandonment  was 
not  necessary. 

Park,  Toppifig,  and  Taddy,  now  shewed  cause,  and  con- 
tended that  this  was  not  a  case  of  capture  but  of  detention, 
which  therefore  rendered  an  abandonment  necessary.  It  is 
[  *15  ]  averred  in  the  declaration  that  the  ship  *was  with  force  and 
violence  seized,  taken,  and  detained  ;  and  it  appears  clearly  that 
the  plaintiffs  meant  to  avail  themselves  of  the  detention  only, 
for  they  had  given  notice  of  abandonment,  although  not  within 
due  time.  In  Tunno  v.  Edwards^^  Lord  Ellenbosough  said 
'^  that  it  was  an  established  and  familiar  rule  of  insurance  law, 
that  where  the  thing  insured  subsists  in  specie,  and  there  is  a 
chance  of  its  recovery,  there  must  be  an  abandonment."  There 
the  goods  insured  had  been  seized  and  confiscated :  there  was  no 
abandonment :  and  afterwards  half  the  cargo  was  restored, 
which  produced  more  than  the  whole  value.  The  Court  there 
said  that  in  order  to  have  made  it  a  total  loss,  there  ought  to 
have  been  an  abandonment.  The  plaintiffs  here  meant  to  give  a 
notice  of  abandonment  in  time. 

(Baylet,  J. :  They  now  rely  on  the  seizure  of  the  80th  of 
April,  and  claim  as  for  a  total  loss.) 

It  is  not  competent  to  them  to  do  that,  having  given  notice  of 
t  11  B.  B.  458  (12  Jktft,  491). 
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abandonment  previously.    Can  they  recover  upon  this  record  as      Hellish 
for  a  capture  ?  AyDuaws. 

(Lb  Blanc,  J. :  The  record  states  a  seizure. 

Lord  Ellbnborouoh,  Gh.  J. :  Every  capture  is  a  seizure.) 

In  a  policy  the  word  "seizure"  does  not  contemplate  a 
'*  hostile  "  seizure. 

(Lord  Ellenbobouoh,  Gh.  J.:  By  the  term  "seizure"  the 
parties  must  have  contemplated  hostile  seizure  or  capture.) 

In  Hodgson  v.  Blakistorif^  it  was  holden  that  notice  of  abandon- 
ment was  necessary,  though  the  ship  and  cargo  had  been  sold. 

(Lord  Ellenborouoh,  Gh.  J.:  The  general  convenience  of 
making  an  abandonment  has  led  to  an  opinion  that  it  is  more 
necessary  than  it  really  is.  A  party  is  not  in  any  case  obliged  to 
abandon  :  neither  will  the  want  of  abandonment  oust  him  of  his 
claim  for  that  which  is  in  fact  either  an  average  or  a  total  loss, 
as  the  case  may  be.  Where  there  is  an  ^abandonment,  the  risk  [  *16  ] 
is  thrown  on  the  underwriters :  where  there  is  no  abandonment, 
the  party  takes  the  chance  of  recovering  according  to  his  actual 
loss.  Lord  Ebnyon  held  that,  without  abandonment,  an  average 
loss  might  be  recovered.  In  this  case  would  not  the  detention 
from  the  7th  of  December  to  the  SOth  of  April  amount  to  an 
average  loss ;  and  if  so,  and  that  had  been  put  to  the  jury,  must 
they  not  have  found  a  verdict  for  some  loss  ?) 

In  AUwood  V.  Henckell.l  Lord  Kbnyon  thought  an  abandonment 
necessary;  observing  that  the  assured  must  make  his  election 
speedily,  whether  he  will  abandon  or  not. 

(Lord  Ellbnbobough,  Gh.  J. :  But  there  he  permitted  the 
assured  to  recover  an  average  loss.  In  that  case,  consistently 
with  the  doctrine  now  contended  for,  Lord  Ebnyon  ought  to  have 
directed  a  nonsuit.) 

t  Park'B  Ins.  240,  6th  edit.-  X  Park's  Ins.  239. 

B.B. — ^VOL.  Xm.  A  A 
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Mellibh     In    case    of   hostile    capture,  notice  of    abandonment  is  not 

AKDBEwa     necessary :    so  if  the  thing  insured  goes  to  the  bottom  of  the  sea. 

But  here  there  is  no  question  of  hostile  seizure ;  this  country 

was  not  at  war  with  Sweden.    This  is  the  case  of  detention  by 

princes,  where  abandonment  is  necessary. 

(Lord  Ellenborough,  Gh.  J. :  Abandonment  is  only  necessary 
to  make  a  constructive  total  loss.) 

The  Attorney 'General,  contra,  was  stopped  by  the  Court. 

Lord  Ellekborouoh,  Ch.  J. : 

I  hope  that  nothing  which  has  been  said  during  the  discus- 
sion of  this  day  will  induce  any  person  to  forego  the  practice 
of  abandonment,  which  is  very  convenient.  But  we  are  clearly 
of  opinion  in  this  case,  that  there  should  be  a  new  trial. 

Per  Curiam  :  Itvle  absolute. 


1812.         EAPER  AND   Others  v.   BIEKBECK  and  OTHERS.t 

^^^*  (15  East,  17-21.) 

r  17  ]  A  bill  of  exchange  having  been  accepted  payable  at  Ladbrooke's, 

with  a  direction  in  writing  on  it,  **in  case  of  need  to  apply  at  Boldero*s,*' 
and  haying  been  dishonoured  when  due  at  Ladbrooke's,  and  thereupon 
brought  to  Boldero,  who,  thinking  that  it  had  been  made  payable  at 
his  house,  under  that  mistake  cancelled  the  acceptance ;  but  presently, 
observing  the  mistake,  wrote  under  it  '*  cancelled  by  mistake,**  and 
signed  his  initials  to  it;  yet  nevertheless  paid  the  bill  for  the  honour  of 
the  plaintiffs,  whose  indorsement  was  on  it :  held  that  the  plaintiffs,  on 
proof  of  such  cancellation  by  mistake,  might  recover  upon  the  bill 
against  prior  indorsers. 

This  was  an  action  brought  on  a  bill  of  exchange  for  5342. 18«., 
drawn  by  one  Grossley  on  Samuel  Shawe  &  Co.,  and  accepted 
by  them,  at  Messrs.  Ladbrooke's  &  Co.,  London,  payable  six 
months  after  date.  The  declaration,  after  stating  several  in- 
dorsements over  to  the  defendants,  alleged  an  indorsement  by 
them  to  the  plaintiffs  by  name ;  and  then  averred  in  the  usual 

t  Confirmed  by  B.  of  E.  Act,  1882,  s.  63  (3).  And  see  cases  noted  by 
Chahners,  p.  214  (4th  ed.).~B.  G. 
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way  the  presentment  of  the  bill  for  payment  at  Ladbrooke's,  and       Raper 

their  refusal  to  pay  it.    At  the  trial  before  Lord  EUenborough,     birkbeck. 

Ch.  J.  in  London,  after  last  Trinity  Term,  it  appeared  that  the 

defendants,  who  were  bankers  in  Yorkshire,  paid  the  bill  in 

question,    with   others,   to   the  plaintiffs,   who   were   likewise 

bankers  there;  and  it  was  then  in  a  perfect   state,  with  the 

several  indorsements  and  acceptance  on  it.     When  the  bill 

became  due  on  the  21st  of  January,  1811,  being  then  in  the 

hands  of  Down  &  Co.,  their  clerk  carried  it  to  the  general 

clearing-house  of  the  bankers  in  London,  and  received  it  back 

from  Ladbrooke's  clerk  as  a  dishonoured  bill,  with  the  words 

^' no  account"  written  thereon.    But  as  there  was  also  written 

at  the  back  of  it,  "  In  case  of  need  apply  to  Boldero  &  Co.,"  the 

bill  was  sent  to  Boldero's  house  in  the  course  of  the  clearing 

hours,  where  H.  Boldero,  one  of  the  partners,  upon  receiving 

the  bill  from  his  clerk,  intending  to  allow  it  in  account  with 

Down  &  Co.,  drew  his  pen  through  the  acceptance,  and  cancelled 

it  by  mistake,  thinking  it  had  been  an  acceptance  payable  at 

their  house:    but  the  bill  had  not  then  been  allowed  in  the 

clearing-house,  nor  taken  down  in  the  clearing-book ;  *and  in       [  •!«  1 

less  than  ten  minutes  from  the  time  of  cancelling  it,  the  clerk 

informed  him  of  his  mistake,  and  wrote  under  the  acceptance, 

**  Cancelled  by  mistake,"  to  which  H.  Boldero  subscribed  his 

initials.     But  nevertheless  the  bill  was  taken  up  by  Boldero*s 

house  for  the  honour  of  the  plaintiffs,  with  whom  they  had  an 

account,  and  was  never  out  of  their  hands  afterwards.     On  the 

following  day,  one  of  the  prior  indorsers  called  at  Boldero's  for 

the  bill  in  order  to  pay  it ;  but  on  finding  that  the  acceptance 

had  been  cancelled,  said  that  as  it  appeared  cancelled,  he  would 

not  take  it  up.    Upon  these  facts,  the  jury  found  a  verdict  for  the 

plaintiffs:  and  in  the  following  term  the  Attorney  General  obtained 

a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  cancellation, 

in  fact,  though  accidental,  threw  a  difficulty  upon  the  defendants 

of  recovering  over  against  the  prior  indorsers,  as  it  would  be 

necessary  to  go  through  the  same  media  of  proof  to  establish 

their  claim  over  against  such  prior  indorsers  :  a  difficulty  which 

ought  not  to  be  thrown  upon  them,  especially  by  the  act  of  the 

then  holders  of  the  bill ;  and  which  difficulty  might  be  increased 

A  A  2 
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Bapeb      by  the  death  of  any  of  the  witnesses  in  the  mean  time:  and 
BiBKBBCK.    therefore  he  contended  that  this  action  did  not  lie. 

Garrow  and  Holroyd  now  shewed  cause  against  the  rale» 
and  said  that  the  only  pretence  there  could  be  for  disturbing 
the  verdict  was  that  the  effect  of  this  accidental  cancellation 
might  be  to  prevent  the  defendants  from  recovering  over  against 
the  prior  indorsers.  But  their  legal  remedy  upon  the  bill  re- 
mains the  same  as  before,  however  the  circumstance  may  throw 
more  of  difficulty  in  their  way,  and  require  some  additional 
proof  by  way  of  explanation.  This  is  no  more  than  might 
[  *i^  ]  happen  *from  any  other  accident  to  which  a  bill  of  exchange  is 
liable ;  as  if  it  should  be  obliterated  by  a  quantity  of  ink  falling 
upon  it,  or  torn  by  a  child ;  and  yet  it  cannot  be  contended 
that  in  such  case  the  party  would  be  precluded  from  his  remedy 
on  the  bill.  It  is  observable  that  this  cancellation  was  not  only 
done  by  mistake,  but  was  done  also  by  a  person  who  had  no 
authority  to  cancel ;  for  the  acceptance  was  at  Ladbrooke's,  and 
not  Boldero's  acceptance.  But  wherever  an  instrument  is  not 
made  an  end  of,  then  if  any  thing  be  done  to  it  by  a  person  who 
has  no  authority  to  do  the  act,  the  act  so  done  will  not  vitiate  it. 
In  Fernandez  v.  Glynn  i  it  was  held,  where  a  banker's  clerk  had 
cancelled  a  cheque  by  mistake,  but  had  afterwards  written  under 
it,  ''  Cancelled  by  mistake,"  that  the  banker  might  notwith- 
standing return  the  cheque  unpaid,  for  he  had  not  thereby  made 
it  his  own. 

The  Attorney-General,  contra : 

The  objection  is  not  of  the  plaintiff's  own  raising,  but,  as 
appears  by  the  evidence,  has  been  made  by  one  of  the  prior 
indorsers  refusing  to  take  the  bill  up  on  that  very  account. 
The  question  then  is  whether  the  defendants,  before  they  are 
compellable  to  pay  the  amount  of  the  bill  to  the  plaintiffs,  have 
not  a  right  to  require  that  they  shall  be  placed  in  such  a 
situation  as  to  have  the  usual  means  furnished  them  of  resorting 
over  against  the  prior  indorsers.  If  they  have  such  right,  it 
is  an  answer  to  this  action ;  for  it  is  clear  that  the  cancellation 

t  1  Camp.  N.  P.  Cas.  426,  in  a  note. 
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'will  impose  upon  them  many  difficulties  of  proof   out  of  the       Rapbb 
ordinary  course.    The  bill  upon  the  face  of  it  appears  to  have    bibkbbck. 
'*been  paid ;  and  it  will  be  necessary,  in  order  to  support  any       [  ^20  ] 
action  on  it,  to  go  into  evidence  explanatory  of  that  circum- 
stance.   That  evidence  may  be  removed  out  of  the  reach  of  the 
defendants,  either  by  death,  or  a  variety  of  other  accidents.    It 
is  said  that  this  is  the  common  chance  attending  upon  all  cases ; 
the  answer  to  which  in  the  present  case  is  that  the  parties 
themselves,  who  held  the  bill  at  the  time,  had  no  right  by  their 
own  act  to  impose  these  difficulties  upon  others,  though  if  the 
law  had  cast  them  upon  the  defendants,  it  might  have  been 
different. 

liORD  Ellekbobough,  Ch.  J.  : 

I  should  have  felt  considerable  pressure  in  the  argument  used 
on  behalf  of  the  defendants,  if  the  fact  had  borne  them  out. 
Undoubtedly  the  indorsees,  generally  speaking,  are  bound  to 
return  the  bill  to  the  indorsers  in  the  same  plight  as  they 
received  it,  and  unchanged  by  any  act  of  theirs :  but  I  cannot 
consider  the  act  of  Boldero  as  the  act  of  the  indorsees,  for  he 
had  no  authority  either  express  or  implied  from  them  to  do  the 
act,  and  the  whole  originated  in  his  mistake.  The  case  then 
comes  to  the  instances  put  in  argument  at  the  trial,  of  a  blot 
having  fallen  upon,  or  a  child  having  torn  or  destroyed,  the 
instrument.  In  such  cases  the  law  is  not  so  strict  as  to  require 
the  precise  formal  proof  which  is  ordinarily  required ;  for  that 
would  be  at  once  to  preclude  the  party  of  his  remedy.  I 
remember  Pothier,!  in  his  treatise  on  bills  of  exchange,  speaking 
of  an  acceptor  who  has  put  his  signature  to  a  bill,  but  has  not 
parted  with  it,  says,  that  before  he  does  part  with  it,  "?7  pent 
changer  de  volonte  et  rayer  son  ^acceptation.  A  fortiori^  then,  a  [  •ii  ] 
third  person  who  cancels  an  acceptance  by  mistake,  having  no 
authority  so  to  do,  shall  not  be  held  thereby  to  make  void  the 
bill,  but  shall  be  at  liberty  to  correct  that  mistake,  in  furtherance 
of  the  rights  of  the  parties  to  the  bill. 

Per  Curiam  :  Rule  discharged, 

t  2  Yol.  114,  partie  i.  ch.  iii.  b.  3. 
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1812.  POWELL    AND    OtHBRS    v.    DIVETT    and    OTHEES.t 

•^•^^  (15  East,  29—32.) 

[  ^^  1  A  material  alteration  in  a  sale-note  by  the  broker,  after  the  bargain 

made,  at  the  instanoe  of  the  seller,  without  the  consent  of  the 
purchaser,  annuls  the  instrument,  so  as  to  preclude  the  seller  from 
recovering  upon  the  contract  evidenced  by  the  instrument  so  altered  by 
him :  there  being  no  other  eyidenoe  in  writing  of  the  contract  to  satisfy 
the  Statute  of  Frauds. 

In  assumpsit  for  the  non-performance  of  a  special  agreement 
for  the  purchase  of  wool,  which  was  tried  before  Lord  Ellen- 
borough,  Ch.  J.,  in  London,  it  appeared  in  evidence,  that  on 
the  6th  of  March,  1810,  one  Marsh,  the  plaintiffs'  broker,  sold 
to  the  defendants  a  parcel  of  wool,  and  delivered  to  the  parties 
the  usual  bought  and  sold-notes;  and  afterwards  entered  it  in 
his  books,  but  such  entry  was  not  signed.  The  note  delivered 
to  the  plaintiffs  by  the  broker  was  originally  in  this  form, 
addressed  to  Messrs.  Powell  &  Co.  "  Sold  for  your  account  to 
Messrs.  Divett  &  Co.,  the  following  parcels  of  Spanish  wool,  (a 
few  bags  more  or  less,)  of  each  mark,  viz.  (specifying  them  and 
the  rates  of  price)  customary  tear  and  allowance.  To  be  paid 
for  by  acceptances  at  two,  four,  six,  and  eight  months.*'  And 
there  was  a  counter  bought-note  delivered  to  the  defendants. 
On  the  same  day,  after  the  notes  had  been  respectively  deUvered, 
one  of  the  plaintiffs,  the  vendors,  brought  their  note  back,  and 
represented  to  Marsh  that  it  was  necessary  to  have  a  clause 
inserted  in  the  note,  that  the  damaged  wool  should  be  taken  at 
a  valuation ;  that  Mazaredo,  of  whom  the  wool  was  originally 
purchased,  had  so  told  him.  Whereupon  the  broker,  though 
remonstrating  against  it,  inserted  in  the  plaintiffs'  note  a 
memorandum  to  this  effect ;  **  Such  part  as  may  be  damaged  to 
be  taken  at  such  allowance  as  shall  be  settled  by  two  experienced 
brokers."    No  such  alteration  was  made  by  the  broker  in  the 

t  See  this  decision  referred  to  in  dence  of  the  contract,  see  also  Gocrm 

PaHinson  v.  Luckley  (1875)  L.  E.  10  v.  AJlalo  (1826)  6  B.  &  C.  117;  Hawes 

Ex.  330,  334,  44  L.  J.  Ex.  180,  33  v.  Forater  (1834)   1   M.  &  B.  368 ; 

L.  T.  360;    and  in   White  v.  Bene-  Thornton  v.  Charles  (1842)  9  M.  & 

keiidorff  (C.  P.  1873)   29  L.  T.  475,  W.   802 ;    SievewHght  v.   Archibald 

477.    As  to  the  nature  and  effect  of  (1851)  17  Q.  B.  103,  20  L.  J.  Q.  B. 

the  bought  and  sold  notes,  as  evi-  529. — B.  C. 
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defendants'  note,  nor  were  they  informed  of  the  alteration  until  Powell 
a  considerable  time  *afterward8,  when  they  objected  to  it.  The  divbtt. 
declaration  contained  comits  on  the  original  contract,  and  on  the  [  *so  ] 
contract  as  altered  in  the  plaintiffs'  note,  and  averred  that  the 
I)laintifF8  were  ready  to  deliver  the  whole  of  the  wool,  but  that 
the  defendants  refused  to  accept  the  bills,  &c.  But  the  plaintiffs 
having  produced  in  evidence  the  altered  note  only,  Lord  Ellen- 
borough  was  of  opinion  that  the  alteration  annulled  the  contract, 
nnd  thereupon  directed  a  nonsuit.  In  the  last  Michaelmas 
Term  the  Attorney-General  obtained  a  rule  nisi  for  setting  aside 
the  nonsuit,  andior  having  a  new  trial,  on  the  ground  that  the 
contract  made  by  the  broker,  and  evidenced  by  the  delivery  of 
the  bought  and  sold-notes,  was  binding  on  l>oth  parties,  and  that 
any  alteration  of  the  contract  afterwards  by  one  of  the  parties 
only,  without  the  assent  of  the  other,  was  merely  inoperative : 
and  he  cited  Heyman  v.  Neale,jf  where  Lord  Ellbnborouoh  had 
considered  that  the  entry  of  the  contract  made  and  signed  by 
the  broker,  as  the  agent  of  both  parties,  was  alone  the  binding 
contract ;  which  would  be  good,  though  no  bought  or  sold-note 
was  afterwards  sent  to  the  vendor  or  purchaser  ;  that  being  only 
done  for  their  information. 

Park,  Topping,  Walton,  and  Marryat,  now  shewed  cause, 
and  contended  that  as  the  only  evidence  given  at  the  trial  was 
the  altered  note,  and  as  it  appeared  that  the  alteration  had  been 
made  by  the  plaintiffs'  broker,  at  the  instance  of  the  plaintiffs, 
and  without  the  knowledge  of  the  defendants,  the  original 
contract  was  thereby  extinguished,  and  the  present  action  could 
not  be  sustained. 

The  Attorney-General  and  Gumey,  contra,  denied  that  the  t  *^  3 
plaintiffs,  by  the  alteration,  destroyed  the  legal  effect  of  the 
contract  as  it  originally  stood.  By  the  delivery  of  the  bought 
and  sold-notes  to  the  parties,  a  perfect  contract  was  constituted, 
which  could  not  be  altered  without  the  consent  of  both.  The 
defendants  might  have  brought  an  action  on  their  note,  as  they 

t  2  Camp.  N.  P.  337. 
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PowKLL     did  not  consent  to  the  alteration.    It  may  be  admitted  that  an 
DivETT.      alteration  in  a  material  part  of  a'  deed  or  a  promissory  note  will 
destroy  the  effect  of  the  deed  or  note;  bat  those  cases  are 
distinguishable  from  the  present ;  for  the  alteration  there  is  in 
the  instrument  mider  which  the  party  claims,  but  here  there 
was  a  reciprocal  binding.     There  is  no  rule  of  law  which  says 
that  if  one  party  make  an  alteration  in  a  contract,  upon  the 
expectation  that  the  other  party  will  accede  to  it,   such  an 
alteration  will  extinguish  the  contract.     Here  there  was  an 
attempt  to  alter  the  contract  by  one  party,  which  was  not  com- 
pleted for  want  of    the  assent  of  the  other;    the  alteration 
attempted  therefore  was  inoperative,  and  the  contract    then 
remained  as  it  originally  stood.    It  is  like  the  case  of  a  bill  of 
exchange,  where  the  acceptance  is  cancelled  by  mistake.!     The 
circumstance  of  the  instrument  having  been  altered  may  call 
for  explanation;  but,  when  explained,  the  alteration  is  gotten 
rid  of. 

Lord  Ellekborouoh,  Ch.  J. : 

The  defendants'  note  not  having  been  produced,  there  is  an 
end  of  the  question.  The  only  evidence  of  the  contract  was  an 
instrument,  the  effect  of  which  was  destroyed  according  to  the 
case  of  Master  v.  Miller, I  by  the  fraudulent  interpolation 
procured  by  the  plaintiffs'  own  act.  Whatever  rights  the 
[*32]  defendants  *may  have  under  their  part  of  the  contract,  the 
plaintiffs  can  claim  none  from  theirs,  which  they  have  vitiated 
by  their  own  fraud. 

Grose,  J.,  concurred. 

Le  Blanc,  J. : 

The  alteration  having  been  made  by  the  plaintiffs  themselves 
in  a  material  part,  this  case  falls  precisely  within  the  doctrine 
laid  down  in  Master  v.  Miller,  which  decision  was  not  confined 
to  negotiable  instruments. 

t  Buper  V.  Birkbedc,  ante,  p.  354  t  2  B.  B.  399  (4  T,  B.  320). 

(15  East,  17). 
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Batley,  J. :  Powell 

V. 

Without  a  written  contract,  the  case  would  be  within  the      Divktt. 
Statute  of  Frauds ;  and  the  mischief  would  be  the  same,  if  parol 
evidence  were  let  in,  in  order  to  shew  how  much  of  the  contract 
was  good,  and  how  much  was  bad. 

Rule  discliarged. 


DOE,    Lessee  of  EEECE  and    Others,    v.    KOBSON       1812. 

AND  Another.  Jan^r. 

(15  East,  32—35.)  r  32  -1 

Entries  of  charges  made  by  an  attorney  in  his  books,  shewing  the 
time  when  a  certain  lease  prepared  for  a  client  of  his  was  executed; 
which  charges  were  shewn  to  have  been  paid;  are  evidence  after  the 
attorney's  death,  to  shew  that  the  lease  executed  under  a  power  to  lease 
in  possession  and  not  in  reversion,  which  lease  bore  date  the  3l8t  of 
August,  1770,  and  purported  to  grant  a  term  from  the  29th  of  September 
then  next  ensuing,  was  not  in  fact  executed  till  after  the  29th  of  Sep- 
tember, inasmuch  as  the  charge  for  drawing  and  engrossing  the  lease 
was  under  the  date  of  **  October,  1770." 

In  ejectment  for  a  messuage  in  the  parish  of  St.  Leonard, 
Shoreditch,  the  question  turned  upon  the  validity  of  a  lease 
granted  under  a  power  in  a  marriage  settlement,  given  to 
John  Fotherby  and  Anne  Colepepper,  when  in  possession 
respectively,  to  grant  leases  for  any  term  not  exceeding  ninety- 
nine  years,  to  take  effect  in  possession  and  not  in  reversion. 
The  lease  in  question  bore  *date  the  81st  of  August,  1770,  and  [  *33  ] 
was  granted  by  John  Fotherby  to  Stephen  Bobson,  liabendum 
from  the  29th  of  September,  iiow  next  ensuing,  for  the  term  of 
ninety-nine  years.  At  the  trial  before  Lord  EUenborough,  Ch.  J., 
at  Westminster,  the  lessors  of  the  plaintiff,  who  were  purchasers 
of  the  reversion,  insisted  upon  the  invalidity  of  this  lease;  it 
appearing  from  the  date,  coupled  with  the  Jiahendum,  to  be  a 
lease  in  reversion,  and  not  in  possession.  The  defendants,  who 
claimed  under  the  lease,  insisted  that  although  it  bore  date  on 
the  81st  of  August,  1770,  yet  it  was  not  really  executed  and 
delivered  until  a  period  subsequent  to  that  date.  To  prove  this, 
they  produced  and  tendered  in  evidence  the  books  of  Mr.  Strong, 
deceased,  who  was  proved  to  have    been    Stephen    Bobson's 
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Dob,  attorney;  the  entries  in  which  were  all  proved  to  be  in  the 
Kebce,  hand-writing  of  Strong.  The  first  was  his  day-book,  containing 
Ro^N.      *^®  following  entry : 

"  Fotherby  to  Robson.    Indentures  of  lease ;  Sept.  15." 

Then  the  journal  journalizing  from  the  day-book  with  the 

following  entries : 

"  1769,   1770.    P.  80.     Stephen  Robson,  Long  Alley,  near 

Moorfields. 

8.   d. 

Sept.  15.    Indentures  of  lease  Fotherby  to  you         .    8    0 

Oct.  6.    Parchment  memorial  do.  ..04 

„  10.    Paid  registering 7    0" 

Also  the  bill-book  or  ledger.  "1770,  October.  Drawing  and 
engrossing  lease  from  Mr.  Fotherby  to  you,  and  counterpart,  and 
drawing  and  engrossing  memorial  thereof,  and  paid  registering, 
8/.  18«.  &cV*  It  appeared  that  the  above  charges  were  paid. 
These  entries  were  tendered  in  evidence  to  shew  that  the 
parchment  materials  upon  which  the  lease  was  drawn  were 
purchased,  and  the  lease  itself  executed,  subsequent  to  the 
[  •u  ]  *8l8t  of  August,  the  date  of  the  lease.  The  evidence,  though 
objected  to,  was  admitted  by  Lord  Ellenborough,  Ch.  J.,  and  a 
verdict  was  thereupon  found  for  the  defendants. 

Park  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  was  not  admissible.  He  allowed  that  this  question  had 
been  much  considered  in  a  late  case  of  Higham  v.  Ridgway ;  f 
but  distinguished  that  case  from  the  present,  inasmuch  as  that 
was  a  question  respecting  the  time  of  birth  of  a  child,  upon 
which  evidence  of  reputation  in  the  family  is  admissible ;  and 
therefore  the  books  of  the  midwife,  who  must  best  know  the  fact, 
might  be  well  received.  But  here  the  evidence  was  admitted 
upon  a  manner  of  which  reputation  is  no  evidence ;  namely,  to 
shew  that  the  date  expressed  in  a  deed  was  not  the  true  time 
of  its  execution.  He  admitted  that  the  case  of  Warren  d.  Webb 
V.  GrenviUe  I  had  gone  farther ;  for  there  the  charges  made  in 
the  attorney's  book  were  admitted  to  shew  the  surrender  of  a 

t  10  B.  B.  235  (10  East,  109).  %  2  Sir.  1129. 
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life-estate,  in  order  to  support  a  subsequent  recovery ;  and  that  Doe, 

that  doctrine  had  been  upheld  by  later  decisions,  as  in  Roe  v.  beboe^ 

liawlingsA    But  he  contended  that  the  rule  ought  not  to  be  ^  ^'  ^ 
relaxed  too  much. 

Lord  Ellenborouoh,  Ch.  J. : 

The  ground  upon  which  this  evidence  has  been  received  is 
that  there  is  a  total  absence  of  interest  in  the  persons  making 
the  entries  to  pervert  the  fact,  and  at  the  same  time  a  competency 
in  them  to  know  it.  The  impression  on  my  mind  is  the  same 
now  as  it  was  at  the  trial,  that  the  evidence  is  admissible  on 
the  authority  of  the  cases. 

Gross,  J.  concurred.  t  ^°  ^ 

Le  Blanc,  J. : 

The  case  of  Roe  v.  Rawlins  was  not  a  question  of  reputation, 
but  whether  the  ancient  rent  was  reserved  by  the  tenant  for  life. 

Bayley,  J. : 

It  has  long  been  an  established  principle  of  evidence,  that  if  a 
party,  who  has  knowledge  of  the  fact,  make  an  entry  of  it, 
whereby  he  charges  himself,  or  discharges  another  upon  whom 
he  would  otherwise  have  a  claim,  such  entry  is  admissible  in 
evidence  of  the  fact,  because  it  is  against  his  own  interest. 

Rule  refused, 
t  8R.R.  632(7East,  279). 
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1812.       PICKEKING  V.  BUSK   and    Another,    Assignees   op 

Jan,  27. 

—  HAYWAKD  AND  Anotheb,  BANKBUPrs.t 

[  38  ]  (15  East,  38—46.) 

Where  a  purchaser  of  hemp  lying  at  wharfs  in  London  had,  at  tlio 
time  of  his  puiThaso,  the  hemp  transferred  in  the  wharfinger's  books 
into  the  name  of  the  broker  who  effected  the  purchase  for  him,  and 
whose  ordinary  business  it  was  to  buy  and  sell  hemp  ;  this  was  held  to 
give  the  broker  an  implied  authority  to  sell  it,  and  that  his  sale  and 
receipt  of  the  money  bound  his  unknown  principal.  So  if  it  be  trans- 
ferred into  the  names  of  *'  P.  or  S.,"  that  is,  of  the  principal  or  broker. 

Trover  for  hemp.  At  the  trial  before  Lord  EUenborough,  Ch.  J. , 
at  the  sittings  after  Trinity  Term  in  London,  it  appeared  that 
Swallow,  a  broker  in  London,  engaged  in  the  hemp  trade,  had 
purchased  for  the  plaintiff,  a  merchant  at  Hull,  a  parcel  of  hemp 
then  lying  at  Symonds*  wharf  in  Southwark,  The  hemp  was 
delivered  to  Swallow,  at  the  desire  of  the  plaintiff,  by  a  transfer 
in  the  books  of  the  wharfinger  from  the  name  of  the  seller  to 
that  of  Swallow.  Shortly  afterwards  Swallow  purchased  for 
the  plaintiff  another  parcel  of  hemp,  lying  at  Brown's  quay, 
Wapping,  which  latter  parcel  was  transferred  into  the  names  of 
Pickering  (the  plaintiff),  or  Swallow.  Both  these  parcels  of 
hemp  were  duly  paid  for  by  the  plaintiff.  Swallow,  however, 
whilst  the  hemp  remained  thus  in  his  name,  having  contracted 
with  Hay  ward  &  Co.,  as  the  broker  of  Blackburn  &  Co.,  for  the 
sale  of  hemp,  and  having  none  of  his  own  to  deliver,  transferred 
into  the  names  of  Hayward  &  Co.  the  above  parcels  in  satis- 
faction of  that  contract,  for  which  they  paid  him  the  value. 
Hayward  &  Co.  shortly  after  became  bankrupts ;  and  the  plaintiff, 
discovering  these  circumstances,  demanded  the  hemp  of  the 
defendants  their  assignees,  and  upon  their  refusal  to  deliver  it 
the  present  action  was  brought.  His  Lordship  was  of  opinion 
upon  this  evidence,  that  the  transfer  of  the  hemp,  by  direction 

t  Though  the  particular  question  v.  N.  IF.  Bank  (1876)  L.  R.  10  C.  P. 

which  arose  in  this  case  has  since  354  {per  Blackburn,  J.  p.  368),  44 

been  covered  by  the  express  pro-  L.  J.  C.  P.  233,32L.  T.  733;  «/o/<««o» 

visions  of  the  I'actors*  Acts,  the  case  v.  Credit  Lyonnais  (1877)  2  C.  P.  D. 

remains  an  important  authority  upon  224,  236,  3  C.  P.  Div.  32,  37, 47  L.  J. 

the  principle  of  holding  out  as  given  C.  P.  241,  36  L.  T.  253,  37  L.  T.  6u7. 

effect  to  by  the  Common  Law  Courts.  — ^E.  C. 
See  the  reference  to  this  case  in  Cole 


voL.xm.]  1812.    K.  B,    16  EAST,  38—48.  .365 

of  the  plaintiff,  into  Swallow's  name,  authorized  him  to  deal    Pickebiko 

with  it  as  owner,  with  respect  to  third  persons;  and  that  the        bubk. 

plaintiff,  who  had  thus  enabled  him  to  assume  the  appearance 

*of  ownership  to  the  world,  must  abide  the  consequence  of  his       [  *^^  3 

o\TO  act.    A  verdict  was  thereupon  found  for  the  defendants, 

with  liberty  to  the  plaintiff  to  move  to  set  it  aside. 

The  Attorney-General  in  the  last  Term  accordingly  moved  for 
a  new  trial,  on  the  ground  that  the  principal  in  this  case,  by 
authorizing  the  transfer  to  be  made  into  the  name  of  his  broker, 
had  done  no  more  than  was  usual  and  notorious  in  the  course  of 
that  business,  and  therefore  gave  no  authority  to  the  broker,  his 
agent,  to  transfer  the  property  without  his  direction.  Where  by 
the  ordinary  course  of  trade  the  possession  of  goods  is  left  with 
an  agent,  he  cannot  dispose  of  it  as  his  own,  but  the  purchaser 
must  look  to  his  authority.  Such  is  the  case  of  a  factor,  who  by 
the  usage  of  trade  has  authority  to  sell,  but  not  to  pledge. 
Therefore  though  he,  like  the  broker  in  this  case,  be  the  apparent 
owner,  yet  his  pledge  will  not  bind  the  principal.  As  in 
APCombie  v.  DavieSfj:  where  an  assignment  of  tobacco  in  the 
King's  warehouse  had  been  taken  by  way  of  pledge  from  the 
broker  who  had  purchased  it  there  in  his  own  name  for  his 
principal,  it  was  held  that  the  pawnee  could  not  retain  it  against 
the  principal. 

The  CouBT  now  distinguished  between  that  case,  which  was 
the  case  of  a  pledge,  and  beyond  the  scope  of  a  broker's  general 
authority ;  and  this,  which  was  the  case  of  a  sale  and  within  his 
general  authority ;  but  they  granted  a  rule  to  shew  cause,  as  the 
point  was  of  general  consequence. 

[The  question  having  been  argued  accordingly,] 

Lord  Ellenborouoh,  Ch.  J. :  [  43  ] 

It  cannot  fairly  be  questioned  in  this  case  but  that  Swallow 
had  an  implied  authority  to  sell.     Streuigers  can  only  look  to  the 
acts  of  the  parties,  and  to  the  external  indicia  of  property,  and 
t  8  £.  B.  534  (6  East,  538,  and  7  East,  5). 
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PicKRRiNa    not  to  the  private  communications  which  may  pass  between  a 
Busk.       principal  and  his  broker :  and  if  a  person  authorize  another  to 
assume  the  apparent  right  of  disposing  of  property  in  the  ordinary 
course  of  trade,  it  must  be  presumed  that  the  apparent  authority- 
is  the  real  authority.    I  cannot  subscribe  to  the  doctrine,  that  a 
broker's  engagements  are  necessarily  and  in  all  cases  limited  to 
his  actual  authority,  the  reality  of  which  is  afterwards  to  be  tried 
by  the  fact.    It  is  clear  that  he  may  bind  his  principal  within 
the  limits  of  the  authority  with  which  he  has  been  apparently 
clothed  by  the  principal  in  respect  of  the  subject-matter ;  and 
there  would  be  no  safety  in  mercantile  transactions  if  he  could 
not.    If  the  principal  send  his  commodity  to  a  place,  where  it  is 
the  ordinary  business  of  the  person  to  whom  it  is  confided  to 
sell,  it  must  be  intended  that  the  commodity  was  sent  thither 
for  the  purpose  of  sale.    If  the  owner  of  a  horse  send  it  to  a 
repository  of  sale,  can  it  be  implied  that  he  sent  it  thither  for  any 
other  purpose  than  that  of  sale  ?    Or  if  one  send  goods  to  an 
auction-room,  can  it  be  supposed  that  he  sent  them  thither 
merely  for  safe  custody  ?    Where  the  commodity  is  sent  in  such  a 
way  and  to  such  a  place  as  to  exhibit  an  apparent  purpose  of 
sale,  the  principal  will  be  bound,  and  the  purchaser  safe.    The 
case  of  a  factor  not  being  able  to  pledge  the  goods  of  his  princiiml 
confided  to  him  for  sale,  though  clothed  with  an  apparent  owner- 
ship, has  been  pressed  upon  us  in  the  argument,  and  consider- 
ably distressed  our  decision.    The  Court,  however,  will  decide 
[  Ui  ]       *that  question  when  it  arises,  consistently  with  the  principle  on 
which  the  present  decision  is  founded.    It  was  a  hard  doctrine 
when  the  pawnee  was  told  that  the  pledger  of  the  goods  had  no 
authority  to  pledge  them,  being  a  mere  factor  for  sale ;  and  yet 
since  the  case  of  Paterson  v.  Tash^^  that  doctrine  has  never  been 
overturned.    I  remember  Mr.  Wallace  arguing  in  Campbell  v. 
Wright,  X  that  the  bills  of  lading  ought  to  designate  the  consignee 
as  factor,  otherwise  it  was  but  just  that  the  consignors  should 
abide  by  the  consequence  of  having  misled  the  pawnees.    The 
present  case,  however,  is  not  the  case  of  a  pawn,  but  that  of  a 
sale  by  a  broker  having  the  possession  for  the  purpose  of  sale. 
The  sale  was  made  by  a  person  who  had  all  the  indicia  of 
t  2  Str.  1178.  \  4  Bun.  2046. 
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property :  the  hemp  could  only  have  been  transferred  into  his    PicKEBixa 
name  for  the  purpose  of  sale;    and  the  party  who  has    so       busk. 
transferred  it  cannot  now  rescind  the  contract.     If  the  plaintiff 
had  intended  to  retain  the  dominion  over  the  hemp,  he  should 
have  placed  it  in  the  wharfinger's  books  in  his  own  name. 

Gbose,  J. : 

The  question,  whether  the  plaintiff  is  bound  by  the  act  of 
Swallow,  depends  upon  the  authority  which  Swallow  had.  This 
being  a  mercantile  transaction,  the  jury  were  most  competent  to 
decide  it ;  and  if  I  had  entertained  any  doubt,  I  should  rather 
have  referred  the  question  to  them  for  their  determination :  but 
I  am  perfectly  satisfied :  I  think  Swallow  had  a  power  to  sell. 

Lb  Blanc,  J. : 

The  law  is  clearly  laid  down,  that  the  mere  possession  of 
personal  property  does  not  convey  a  *title  to  dispose  of  it ;  and,  [  ••^^  ] 
which  is  equally  clear,  that  the  possession  of  a  factor  or  broker 
does  not  authorize  him  to  pledge.  But  this  is  a  case  of  sale. 
The  question  then  is  whether  Swallow  had  an  authority  to  sell. 
To  decide  this,  let  us  look  at  the  situation  of  the  parties. 
Swallow  was  a  general  seller  of  hemp :  the  hemp  in  question  was 
left  in  the  custody  of  the  wharfingers,  part  in  the  name  of 
Swallow,  and  part  in  the  name  of  the  plaintiff  or  Swallow,  which 
is  the  same  thing.  Now  for  what  purpose  could  the  plaintiff 
leave  it  in  the  name  of  Swallow,  but  that  Swallow  might 
dispose  of  it  in  his  ordinary  business  as  broker :  if  so,  the 
broker  having  sold  the  hemp,  the  principal  is  bound.  This  is 
distinguishable  from  all  the  cases,  where  goods  are  left  in  the 
custody  of  persons,  whose  proper  business  it  is  not  to  sell. 

Batley,  J. : 

It  may  be  admitted  that  the  plaintiff  did  not  give  Swallow  any 
express  authority  to  sell ;  but  an  implied  authority  may  be  given : 
and  if  a  person  put  goods  into  the  custody  of  another,  whose 
common  business  it  is  to  sell,  without  limiting  his  authority,  he 
thereby  confers  an  implied  authority  upon  him  to  sell  them. 
Swallow  was  in  the  habit  of  buying  and  selling  hemp  for  others. 
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PicKEBiNo  concealing  their  names.  And  now  the  plaintiff  claims  a  liberty 
Busk.  *^  rescind  the  contract,  because  no  express  authority  was  given 
to  Swallow  to  sell.  But  is  it  competent  to  him  so  to  do  ?  If  the 
servant  of  a  horse-dealer  with  express  directions  not  to  warrant, 
do  warrant,  the  master  is  bound ;  because  the  servant,  having  a 
general  authority  to  sell,  is  in  a  condition  to  warrant,  and  the 
master  has  not  notified  to  the  world  that  the  general  authority  is 
[  ^46  ]  circumscribed.  This  case  *does  not  proceed  on  the  ground  of  a 
sale  in  market  overt,  but  it  proceeds  on  the  principle,  that  the 
plaintiff  having  given  Swallow  an  authority  to  sell,  he  is  not  at 
liberty  afterwards,  when  there  has  been  a  sale,  to  deny  the 
authority. 

Rule  discharged. 


HOBNEYEE  V.  LUSHINGTON. 

(15  East,  46—51.) 

This  case,  which  is  also  reported  in  8  Camp.  85,  will  be  found 
in  its  place  with  the  cases  from  those  reports. — "R.  C. 


1812.  PATERSON  AND  Anothee  v.   GANDASEQXJLt 

^^^'  (15  East,  62-70;  S.  C.  2  Sm.  L.  C.  9th  ed.  378.) 

r  go  1  If  ^®  seller  of  goods,  knowing  at  the  time  that  the  buyer,  though 

dealing  with  him  in  his  own  name,  is  in  truth  the  agent  of  another, 
elect  to  give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the 
▼alue  against  the  known  principal :  but  if  the  principal  be  not  known 
at  the  time  of  the  purchase  made  by  the  agent,  it  seems  that  when  dis- 
covered, the  principal  or  the  agent  may  be  sued,  at  the  election  of  the 
seller ;  unless  where,  by  the  usage  of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing;  as  particularly  in  the  case  of  prin- 
cipals residing  abroad. 

This  was  an  action  for  goods  sold,  and  upon  the  common 
money  counts.    At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at 

t  Compare  Calder  v.   DoheJl  (Ex.  Longman  v.  Lord  Arthur  Hill  (Q,  B. 

Ch.  1871)L.  E.6C.  P.  486,  40L.  J.  July,  1890)  7  Times  L.  E. 639;  inall 

C.  P.  224,  25  L.  T.  129;  CurtxB  v.  of  which  it  was  held  on  the  facta 

Williamwn  (Q.  B.  1874)  L.  B.  10  Q.  B.  that  there  had  not  been  an  election. — 

67,  44  L.  J.  Q.  B.  27,  31  L.  T.  678 ;  E.  C. 
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the  London  sittings  after  last  Trinity  Term,  the  following  facts     Patkhsox 
appeared.    The  defendant  was  a  Spanish  merchant,  and  a  director  gandasequi. 
of  the  Phillippine  trading  company  at  Madrid,  with  which  he 
\vas  engaged  in  adventures  to  a  large  amount.  In  January,  1810, 
being  then  in  London,  he  employed  Messrs.  Larrazabal  &  Go.  of 
XiOndon,  merchants,  to  purchase  for  him  various  assortments  of 
goods  for  the  foreign  market,  for  which  they  were  to  charge 
a   commission  of  2  per  cent.    Larrazabal  &  Co.  accordingly 
applied  to  the  plaintiffs,   requesting  them  to    send    to   their 
counting-house  an  assortment  of  silk  hose  with  their  terms  and 
prices.     Paterson,  jun.  waited  on  them  at  the  time  and  place 
appointed,  with  the  patterns,  terms,  and  prices ;  at  which  time 
the   defendant    was   present  at  the  counting-house,   *and  the       [  ♦63  ] 
samples  were  handed  over  to  him.     He  inspected  them,   and 
selected  such  articles  as  he  required ;  and  the  terms  and  prices 
were  also  shown  to  him  and  left  there.     On  the  6th  of  January 
the  plaintiffs  received  from  Larrazabal  &  Co.  an  order  in  writing 
for  574  dozen  of  silk  hose,  to  be  ready  in  town  on  or  before  the 
20th  of  February  next ;  the  payment  as  agreed  upon  :  (Signed) 
Larrazabal,  Mbnoyo,  and  Trotiaoa:  and  shortly  after  another 
order  for  150  dozen  more,  with  the  like  signature.    Both  these 
orders  were  given  by  Larrazabal  &  Co.  for  the  use  of  and  in 
execution  of  the  orders  received  by  them  from  the  defendant. 
The  goods  were  sold  by  the  plaintiffs  on  the  credit  of  Larrazabal 
&  Co.,  the  invoices  were  made  out  in  their  names  and  sent  to 
them,  and  Larrazabal  debited  the  defendant  with  the  amount. 
Soon  after,  and  before  the  credit  had  expired,  Larrazabal  &  Co. 
became  insolvent ;  and  thereupon  the  plaintiffs  demanded  pay- 
ment of  the  defendant ;  which  being  refused,  the  present  action 
was  brought.    Lord  Ellbnborough,  Ch.  J.  being  of  opinion  upon 
these  facts,  that  the  plaintiffs  had  dealt  with  Larrazabal  &  Co. 
upon  their  sole  and  individual  credit,  knowing  that  the  purchases 
they  made  were  on  account  of  the  defendant,  directed  a  nonsuit. 
In  the  following  Term  it  was  moved  to  set  aside  the  nonsuit,  on  the 
ground  of  assimilating  this  case  of  a  dormant  principal  to  that 
of  a  dormant  partner,  where,  though  the  party  furnishing  goods 
to  the  ostensible  partners  intended  at  the  time  to  give  credit  only 
to  them,  yet  he  may  afterwards  pursue  his  remedy  against  the 

R.R. — VOL.  xin.  B  B 
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Patebson     dormant  partner,  when  discovered.     A  rule  niri  having   been 
Qandabequi.  granted, 

[  64  ]  The  Attomey-Oeneral,  Marryat,  and  LitAedale^  now  shewed 

caase  against  it ;  and  observed  upon  the  facts  of  the  case,  that 
the  defendant,  a  foreigner,  not  wishing  to  pledge  his  credit  in  a 
British  market,  employed  Larrazabal  &  Co.  to  make  purchases 
for  him  on  their  own  account,  to  whom  he  was  to  be  answerable 
for  the  purchases  so  made.  The  plaintiffs  dealt  with  Larrazabal 
&  Co.  as  purchasers,  and  gave  them  credit  for  the  goods,  being 
aware  at  the  time  that  they  were  purchased  by  Larrazabal  &  Co. 
on  account  of  the  defendant.  If  the  defendant  were  to  be  held 
liable  for  the  goods  to  these  plaintiffs,  he  will  have  to  pay  twice 
for  them ;  being  clearly  liable  to  Larrazabal  &  Co. 

(Lord  Ellbnborouoh,  Ch.  J. :  I  have  had  instances  perpetually 
before  me,  where  the  foreign  trader,  not  choosing  to  make  himself 
liable,  has  gone  with  his  agent  to  the  tradesman,  and  bought 
goods  in  the  agent's  name.  I  do  not  find  any  case,  which  decides 
that  where  a  person  sells  goods  to  an  agent,  with  a  knowledge  of 
his  principal  at  the  time,  and  gives  credit  to  the  agent,  he  can 
recover  against  the  principal.) 

{Garrow  for  the  plaintiffs,  observed,  that  the  whole  of  the 
argument  on  behalf  of  the  plaintiffs  was,  that  the  defendant  was 
not  known  to  the  plaintiffs  at  the  time  of  the  sale  to  lie  the 
principal.) 

The  facts  shew  the  contrary.  The  defendant,  it  appears,  was 
present  at  the  time,  and  pointed  out  to  the  plaintiffs  the  different 
articles  which  he  required,  and  selected  them  from  the  patterns. 
The  only  ground  therefore  for  holding  the  defendant  liable  is 
that  the  goods  ultimately  came  to  his  hands.  But  if  this  were 
enough,  every  foreign  colonist  who  consigns  his  produce  to  his 
correspondent  in  this  country,  and  receives  in  return  from  the 
[  *66  ]  merchant  here  *a  cargo  purchased  in  the  British  market,  would 
be  liable  to  the  various  dealers  of  whom  the  articles  composing 
such  cargo  were  purchased.    But  it  has  never  been  attempted  to 
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charge  the  West  India  planter  in  these  cases:  the  reason  of  Paterson 
which  is  that,  as  between  him  and  the  dealers,  it  is  understood  gakdasbqui. 
that  the  merchant  here  purchases  on  his  own  account.  There  is 
no  custom  to  control  that  particular  branch  of  trade,  except  what 
arises  out  of  the  understanding  of  the  parties  :  where  the  deal- 
ings therefore  are  similar,  the  understanding  must  be  the  same* 
Here  the  defendant  stands  precisely  in  the  same  situation  as  the 
West  India  planter.  He  who  employs  another  to  purchase  for 
him  may  indeed  be  liable,  although  the  seller  gave  him  no  credit^ 
if  it  shall  turn  out  that  he  is  the  actual  purchaser  ;  but  there  is 
nothing  in  this  transaction  or  in  the  nature  of  Larrazabal's 
employment  to  shew  that  the  defendant  was  the  purchaser  from 
the  plaintiffs :  on  the  contrary,  the  engagement  between  them 
was  made  with  the  express  view  of  exempting  him  from  all  such 
liability ;  and  the  plaintiffs  by  their  mode  of  dealing  have  shewn 
that  they  so  understood  it,  and  cannot  therefore  now  resort  to 
him. 

(Lord  Ellbnborouoh,  Ch.  J. :  The  case  in  which  I  remember 
that  the  liability  of  a  principal  was  carried  furthest  was  Powel  v. 
Nelson,  upon  the  Western  Circuit,  of  which  Mr.  Justice 
Lawrence  had  a  MS.  note.  There  a  factor  made  purchases 
for  his  principal,  who  made  payments  to  him  on  account. 
Afterwards  the  factor  was  pressed  for  payment  by  a  letter  which 
came  to  the  hands  of  the  principal,  who  transmitted  it  to  the 
factor,  and  with  a  knowledge  of  the  fact  paid  him  the  residue. 
It  was  held  by  Lord  Mansfield,  Ch.  J.  that  the  principal  was 
liable  over  to  the  sellers  for  the  money  he  had  so  paid  to  his 
factor  after  notice.) 

The  Attorney-General  *said  he  believed  that  the  case  went      [  ♦66  ] 
farther,  and  that  the  principal  there  was  held  liable  to  the  whole 
amount  of  the  purchases. 

(Le  Blanc,  J. :  I  should  think  not :  the  case  can  hardly  be 
supported  to  that  extent.) 

If  the  seller  be  at  liberty  to  follow  every  person  into  whose 

B  B  2 
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Patebsoh  hands  the  goods  may  have  come,  it  i^ill  create  endless  confusion. 
Gakdabbqul  a  broker  may  have  purchased  on  account  of  several  principals, 
and  may  have  received  from  each  of  them  payments  on  the 
general  account,  or  may  have  made  such  payments  to  the  seller : 
in  these  cases  how  could  the  seller  apportion  such  payments,  so 
as  to  charge  each  person  with  his  proportional  residue  ?  There 
are  many  instances  where  the  principal  is  not  liable;  as  in 
building  contracts ;  and  yet  the  work  done  and  materials  found 
are  for  the  principal  only. 

(Lord  Ellenborouoh  mentioned  a  late  case  of  Bramali  v.  Lord 
Abingdon,  where  the  defendant  had  contracted  with  a  surveyor, 
who  ordered  goods  from  the  plaintiff  for  the  use  of  the 
defendant's  house ;  and  yet  he  was  held  not  liable.) 

In  the  present  case  it  appears  further,  that  the  plaintiff  has 
made  his  election  to  charge  Larrazabal  &  Co.,  by  delivering  the 
invoices  to  and  debiting  them  with  the  price ;  after  which  they 
cannot  resort  to  the  defendant.  There  may  be  a  shifting  liability 
from  the  broker  to  the  principal,  when  the  latter  is  disclosed ;  but 
if  once  the  election  be  made,  that  liability  ceases;  for  the 
plaintiffs  cannot  have  two  concurrent  debtors. 

Garrow,  Park,  and  Richardson,  contra. 

There  is  no  circumstance  in  this  case  to  shew  that  the  plaintiffs 
knew  at  the  time  of  the  sale  that  the  defendant  was  the  principal, 
except  that  of  his  happening  to  be  at  the  counting-house  when 
[  •67  ]  the  goods  were  selected.  So  far  from  *knowing  him  to  be  the 
principal,  it  does  not  appear  that  they  knew  him  even  by  name. 
The  circumstance  of  their  making  out  the  bills  of  parcels  to 
Larrazabal  &  Co.  carries  the  case  no  further  ;  for  that  was  done 
at  a  time  when  they  were  ignorant  of  the  defendant's  liability ; 
which  is  an  answer  also  to  the  argument  derived  from  the  supposed 
election  of  the  plaintiffs  to  resort  to  Larrazabal  &  Co.  only ;  it 
being  impossible  for  them  to  have  made  any  such  election  until 
they  knew  the  parties  between  whom  they  might  elect.  It  is 
therefore  the  common  case  of  a  broker  who  has  made  purchases 
for  his  principal  without  mentioning  his  name,  in  which  the 
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principal  has  always  been  held  liable ;  as  in  Waring  v.  Favenck,\     Patebson 

and  Kymer  V.  Smcercropp.l     In  RaUton  v.  Hodgson i%  London  gandasequi. 

sittings  after  Trinity  Term,  1804,  and  Peele  v.  Hodgson,^  at  the 

sittings  after    Michaelmas  Term,   1804,   where  the  defendant 

bought  goods  of  the  plaintiffs  in  the  name,  and  upon  the  credit, 

of  Smith  &  Co. ;  but  those  purchases  were  made  in  reality  on 

his  own  account ;  he  was  held  to  be  liable.    Mansfield,  Ch.  J. 

said.  Suppose  a  principal  authorizes  a  factor  to  sell  goods,  and  he 

sells  them  in  his  own  name,  the  principal  may  call  on  the  vendee 

for  payment.     Suppose  the  defendant  had  not  been  known  to  be 

the  buyer,  he  would  still  have  been  liable  :  Smith  &  Co.  would 

only  have  been  nominal  buyers.     So  in  Scrimshire  v.  Alderton^W 

even  where  a  factor  sold  on  a  del  credere  commission,  the  vendee 

was  held  liable  to  the  owner  of  the  goods  after  notice  given  not 

to  pay  the  factor.     This  is  not  like  the  case  put  of  a  foreign 

principal  residing  abroad ;  for  the  defendant  was  *resident  here,       C  *^®  3 

and  establishing  a  house  of  trade.    Neither  can  it  be  compared 

with  that  of  a  person  engaging  with  a  surveyor  in  a  building 

contract ;  because  there  the  persons  employed  under  the  surveyor 

have  notice  by  the  course  of  the  trade  that  they  are  dealing  with 

him  only.    Here  if  the  defendant  had  wished  to  exempt  himself 

from  the  ordinary  liability,  he  should  have  given  notice  to  the 

sellers  that  they  were  to  look  to  Larrazabal  &  Co.  only.     No 

confusion  will  arise  from  holding  the  defendant  liable,  because 

the  goods  here  were  bought  wholly  on  his  account,  and  not,  as  in 

the  case  supposed,  on  th    account  of  several  principals. 

Lord  Ellenborough,  Ch.  J.  : 

The  Court  have  not  the  least  doubt  that  if  it  distinctly  appeared 
that  the  defendant  was  the  person  for  whose  use  and  on  whose 
account  the  goods  were  bought,  and  that  the  plaintiffs  knew  that 
fact  at  the  time  of  the  sale,  there  would  not  be  the  least  pretence 
for  charging  the  defendant  in  this  action.  But  the  doubt  is  whether 
that  does  sufficiently  appear  by  the  evidence.     It  appears  that 

t  10  B.  E.  638  (1  Camp.  N.  P.  Cas.  moving  for  the  rule ;  and  see  a  note 

85).  thereof  in  Addison  y.    Oandassequi, 

X  10  B.  B.  646  (1  Camp.  N.  P.  Cas.  p.  691  poat. 

109).  II  2  Stra.  1182. 

§  These  cases  were  mentioned  on 
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PATSB80N    the  defendant  was  present  at  the  counting  house  of  Larrazabal, 
Oakd^squi.  vhere  one  of  the  plaintiffs  had  come  by  appointment,  and  in  his 
presence  inspected  and  selected  such  of  the  articles   as    he 
required :  that  the  goods  were  afterwards  ordered  by  Larrazabal 
&  Co.,  credit  given  to  them,  and  the  invoices  made  out  in  their 
name,  and  sent  to  them.     The  question  is  whether  all  this  was 
done  with  a  knowledge  of  the  defendant  being  the  principal  ? 
The  law  has  been  settled  by  a  variety  of  cases,  that  an  unknown 
principal,  when  discovered,  is  liable  on  the  contracts  which  his 
agent  makes  for  him  :  but  that  must  be  taken  with  some  qualifi- 
cation, and  a  party  may  preclude  himself  from  recovering  over 
[  *^9  ]       ^against  the  principal,  by  knowingly  making  the  agent   his 
debtor.      It  certainly  appeared  to  me  at  the  trial  that   the 
plaintiffs  knew  of  the  defendant  being  the  principal,  and  had 
elected  to  take  Larrazabal  &  Co.  as  their  debtors,  or  I  should 
not  have  nonsuited  the  plaintiffs :  but  as  there  may  perhaps  be 
a  doubt  upon  the  evidence,  whether  the  plaintiffs  had  a  perfect 
knowledge  of  that  fact,  it  may  be  as  well  to  have  it  re-considered. 

Grose,  J. : 

I  think  that  the  plaintiffs  in  this  case  might  have  elected 
whom  they  would  have  for  their  debtor  :  and  here  they  seem  to 
have  made  their  election.  That  however  is  the  only  doubt 
which  is  fit  to  be  considered. 

Le  Blanc,  J.  : 

It  will  be  material  to  have  the  facts  enquired  into  more  fully, 
in  order  to  ascertain  whether  the  tradesmen  sold  to  the  agents 
with  a  knowledge  of  the  party  for  whom  they  were  buying ; 
or  whether,  without  such  knowledge,  they  chose  to  give  credit 
to  the  agents,  whether  buying  for  another  or  for  themselves. 
Many  of  the  cases  may  perhaps  be  found  distinguishable  from 
this  by  their  not  falling  precisely  within  the  doctrine  applicable 
to  principal  and  broker :  and  it  may  be  necessary  to  consider  in 
the  present  case,  whether  any  distinction  can  be  made  between  a 
home  and  a  foreign  principal. 

Baylby,  J. : 
There  may  be  a  particular  course  of  dealing  with  respect  to 
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trade  in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable     Patbbson 

in  cases  where  a  home  principal  would  be  liable  :  that  would  be  gakdIsequi. 

a  question  for  the  jury.     I  have  generally  understood  that  the 

seller  may  look  to  the  principal  when  he  discovers  him,  unless 

he   *ha8  abandoned  his  right  to  resort  to  him.    I  agree  that       [  '70  ] 

where  the  seller  knows  the  principal  at  the  time,  and  yet  elects 

to  give  credit  to  the  agent,  he  must  be  taken  to  have  abandoned 

such  right,  and  cannot  therefore  afterwards  charge  the  principal. 

I  think  it  should  be  reconsidered  in  this  case  whether  the 

plaintiffs  did  so. 

Ride  absolute. 


OSWELL  AND  Another  v.   VIGNE.  1812. 

(15  East,  70-77.)  •''«*•  31- 


An  assured  upon  a  policy  on  ship,  not  having  leave  to  carry  simulated 
papers,  cannot  recover  for  a  loss  by  capture,  if  it  appear  by  the 
sentence  of  the  foreign  prize  court  that  one  of  the  causes  stated  for  the 
condemnation  was  the  carrying  of  simulated  papers. 


[70] 


This  was  an  action  on  a  policy  of  assurance  on  the  ship 
Wassila,  at  and  from  London  to  any  port  or  ports  in  the  Baltic. 
The  policy  did  not  contain  any  leave  to  carry  simulated  papers. 
The  interest  was  averred  in  one  Yakof  Fomin,  and  a  total  loss 
alleged  by  attack  and  seizure  of  the  enemy.  At  the  trial  before 
liord  EUenborough,  Ch.  J.,  at  the  London  sittings  after  Trinity 
Term,  it  appeared  that  Fomin  was  a  Bussian  subject ;  that  the 
ship  sailed  with  a  licence  on  the  voyage  insured  from  London  to 
Petersburgh ;  and  after  touching  at  Gottenburg  was  captured  by 
a  Danish  privateer,  carried  into  Arlborg,  and  condemned  as  prize 
to  the  captors ;  which  sentence  of  condemnation  was  afterwards, 
on  appeal,  confirmed  by  the  Court  of  Admiralty  at  Copenhagen. 
Extracts  of  the  sentences  of  condemnation  and  confirmation  were 
put  in,  and  were  as  follows.  21st  June,  1810 :  Sentence  of  con- 
demnation pronounced  in  the  case  No.  7,  the  privateer  Jorgen 
Neilson^  plaintiff,  and  Capt.  Geo.  Weyer,  ship  Wassila,  defendant. 
Under  the  present  case  it  has  been  confessed  by  the  captain  and 
crew  of  the  brig  Wassila,  brought  to  Arlborg  by  the  privateer 
Jorgen  Neilson,  that  the  ship  coming  from  ^London  has  made       [  ^7i  ] 
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OswELL      use  of  an  English  convoy  thence  to  Gottenburg,  and  formerly 
VioNE.      from  Cronstadt  through  the  Belt.    By  reason  thereof,  and  as  the 
ship's  papers  are  besides  not  in  due  order,  there  cannot,  without 
any  further  examination,  be  the  least  doubt  but  that  the  ship, 
together  with  that  part  of  the  cargo  she  had  in  at  the  capture, 
must  be  adjudged  to  the  privateer  who  has  made  the  prize  at  a 
lawful  place,  and  has  been  supplied  with  a  letter  of  marque. 
Sentence  of  confirmation,  2nd  December,   1810.     Though  the 
nationality  of  the  ship  Wassila,  as  Russian,  were  perfectly  cleared 
up,  still  it  has  been  evidently  proved,  that  it  has  been  forfeited 
by  the  conduct  of  the  plaintiff  (the  agent  of  Fomin  at  Copen* 
hagen)  and  the  captain  on  this  voyage.    It  has  been  confessed 
by  Capt.  Geo.  Weyer  and  his  whole  crew,   and  the  plaintiflf 
himself  has  acknowledged,  that  the  vessel  went  last  year  through 
the  Belt  under  English  convoy  with  a  cargo  bound  to  London, 
which  was  also  unloaded  there.  Afterwards  the  vessel  went  from 
London  to  Gottenburg  under  convoy,  and  was  to  follow  the  same 
for  the  future ;  but  she  did  not  get  ready  soon  enough.    That 
the  captain  on  the  voyage  has  used  a  simulated  clearance,  has 
had  false  papers,  and  has  kept  a  false  journal.     These  are  the 
usual  means  whereby  to  conceal  a  smuggling  trade  with  the 
enemy.     Thus  it  is  plain  that  this  vessel  is,  according  to  the 
regulation  for  captors,  liable  to  condemnation.   And  it  concluded 
by  decreeing  that  the  sentence  of  the  Prize  Court  should  remain 
in  force. 

Under  these  circumstances  it  was  contended  at  the  trial,  on 
behalf  of  the  defendant,  that  the  carrying  simulated  papers,  not 
being  within  the  terms  of  the  policy,  and  being  the  ground  of 
the  condemnation  of  the  ship,  the  plaintiffs  were  not  entitled  to 
recover  for  a  loss  of  which  they  were  the  eflBcient  cause.  But  a 
[  •72  ]  verdict  *was  taken  for  the  plaintiffs,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit ;  which  rule  was  accordingly  obtained 
in  the  last  Term,  when  a  case  of  Steele  v.  Lacy  was  cited,  where 
the  plaintiff  having  obtained  a  verdict  at  the  sittings  in  London 
in  C.  B.  under  similar  circumstances,  the  Court  of  C.  B.  after- 
wards granted  a  new  trial. 

The  Attorney-General,  Park^  and  Gaselee,  now  shewed  cause : 
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1st,  Admitting  that  the  sentence  has  proceeded  on  the  ground  Oswell 
of  the  ship  having  carried  simulated  papers,  there  is  nothing  viokb. 
illegal  in  carrying  such  papers :  and  though  it  may  not  be 
included  within  the  precise  terms,  it  is  nevertheless  within  the 
general  scope  of  the  adventure  insured.  This  was  an  insurance 
from  London  to  any  ports  in  the  Baltic,  and  the  ship's  destina- 
tion was  to  Petersburgh ;  which  is  within  the  policy.  It  Vas 
well  known  to  all  parties  that  the  circumstance  of  her  having 
touched  in  England  was  a  cause  of  condemnation  in  the  enemy's 
ports.  But  as  every  ship  must  carry  some  clearance,  and  the 
want  of  one  would  in  itself  have  been  a  ground  of  condemnation ; 
80  a  true  clearance  in  the  present  case  would  have  equally 
subjected  her  to  condemnation,  because  it  would  have  shewn  she 
came  from  England.  By  carrying  simulated  papers,  therefore, 
the  assured  have  done  every  thing  in  their  power  to  protect  the 
underwriters  from  the  chance  of  a  loss  ;  who,  if  they  had  not  so 
done,  might  more  reasonably  have  objected  that  the  assured  had 
risked  the  safety  of  the  ship  by  neglecting  that  which  is  now  a 
common  precaution.  It  would  be  unjust  to  hold  that  the 
carrying  of  simulated  papers  for  the  purpose  of  concealing  a  fact, 
which  if  known  must  necessarily  have  induced  a  condemnation, 
*avoid8  the  policy.  The  only  object  in  carrying  them  was  the  [  •73  ] 
protection  of  the  ship. 

(Lord  Ellenborough,  Ch.  J.  :  Is  it  contended  that  the  assured 
are  authorized  to  do  any  act  intended  for  the  bond  fide  protection 
of  the  ship  ?  Would  then  the  assured  have  been  at  liberty  to 
resist  a  right  of  search  on  account  of  her  having  these  papers  on 
board?) 

Supposing  that  search  would  necessarily  have  led  to  her  condem- 
nation, the  underwriters  could  not  have  objected  to  the  assured's 
making  such  resistance. 

(Lord  Ellenborough,  Gh.  J. :  Is  not  then  the  risk  thereby 
altered ;  and  should  not  the  assured  have  authorized  themselves, 
by  leave  of  the  underwriter,  to  take  such  precarious  muniments 
on  board  ?) 
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OswBLif      They  were  not  precarious,  because  without  them  the  ship  could 

YiGKK.       ^ot  avoid  condemnation.     This  is  like  the  case  of  a  ship  carrying 

false  colours  to  deceive  an  enemy  in  sight :  if  a  condemnation 

ensued  on  that  account,  would  it  preclude  the  assured  from 

recovering  ? 

(Bayley,  J. :  Carrying  false  colours  could  not  be  a  ground  of 
condemnation. 

Lord  Ellbnborouqh,  Ch.  J. :  Carrying  a  variety  of  colours  has 
never  been  considered  as  a  contravention  of  the  law  of  nations.) 

False  colours  are  more  calculated  to  deceive  than  false  papers ; 
for  they  tend  to  elude  pursuit  and  search.  This  is  not  like  the 
case  of  Steele  v.  Lcu:ey,\  which  left  untouched  the  question  as  to 
simulated  papers.  There  the  ship  had  been  condemned  for  not 
producing  a  passport  when  demanded.  Denison  v.  Modigliani  I 
has  been  overruled  by  Moss  v.  Byrom ;  §  in  which  latfer  case  it 
was  held  that  the  taking  letters  of  marque  without  leave  of  the 
underwriter  did  not  vary  the  risk,  so  as  to  avoid  the  policy. 
But  2ndly,  They  argued  that  it  did  not  necessarily  appear  on  the 
[  *74  ]  face  *of  these  sentences  that  the  ship  was  condemned  for  car- 
rying simulated  papers :  that  other  causes  were  mentioned ;  as 
the  confession  of  the  captain,  that  the  vessel  went  last  year 
through  the  Belt  under  English  convoy  with  a  cargo  bound  to 
London,  which  was  also  unloaded  there ;  and  that  afterwards  the 
vessel  went  from  London  to  Gottenburg  under  convoy.  The 
sentence  therefore  first  states  a  smuggling  trade  with  the  enemy, 
and  then  adds  that  the  ship  had  simulated  papers ;  and  concludes, 
that  those  were  the  means  whereby  to  conceal  a  smuggling  trade 
with  the  enemy.  It  should  seem  therefore  that  the  ground  of 
condemnation  was  that  the  ship  carried  on  a  smuggling  trade 
with  the  enemy ;  and  the  other  parts  of  the  sentence  are  only 
the  evidence  whereby  the  Court  arrived  at  that  conclusion. 
The  words  in  the  first  sentence,  ''  by  reason  thereof,"  cannot 
refer  to  simulated  papers;   there  being  no  mention  made  of 

t  Cited  in  Bell  y.   Car%tair$,   12  t  5  T.  B.  580. 

B.  B.  557  (14  East,  387).  S  3  B.  B.  208  (6  T.  B.  379). 
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them  in  the  preceding  part :  they  must  be  taken  to  refer  only  to  Oswbli. 
that  which  is  stated  before,  viz.  that  the  ship  coming  from  vioiib. 
Liondon  had  made  use  of  an  English  convoy,  &c. 

(Lord  Ellenbobouoh,  Ch.  J. :  The  words  are,  '*  by  reason 
thereof,  and  as  the  ship's  papers  are  not  in  due  order : "  it  is  a 
condemnation  therefore  for  these  conjunct  causes.) 

It  is  incumbent  on  the  underwriter  to  shew  affirmatively  that  the 
carrying  simulated  papers  was  a  cause  of  condemnation :  the 
assured  is  not  bound  to  negative  the  possibility  of  its  being  so  ; 
and  it  is  sufficient  for  him  if  it  only  remain  doubtful. 

Garroic,  Topping^  and  Richardson,  contra. 

Coupling  the  two  sentences  together  there  can  be  no  doubt 
that  the  carrying  simulated  papers  was  the  ground  of  condemna- 
tion; or,  if  the  sentences  did  not  proceed  wholly  *on  this  ground,  [  *75  ] 
that  it  was  at  least  one  of  the  operative  causes :  and  in  either 
view,  if  the  plaintiffs  were  not  at  liberty  to  carry  simulated 
papers,  they  will  be  precluded  from  recovering  in  this  action : 
because  a  party  cannot  avail  himself  of  a  loss  of  which  he  has 
been,  in  whole  or  in  part,  the  efficient  cause.  The  only  remain- 
ing question  therefore  is  whether  the  assured  were  at  liberty  to 
carry  simulated  papers  without  the  permission  of  the  underwriter? 
But  that  has  been  already  decided  in  the  negative  in  Horn  eyer  v. 
Lushington  ;  f  where  the  verdict  having  been  found  against  the 
assured  on  this  very.point,  the  Court  refused  to  grant  a  rule  nisi 
for  a  new  trial.  There  is  no  inconvenience  in  that  doctrine ;  for 
it  is  easy  to  give  notice  to  the  underwriter,  where  the  party 
means  to  carry  simulated  papers,  and  to  obtain  his  leave  for  that 
purpose;  and  it  is  right  that  such  notice  should  be  given, 
because  in  some  respects  the  risk  may  be  varied  by  carrying 
them.  In  Moss  v.  Byrom  the  letters  of  marque  were  taken 
without  any  intention  of  using  them. 

Lord  Ellenbobouoh,  Ch.  J. : 
It  has  been  determined  by  the  decisions  of  the  Courts  of 
t  15  East,  46,  3  Oamp.  85,  and  see  poBt,  in  loco  of  the  latter  report. 
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08WELL  Admiralty,  that  the  carrying  simulated  papers  is  an  efficient  cause 
VioNB.  of  condemnation.  This  ship  had  simulated  papers  on  board.  The 
question  then  is  if  the  carrying  them  were  one  of  the  causes  of 
her  condemnation :  if  it  were,  it  was  a  risk  to  which  the  under- 
writer has  been  exposed  without  his  consent.  In  Denison  v. 
Modigliani  the  taking  the  letters  of  marque  only  indicated  an 
intention  to  use  them,  which  if  the  assured  had  afterwards  done, 
that  might  have  been  a  deviation,  and  discharged  the  under- 
writer ;  inasmuch  as  the  party  was  not  warranted  to  enter  into  a 
[  ^76  ]  hostile  ^speculation,  under  an  insurance  intended  to  protect  a 
mercantile  adventure.  But  that  intention  was  not  carried  into 
effect ;  and  therefore  the  principles  on  which  that  case  was  decided 
were  in  the  subsequent  case  of  Moss  v.  Byrom  considered  as  new, 
and  going  to  the  extreme  verge,  and  it  has  not  since  been  acted 
upon.  The  question  however  here  is  whether  the  simulated 
papers  were  not  a  co-efficient  cause  of  condemnation  ?  In  order 
to  ascertain  that,  we  must  look  to  the  sentence.  It  commences, 
"  Though  the  nationality  of  the  ship  Wassila  as  Russian  were 
perfectly  cleared  up,  still  it  has  been  evidently  proved  that  it  has 
been  forfeited  by  the  conduct  of  the  captain  on  this  voyage.  It 
has  been  confessed  by  the  captain  and  his  whole  crew  that  the 
vessel  went  last  year  through  the  Belt  under  English  convoy 
with  a  cargo  bound  to  London,  which  was  also  unloaded  there  : 
afterwards  the  vessel  went  from  London  to  Gottenburg  under 
convoy,  and  was  to  follow  the  same  for  the  future,  but  did  not 
get  ready  soon  enough."  It  then  seems  to  take  up  a  new  stage 
of  proceeding  applicable  to  this  voyage.  "  The  captain  on  the 
voyage  has  used  a  simulated  clearance,  has  had  false  papers, 
and  kept  a  false  journal.  These  are  the  usual  means  whereby  to 
conceal  a  smuggling  trade  with  the  enemy.  Thus  it  is  plain  that 
this  vessel  is,  according  to  the  regulations  for  captors,  liable  to 
condemnation."  Why  does  the  sentence  use  the  term  *^  thus," 
except  as  referring  to  what  has  been  before  stated,  viz.  the  having 
a  simulated  clearance  and  false  papers?  Can  anyone  doubt, 
after  reading  the  sentence,  that  this  is  at  least  one  of  the  efficient 
causes  of  condemnation?  I  cannot  say  that  it  did  not  make  a 
main  ingredient  in  the  cause  of  condemnation ;  and  if  so,  it  has 
[  *77  ]       induced  a  forfeiture  brought  on  by  the  act  of  the  assured  *them- 
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selves.    As  long  as  the  comity  of  nations  is  allowed  to  stand,  and      Obwbll 
to  regard  these  condemnations  as  final,  and  not  as  res  inter  alios       vignk. 
acta ;  it  seems  to  me  that  looking  at  this  sentence  as  our  guide, 
we  must  consider  the  carrying  simulated  papers  as  one  of  the 
grounds  of  forfeiture. 

Grose,  J. : 

Though  this  is  an  ungracious  defence,  yet  looking  to  the 
sentence,  I  cannot  but  say  that  the  carrying  simulated  papers  is 
a  ground  of  the  condemnation  ;  and  being  so,  that  the  plaintiffs 
cannot  recover  upon  this  pohcy  in  consequence  of  the  loss  from 
that  cause. 

Le  Blanc,  J. : 

The  defendants  contend  that  they  are  to  be  relieved  from  this 
loss,  because  it  was  induced  by  the  act  of  the  plaintiffs :  and  they 
are  bound  to  make  out  that  point.  I  take  it  to  have  been  decided 
in  many  cases  in  the  Court  of  Admiralty,  that  having  simulated 
papers  is  a  ground  of  condemnation.  The  question  then  is, 
was  this  a  ground,  or  one  of  the  grounds  of  condemnation  ?  I 
think  that  looking  at  the  sentence,  it  must  be  taken  to  be  one  of 
those  grounds,  independently  of  which  we  cannot  say  that  the 
ship  would  have  been  condemned. 

Baylby,  J.  concurred. 

Rvle  absolute. 
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1812.  BLACKBURNE  v.  THOMPSON. 

-^^*'  (15  East,  81—96;  8.  C.  at  Niai  Prim,  3  Camp.  61—67.) 

r  91  -1  The  King  having,  by  orders  in  ooxincil,  declared  certain  ports  in  St. 

Domingo  not  hostile,  which  had  formerly  been,  but  were  no  longer  in 
the  possession  nor  under  the  dominion  of  France ;  though  such  declara- 
tions were  made  for  collateral  and  limited  purposes,  not  coyering  in 
their  terms  the  trading  in  question,  yet  a  trading  to  such  ports  from 
parts  of  the  Kiog's  dominions,  not  named  in  such  prior  limited  orders, 
was  held  to  be  legalized,  the  same  as  to  neutral  poi-ts  in  general,  by 
such  authoritative  recognition  of  those  ports  in  St.  Domingo  not  being 
hostile :  and  the  inference  as  to  the  legality  of  such  neutral  trade  is  not 
rebutted  by  a  subsequent  order  of  council  opening  the  trade  generally 
(so  as  to  cover  in  its  terms  the  particular  adventure)  to  all  ports  of  St. 
Domingo  not  in  the  possession  of  France.  And  such  trade  to  neutral 
ports,  requiring  no  licence  from  the  Crown,  is  not  restricted  by  the  fact 
of  a  British  ship  carrying  a  licence  for  trading  to  them  from  Ghreat 
Britain  with  a  certain  specified  cargo ;  but  tbo  British  trader  may,  not- 
withstanding, carry  other  lawful  goods,  and  insure  his  whole  adventure, 
and  may  recover  from  the  underwriter  a  loss  arising  from  capture  by 
a  British  cruiser,  though  induced  by  the  fact  of  such  trading  with  goods 
not  covered  by  the  licence  which  was  produced  to  the  captor :  for  tho 
licence  itself  not  being  necessary,  the  carrying  of  goods  not  included  in 
it  was  no  legal  cause  of  seizure,  however  it  might  operate  upon  the 
question  of  costs  in  the  Prize  Court. 

This  was  an  action  on  a  policy  of  insurance,  effected  on  the 
21st  of  December,  1807,  on  the  ship  Elizabeth  and  Mary,  and 
her  cargo,  (the  goods  being  valued)  at  and  from  London,  until 
the  ship's  arrival  at  her  last  port  or  place  of  discharge  in  Hayti : 
and  the  plaintiff  declared  as  upon  a  loss  by  seizure  and  detention 
of  persons  unknown  on  the  high  seas.  The  facts  which  appeared 
at  the  trial  before  Lord  EUenborough,  Ch.  J,  at  Guildhall,  were 
that  this,  which  was  a  British  ship,  having  a  cargo  of  goods 
shipped  in  Oct.,  1807,  sailed  in  December  to  the  Island  of  St. 
Domingo  (called  Hayti  in  the  policy),  from  the  port  of  London, 
and  carried  a  licence  from  the  King  in  council,  authorising  the 
[  •82  ]  *plainti'ff  and  other  British  merchants  "  to  export  from  the  port 
of  London  to  any  port  or  place  in  the  island  of  St.  Domingo  or 
Hayti,  as  are  not  or  shall  not  be  under  the  immediate  dominion, 
and  in  the  actual  possession,  of  any  of  the  King's  enemies, 
British  manufactures  and  East  India  goods;  and  to  import  a 
return-cargo  of  articles  of  the  growth  and  produce  of  the  said 
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island  (except  copper  :  ")  and  the  licence,  which  was  addressed  to  Blackburke 
all  commanders  of  the  King's  ships  and  of  privateers  and  others,  tuohpsok. 
directed  that  the  ship  and  cargo  should  not  be  liable  to  condem- 
nation as  prize  in  any  of  the  King's  Courts  of  Admiralty  or  Vice- 
Admiralty,  either  on  account  of  the  existing  war,  or  any  other 
hostilities  which  might  in  the  meantime  take  place.  With  a 
proviso  that  the  licence  should  not  be  considered  to  protect  any 
other  property  laden  on  board  the  said  ship  which  might  be 
otherwise  liable  to  confiscation  as  prize,  except  the  property  of 
the  plaintiff  and  other  British  merchants,  being  of  the  descrip- 
tion therein  before  specified.  And  providing  further,  that  if  the 
said  property  should  be  seized  or  detained,  either  in  the  outward 
or  homeward-bound  voyage,  by  any  ships  of  war  or  privateers, 
and  be  brought  to  adjudication  in  any  of  the  Admiralty  or  Vice- 
Admiralty  Courts,  the  said  property  should  be  forthwith  released, 
upon  a  claim  being  exhibited,  and  sufficient  bail  being  given  to 
answer  the  adjudication  thereof,  &c.  This  licence  was  to  remain 
in  force  for  18  months  from  the  date,  which  was  the  14th  of 
October,  1807.  The  outward  cargo  consisted  principally  of  goods 
of  the  description  mentioned  in  the  licence :  but  in  addition  to 
these  the  plaintiff  put  on  board  a  quantity  of  claret,  Dutch 
cheese,  and  Madeira  wine ;  and  with  this  cargo  she  arrived  at 
Cape  Fran9oi8,  a  port  of  St.  Domingo ;  where  she  disposed  of 
about  a  fifth  of  her  cargo,  and  contracted  *for  the  remainder  [  *^^  ] 
with  an  agent  of  Christophe,  the  ruler  of  that  port  of  the  island, 
which  was  to  be  deUvered  at  St.  Marc's,  another  port  of  the 
island  under  his  rule :  for  which  the  ship  accordingly  sailed ; 
bat  before  she  reached  her  destination,  she  was  seized  as  a  prize 
by  a  British  ship  of  war,  in  consequence  of  having  on  board  the 
claret,  which  was  not  included  in  the  licence,  and  was  carried 
into  Jamaica,  and  the  cargo  condemned  in  the  Vice- Admiralty 
Court  there,  on  the  ground  of  its  being  enemy's  property,  in 
consequence  of  the  contract  of  sale  to  Christophe :  against  which 
there  was  an  appeal  to  the  King  in  council,  by  which  Court  the 
sentence  of  condemnation  was  reversed,  and  the  cargo  ordered  to 
be  restored  to  the  claimants,  on  payment  of  the  captors'  expenses 
in  both  courts. 

Certain  orders  of  Council  were  referred  to  at  the  trial  on  the 
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Blaokbubxk  part  of  the  assured,  of  a  date  prior  to  this  transaction,  recogniz- 
Thompson.  ^&  ^^  ^^  ^^^  said,  the  national  character  of  that  part  of  St. 
Domingo  to  which  this  adventure  extended,  as  no  longer  hostile 
to  our  Government,  and  therefore  legalizing  the  adventure  inde- 
pendently of  the  licence.  On  the  other  hand,  those  orders  were 
contended  to  be  of  a  partial  and  limited  nature,  not  embracing 
the  trading  in  question,  and  that  such  trading  was  illegal  until 
warranted  by  some  authoritative  act  of  recognition  by  the  British 
Government,  which  it  was  said  had  no  existence  till  after  the 
transaction  in  question.  And  further,  that  whether  a  licence 
was  necessary  or  not  for  the  particular  adventure ;  yet  as  the 
assured  had  thought  proper  to  obtain  one,  he  was  bound  by  the 
terms  of  it ;  and  his  departure  from  it  by  taking  on  board  goods 
of  a  description  not  covered  by  the  licence,  being  the  efficient 
[  *84  ]  cause  of  the  seizure  and  detention,  *the  loss  was  to  be  attributed 
to  his  own  act,  and  therefore  he  could  not  recover  the  average 
loss  sought  to  be  obtained  by  this  action.  Lord  Ellenbobough, 
Ch.  J.  however  overruled  the  defendant's  objections,  and  the 
plaintiff  recovered  a  verdict  for  the  amount  of  the  loss  proved. 

Carr,  in  Michaelmas  Term  last  moved  to  set  aside  the 
verdict  and  enter  a  nonsuit,  or  for  a  new  trial,  upon  two  grounds ; 
1st,  that,  without  the  licence,  the  voyage  would  have  been  illegal. 
2ndly,  that  the  assured  himself  was  the  efficient  cause  of  the  loss 
by  taking  on  board  that  part  of  the  cargo,  which,  whether  lawful 
or  not,  had  at  all  events  subjected  the  ship  to  a  rightful  deten- 
tion, (as  not  being  included  in  the  Ucence  which  she  carried  ;) 
which  appeared  by  the  Court  of  Appeal  having  only  directed 
restitution  on  the  terms  of  paying  all  the  captor's  expenses. 
Upon  the  first  point,  the  argument  was  shortly  this:  St. 
Domingo  was  at  one  time  a  colony  of  France,  the  enemy  of 
Great  Britain ;  and  it  was  for  the  Crown  to  judge  at  what  period, 
if  at  all,  during  its  internal  revolution,  it  ceased  to  be  hostile. 
The  first  order  of  Council,  allowing  of  any  trade  to  the  sub- 
jects of  this  country  with  St.  Domingo,  was  one  of  the  19th  of 
November,   1806,t    giving    free    liberty    of    commerce   to    St. 

t  Thifl  is  to  be  found  in  the  Appendix  to  the  1  vol.  of  Edwards's  Adm. 
Bep.  A. 
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Domingo,  subject  to  certain  restrictions,  from  the  Bahama  and  Blackburn b 
Leeward  islands.  The  next  was  an  order  of  the  11th  of  Feb-  thomwox. 
ruary,  1807,  t  which  was  also  of  a  limited  nature,  not  covering 
in  its  terms  this  adventure.  It  enabled  all  British  vessels  cleared 
out  from  any  of  the  ports  of  the  United  Kingdom  to  Buenos 
Ayres  and  the  river  Plata  to  proceed  *to  any  port  of  the  island  [  *85  ] 
of  St.  Domingo,  not  in  the  immediate  possession  and  under  the 
control  of  France,  or  Spain,  and  there  to  dispose  of  their  cargoes, 
and  to  load  produce  in  return.  The  next  was  an  order  of  the 
15th  of  July,  1807,  like  the  first,  but  limited  to  a  trading  with 
Nova  Scotia,  t  And  lastly  an  order  of  the  14th  of  December, 
1808,  which  was  subsequent  to  the  adventure,  and  therefore  could 
not  legalize  it,  which  opened  to  the  British  trade  in  general  all 
the  ports  of  St.  Domingo  not  in  the  possession  of  France,  in  like 
manner  as  to  any  neutral  country.  And  he  contended  that  the 
Court  of  Appeal  had  erroneously  reversed  the  sentence  of  con- 
demnation of  the  Prize  Court:  and  that  the  underwriter  was 
not  concluded  by  the  sentence  of  restitution  from  shewing  the 
illegality  of  the  voyage. 

The  Attorney-General,   Garroit\  Park,  and   Campbell,  now 

shewed  cause  against  the  rule,  and  contended  that  the  trade  to 

St.  Domingo,  as  to  a  neutral  country,  was  legal,  independently 

of  the  licence;   for  that  the  neutrality  of   that  country  with 

respect  to  trade  had  been  impliedly  recognized  by  the  acts  of 

the  British  Government  prior  to  and  at  the  time  of  the  adventure 

in  question ;  although  they  admitted  that  the  adventure  was  not 

covered  by  the  express  terms  of  any  of  the  prior  orders  in 

Council  which  had  been  referred  to.     This  neutral  character  of 

such  of  the  ports  of  St.  Domingo  as  were  not  under  the  dominion 

of  France,  they  said,  was  recognized  in  the  case  of  the  Manilla,% 

an  American  ship  trading  from  Port  au  Prince  in  St.  Domingo 

to  Grottenburg  ;  where  the  question  arose  upon  the  construction 

of  the  4th  clause  *of  an  order  in  Council  of  the  11th  of  November,       f  *««  1 

1807,  which  was  issued,  not  indeed  for  the  avowed  purpose  of 

regulating  the  trade  to  St.  Domingo,  which  is  not  mentioned  in 

it,  but  for  a  collateral  purpose.     That  decision  took  place  in 

f  App.  to  1  Edw.  Adm.  Bep.  B.  §  1  Edw.  Adm.  Rep.  1. 

X  App.  to  1  Edw.  Adm.  Bep.  C. 

B.B. — VOL.  xni.  c  c 
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Blaokbubne  1808,  when  Sir  Wm.  Scott  decreed  that  the  ship,  which  had 
Thompson.  ^^^^  captured,  as  being  engaged  in  a  trade  from  the  enemy's 
colony  to  a  neutral  port  in  contravention  of  the  general  order  in 
council,  should  be  restored,  upon  the  ground  that  the  British 
Government  had  by  their  prior  orders  and  instructions  recog- 
nized the  neutrality  of  those  parts  of  St.  Domingo  which  were 
not  under  the  dominion  or  in  the  actual  possession  of  the  enemy ; 
which  was  notoriously  the  case  of  Port  au  Prince  at  that  time  : 
and  he  relied  on  the  order  of  the  11th  of  February,  1807, 
amongst  others,  as  recognizing  such  neutral  character.  This 
was  also  recognized  by  the  Master  of  the  Bolls  in  the  case  of 
the  Pelican,  upon  appeal,  at  the  Cockpit,  in  May,  1809,t  in 
which  his  Honour  said  that  ''it  was  sufficient  to  raise  the 
question  that  the  orders  in  Council  negatived  a  hostile  character 
applying  to  certain  ports  of  the  colony ; ''  from  one  of  which 
the  vessel  in  question  had  sailed.  They  also  referred  to  Johnson 
V.  Greave8,l  in  which  the  Court  of  C.  P.  drew  the  same  in- 
ference, as  to  the  neutrality  of  St.  Domingo,  and  held  that  a 
licence  was  not  necessary  to  legalize  a  trade  with  the  insurgent 
power  there.  They  concluded  that  this  Court  would  not  decide 
that  the  Port  of  Cape  Fran9ois  in  St.  Domingo,  to  which  this 
ship  had  traded,  was  hostile,  under  circumstances  in  which  the 
King,  who  has  conclusively  the  power  of  declaring  whether  a 
port  is  hostile  or  not,  had  by  his  orders  in  council  declared  that 
[  •sr  ]  it  was  not  ^hostile ;  and  still  less  after  the  judgment  of  the 
Privy  Council  upon  this  very  adventure,  reversing  the  sentence 
of  condemnation  pronounced  by  the  Prize  Court  in  Jamaica, 
and  thereby  declaring  that  the  adventure  was  not  illegal :  though 
they  did  not  press  this  sentence  as  conclusive  upon  the  question 
between  the  parties  in  this  case,  as  a  judgment  of  condemnation 
would  have  been.  On  the  other  point,  it  was  shortly  answered 
that  the  carrying  an  unnecessary  licence  could  not  affect  the 
plaintiff's  right  to  recover  a  loss  incurred  upon  a  legal  adventure. 

Topping  and  Carr,  in  support  of  the  rule ;  as  to  the  neces- 
sity of  a  licence ;  after  arguing  upon  the  words  of  the  several 
previous  orders  in  Council,  to  show  that  they  did  not  cover  this 

t  1  Edw.  Adm.  Bep.  Appx.  D.  J  2  Taunt.  344. 
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adventure;  said,  with  deference  to  the  opinions  referred  to,  that  Blaokbubne 
it  seemed  a  forced  conclusion  to  draw  from  the  terms  of  those  Thompson. 
limited  orders,  successively  permitting  certain  restricted  tradings 
only  with  St.  Domingo,  that  a  general  right  of  trading  was 
recognized ;  and  relied  on  the  last  order,  that  of  the  14th  of 
December,  1808,  issued  subsequently  to  this  adventure,  and 
legalizing  prospectively  only  the  general  trade,  as  showing  that 
the  Crown  had  not  intended  to  permit  it  before  :  guarded  too,  as 
it  was,  with  a  proviso,  that  it  should  not  affect  any  question  then 
depending  in  the  Courts  respecting  the  national  character  of  the 
ports  in  St.  Domingo.  They  observed  also,  that  the  cases 
before  the  Court  of  Admiralty  and  the  Privy  Council  were  cases 
of  neutral  and  not  of  British  ships  trading  to  St.  Domingo,  and 
therefore  plainly  distinguishable :  though  they  admitted  that  the 
same  answer  did  not  apply  to  the  case  of  Johnson  v.  Greaves  in 
C.  P.,  in  which  the  adventure  was  British  :  but  that  case  turned 
principally  upon  the  construction  of  the  charter- *party,  and  the  [  *88  ] 
general  question  was  only  slightly  adverted  to  in  the  argument. 
Previous  to  the  general  order  of  the  14th  of  December,  1808, 
the  national  character  of  St.  Domingo  must  be  considered  to 
have  been  at  least  doubtful.  Originally  all  its  ports  were 
decidedly  hostile,  but  varying  circumstances  in  the  chances  of 
war  between  the  three  conflicting  parties  which  then  divided  the 
island,  namely,  the  blacks,  the  mulattoes,  and  the  French, 
rendered  it  for  a  long  time  doubtful  what  the  national  character 
of  the  several  ports  might  be.  It  was  for  the  Crown  exclusively 
to  fix  the  character  of  each  by  its  public  declarations :  and  as, 
with  respect  to  its  own  subjects,  it  might  exclude  them  from  all 
intercourse,  so  it  might  open  that  intercourse  to  them  gradually; 
and  it  was  not  lawful  for  any  subject  to  anticipate  the'  declara- 
tion of  the  Crown  before  it  was  actually  promulgated  ;  and  this 
was  never  done  till  subsequent  to  the  period  of  this  adventure. 
The  argument  on  the  other  side  assumes  that  the  subject  has 
a  right  to  determine  the  proper  period  for  opening  the  trade,  if 
in  fact  there  existed  no  actual  hostility  at  the  time.  But  while 
the  matter  remains  in  doubt,  that  would  be  assuming  the  pre- 
rogative ;  and  is  very  different  from  the  principle  of  the  former 
decisions  by  Sir  William  Scott  and  the  Masteb  of  the  Bolls, 

c  c  2 
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Blackbubke  mitigating  the  rigour  of  the  orders  of  Council  with  respect  to 
Thompson,    neutrals,  who  were  not  bound  to  attend  to  any  other  than  the 
broad  line  of  distinction  between  hostile  and  not  hostile. 

(Lord  Ellenbobouoh,  Ch.  J. :  Is  not  this  a  question  of  muni- 
cipal law  ?  And  if  it  can  be  proved  that  a  place  once  hostile  has 
ceased  to  be  so  by  a  change  of  circumstances  in  the  country,  is 
there  any  authority  to  shew  that  it  is  illegal  afterwards  in  a 
subject  of  this  country  to  trade  there  ?  Suppose  the  Crown  had 
[  •80  ]  simply  promulgated  by  an  order  *in  Council  that  certain  parts 
of  Hayti  were  not  in  possession  of  the  enemy,  would  that  not 
have  legalized  a  trade  to  that  place  the  same  as  to  any  other 
neutral  territory  ?  The  King's  declaration  to  that  effect  is  not 
less  conclusive  on  the  common  law  courts  of  the  realm  than  on 
the  Prize  Courts.) 

The  sovereign  ought  first  to  declare  when  such  general  com- 
mercial communication  may  with  safety  and  advantage  to  the 
state  take  place ;  and  it  would  be  attended  with  great  public 
mischief  to  permit  the  subject  to  assume  the  fact  on  his  indi- 
vidual responsibility. 

(Lord  Ellenborough,  Ch.  J. :  Suppose  an  order  in  Council 
had  declared  a  certain, commerce  unlawful,  would  that  of  itself 
illegalize  a  prior  trading  there  by  a  subject?  Or  suppose  no 
order  of  Council  upon  the  matter,  but  that  a  place  formerly 
under  the  dominion  of  the  enemy  had  been  taken  possession  of 
by  the  King's  troops,  would  the  sending  of  provisions  there  upon 
receipt  of  the  intelligence  be  illegal,  without  a  proclamation  to 
make  it  lawful  ?  I  state  these  suppositions,  in  order  to  try  the 
necessity  of  such  an  order  in  this  case.) 

The  existence  of  an  order  regulating  the  intercourse  with  foreign 
countries  makes  a  material  difference  in  the  consideration  of 
such  questions.  Sir  Wm.  Scott  and  the  Master  op  the  Bolls 
agree  that  it  is  for  the  Crown  to  declare  the  national  character 
of  places  so  circumstanced.  Secondly,  this  action  is  also  de- 
fensible on  the  other  point  mentioned,  namely,  that  the  assured 
has  been  the  cause  of  his  own  loss.    For  supposing  a  licence 
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not  to  have  been  necessary,  yet  as  he  thought  proper  to  take  Blackburnk 
one,  and  afterwards  acted  in  contravention  of  it,  by  taking  on    Thompson. 
board  French  wines,  and  the  capture  ensued  on  that  very 
account,  the  loss  thereby  sustained  was  owing  to  his  own  fault. 
The  licence  also  says  that  in  case  of  seizure,  the  vessel  shall  be 
released  on  giving  bail :  the  *as8ured  ought  then  to  have  given       [  ♦QO  ] 
bail,  which  would  have  prevented  or  greatly  reduced  the  loss. 

(Bailey,  J. :  How  does  it  appear  that  he  could  get  bail  ?) 

Ho  should  have  shewn  that  he  could  not. 

(Bailey,  J. :  That  was  a  question  of  damages  on  which  the 
defendant  should  have  gone  to  the  jury,  if  he  meant  to  lay  any 
stress  on  it.) 

Lord  Ellenborouoh,  Ch.  J. : 

If  the  rest  of  the  Court  agree  with  me  in  thinking  that  the 
licence  was  wholly  unnecessary,  and  that  the  assured  might 
renounce  it,  he  was  not  fettered  by  the  terms  of  it,  and  the 
question  last  made  will  not  arise.  The  other  is  a  grave  question, 
whether  the  voyage  insured  was  protected  by  law  without  the 
licence ;  and  that  depends  in  a  great  measure  upon  the  con- 
sideration of  the  orders  in  Council,  which  have  been  referred  to. 
I  agree  with  the  Master  of  the  Bolls,  in  the  case  of  the 
Pelican,  that  it  belongs  to  the  government  of  the  country  to 
determine  in  what  relation  of  peace  or  war  any  other  country 
stands  towards  it ;  and  that  it  would  be  unsafe  for  courts  of 
justice  to  take  upon  them  without  that  authority  to  decide  upon 
those  relations.  But  when  the  Crown  has  decided  upon  the 
relation  of  peace  or  war  in  which  another  country  stands  to 
this,  there  is  an  end  of  the  question  ;  and  in  the  absence  of  any 
express  promulgation  of  the  will  of  the  sovereign  in  that  respect, 
it  may  be  collected  from  other  acts  of  the  state.  If  the  enemy 
were  evicted  by  the  King's  troops  from  any  place  before  held  by 
them,  it  cannot  be  doubted  that,  without  any  formal  proclama- 
tion for  that  purpose,  it  would  be  lawful  for  the  subject  to  carry 
on  trade  with  that  place  in  order  to  sustain  the  King's  troops, 
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Blackbubns  and  to  maintain  his  possession ;  and  it  *woaId  be  no  violation  of 
Thompson.  ^^  ^^^Y  ^^  ^  subject  also  to  trade  with  his  fellow  subjects  there 
[  *9i  ]  for  their  support,  and  that  of  the  British  authority.  It  behoves 
the  subject  indeed  to  act  with  more  caution  in  entering  upon 
any  new  intercourse  of  this  sort,  when  he  has  not  the  express 
authority  of  his  sovereign  to  guide  him,  and  to  take  care  in  so 
doing  that  he  does  not  invade  his  duty  of  allegiance :  but  if  the 
fact  will  bear  him  out,  I  see  no  reason  why  he  may  not  trade  to 
any  neutral  or  friendly  country  without  any  express  promulga- 
tion of  the  sovereign's  will  in  that  respect.  And  when  the 
Crown  has  considered  a  foreign  country  as  ceasing  to  be  hostile, 
and  under  the  dominion  of  France,  the  subject  may  also  con- 
sider it  open  to  lawful  commercial  adventure  as  any  other 
neutral  state.  The  question  therefore  comes  to  this ;  has  the 
Crown  authoritatively  pronounced  upon  the  relation  of  this 
country  to  that  part  of  St.  Domingo  to  which  the  trade  insured 
was  carried  on  ?  It  had  issued  various  orders  in  Council,  the 
general  bearing  of  which  upon  this  question  has  been  considered 
by  Sir  William  Scott,  in  the  case  of  the  Manilla,  and  by  the 
Master  of  the  Bolls  in  the  case  of  the  Pelican :  and  without 
referring  to  the  particular  facts  in  those  cases,  the  Master  of 
the  Bolls  in  the  latter  of  them  lays  down  the  rule  generally, 
that  it  belongs  to  the  government  of  the  country  to  determine  in 
what  relation  any  other  country  stands  towards  it,  and  that  the 
courts  of  justice  cannot  decide  upon  that  point :  by  which  I  must 
understand  him  to  have  said  that  they  cannot  decide  adversely 
to  the  declaration  of  the  sovereign  upon  the  point.  He  goes  on 
to  state  that  the  orders  of  Council,  which  had  been  promulgated 
previously  to  the  capture  in  that  case,  contained  a  recognition 
[  ^92  ]  on  the  part  of  His  Majesty's  Government,  that  ♦there  were  ports 
and  places  in  St.  Domingo  not  in  the  possession  nor  under  the 
dominion  of  the  enemy:  and  in  conclusion  he  says  that  the 
orders  negatived  a  hostile  character  in  those  ports  and  places  of 
the  island.  The  only  question  then  being,  whether  the  Crown 
has  in  those  orders  negatived  the  hostile  character  of  certain 
ports  of  St.  Domingo,  to  which  this  adventure  was  confined ; 
those  learned  Judges  have  pronounced  that  it  has  so  done.  But 
it  is  said  that  those  orders  were  made  alio  intuitu^  not  to  legalize 


voL.xm.]  1812.    K.  B.    15  EAST,  92—98.  891 

the  trade  in  general  to  St.  Domingo,  but  only  for  special  pur-  Blackbubkb 
poses  connected  with  the  navigation  laws,  and  in  a  limited  Thompson. 
manner.  If  the  Crown  however  for  any  purpose,  be  the  purpose 
what  it  may,  recognize  the  fact  that  those  ports  are  no  longer 
hostile,  it  is  still  a  declaration  by  the  Grown  that  they  do  not 
stand  in  a  hostile  relation  to  this  country ;  and  if  so,  it  follows 
that  the  subject  might  carry  on  trade  with  such  places  in  the 
same  manner  as  with  other  neutral  countries  under  similar 
circumstances.  A  further  argument  has  also  been  derived  from 
the  subsequent  order  of  the  14th  of  December,  1808,  legalizing 
the  trade  generally,  as  furnishing  an  inference  that  it  was  not 
considered  by  the  Crown  as  generally  legal  before.  But  the 
question  must  be  considered  the  same  as  it  stood  before  the 
promulgation  of  that  order,  when  the  subject  had  no  other 
guide  than  the  previous  orders  which  had  been  issued.  For 
after  the  Crown  had  in  those  orders  recognized  that  certain 
ports  of  St.  Domingo  were  not  hostile,  it  could  not  in  honour 
have  retracted  its  declaration  at  that  period,  nor  would  any 
subsequent  retractation  have  involved  the  subject  in  the  conse- 
quence of  an  illegal  act,  who  had  acted  at  the  time  upon  the 
faith  of  its  prior  declaration :  this  however  is  an  extreme  case, 
which  cannot  be  supposed  to  *happen.  There  is  no  doubt  great  [  *93  ] 
convenience  in  the  Crown  making  such  a  general  declaration  as 
is  contained  in  the  subsequent  order  of  Council,  since  it  saves 
much  difficulty  in  ascertaining  the  character  of  such  foreign 
places,  as  have  been  rescued  from  the  enemy,  or  have  fallen 
under  their  dominion ;  for  want  of  which  at  one  period  different 
verdicts  were  given  in  different  causes,  in  respect  to  commercial 
adventures  of  the  same  description  to  Hamburgh.  But  courts 
and  juries  cannot  do  otherwise  than  decide  secundum  allegata  et 
probata  in  each  particular  case,  without  regard  to  other  proof  in 
other  causes.  In  this  case  the  plaintiff  is  entitled  to  recover, 
having  prosecuted  the  trade  insured  with  places,  which  by  prior 
orders  of  Council  in  1807  were  declared  to  have  ceased  to  be 
under  the  dominion  of  the  enemy,  and  were  thereby  recognized 
as  neutral.  Then  by  the  mere  operation  of  law  those  places 
were  open  to  trade  as  other  places  not  hostile  are;  and  the 
subsequent  order  of  the  14th  of  December,  1808,  only  confirmed 
more  generally  the  legality  of  such  trading. 
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Blackbubxs      Grose,  J. : 

r. 

Thompson.  The  law  has  been  well  laid  down  in  the  cases  before  Sir 
William  Scott  and  Sir  William  Grant;  and  after  those  dicisions, 
the  grounds  of  which  have  been  now  stated,  there  is  no  doubt  of 
the  application  of  the  principle  which  governed  them  to  the 
present  case. 

Le  Blanc,  J. : 

The  motion  for  entering  a  nonsuit  in  this  case  was  grounded 
on  the  supposition  that  the  voyage  insured  was  at  that  time  an 
illegal  adventure.  The  policy  is  in  general  terms  on  goods  at  and 
L  •^^  ]  from  London,  until  the  ship's  arrival  at  her  last  port  or  place  *of 
discharge  in  Hayti ;  and  the  fact  was  that  the  ship  had  touched 
and  traded  at  Ca|)e  Fran9ois,  a  port  of  that  island  under  the 
dominion  of  Ghristophe,  and  was  proceeding  to  another  port  of 
the  island  called  St.  Marc's  held  by  the  same  chief,  when  she  was 
captured  by  a  British  cruizer.  But  she  had  neither  proceeded 
nor  was  proceeding  to  any  port  then  under  the  dominion  of 
France,  to  which  the  whole  colony  had  formerly  belonged.  The 
question  now  is  whether  before  this  adventure  it  had  been 
authoritatively  declared  by  the  Government  of  this  country  that 
those  ports  were  not  hostile  ?  No  other  evidence  of  this  appeared 
at  the  trial  but  the  prior  orders  of  Council ;  and  the  principal 
question  is  whether  they  contain  any  declaration  of  the  Govern- 
ment that  there  were  ports  of  St.  Domingo  not  hostile:  and 
another  question  has  been  made  whether  the  assured  has  done 
any  act  to  occasion  the  loss  in  this  case  ?  It  is  said  that  the 
having  claret  on  board,  which  was  not  included  in  the  licence 
which  the  ship  carried,  was  the  occasion  of  the  seizure  and  sub- 
sequent loss :  but  the  fact  of  having  claret  on  board,  if  there  had 
been  no  licence,  was  no  cause  of  seizure ;  and  then  the  question 
is  whether  the  assured  having  obtained  a  licence  for  the  voyage, 
not  authorizing  claret  as  part  of  the  cargo,  was  a  just  cause  of 
seizure  ?  But  if  no  licence  were  necessary,  it  was  immaterial 
what  the  licence  contained,  and  the  cargo  was  seized  for  that 
which  was  no  just  cause  of  seizure ;  and  therefore  the  assured 
would  not  have  done  any  thing  to  cause  the  seizure  and  loss. 
That  brings  it  to  the  question  whether  it  was  necessary  to  have  a 
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licence  for  this  trading  adventare;  and  that  depends  on  another  Blackbubne 
question,  whether  the  voyage  was  to  a  hostile  port :  for  if  not,  no     Thompson. 
licence  was  necessary.    But  the  prior  orders  of  Council  had 
declared  *that  there  were  certain  ports  of  St.  Domingo  not  in  the       [  •^s  ] 
possession  nor  under  the  dominion  of  France ;  which  was  the 
fact  as  to  the  ports  in  question;  they  had  therefore  declared 
that  those  ports  were  not  hostile :   and  if  not  hostile,  then  it 
followed  that  the  subject  might  freely  trade  to  them  as  to  any 
other  neutral  port.     Then    it  was  objected   that  those  prior 
orders  were  of  a  limited  kind,  and  that  this  adventure  was  not 
covered  by  the  terms  of  any  of  them.     But  if  the  places  them- 
Belves  were  declared  not  to  be  hostile,  though  such  declaration 
were  made  for  another  purpose  than  the  trade  in  question,  still  it 
was  an  authoritative  declaration  of  the  fact  that  they  were  not 
hostile.    Then  the  subsequent  order  of  the  14th  of  December, 
1808,  was  relied  on  to  shew  that  till  that  period  the  Grown  did 
not  consider  that  the  trade  in  general  was  opened.    But  if  this 
trade  were  not  illegal  before,  that  order  could  not  make  it  ante- 
cedently illegal,  though   it  contained  a  general  authoritative 
declaration  that  those  ports  were  not  hostile.    For  if  the  Grown 
had  before  declared,  though  for  particular  purposes,  that  they 
were  not  hostile,  that  made  the  trading  to  them  legal ;  and  it 
was  not  inconsistent  with  those  prior  declarations,  that  the  Grown 
shoald  afterwards,  to  clear  all  doubts  upon  the  subject,  make 
the  general  declaration.    What  state  then  can  be  predicated  of 
a  port,  which  is  not  hostile,  to  which  the  subject  may  not  trade, 
if  such  trade  be  not  by  law  specially  prohibited  ?    I  consider  the 
last  order  in  Council  as  meant  to  remove  all  doubt ;  and  it  seems 
to  guard  against  the  inference  now  endeavoured  to  be  drawn  from 
it,  by  providing  that  the  general  declaration  contained  in  it  should 
not  prejudice  any  questions  then  pending  in  judgment.    *Our        [  •se  ] 
opinion  is  also  fortified  by  that  of  the  Court  of  Common  Pleas, 
who  upon  a  similar  case  before  them,  held  the  voyage  to  be  legal. 

Baylby,  J. : 

I  agree  with  the  rest  of  the  Court  upon  this  case,  which  has 
been  so  fully  entered  upon  by  my  Lord  and  my  brother  Lb 
Blanc  that  it  is  not  necessary  for  me  to  go  at  large  into  the 
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Blackbubke  subject.  I  cannot  say  that  this  ship  was  trading  to  hostile  ports ; 
Thompsox.  ^^^  ^^  ^^^»  ^0  licence  was  necessary  to  cover  the  trading.  The 
cases  decided  by  Sir  William  Scott  and  the  Master  of  the 
EoLLS  shew  that  the  ports  in  question  were  not  hostile;  for  if 
they  had  been  so,  the  ships  in  those  cases  would  have  been  liable 
to  seizure  and  confiscation ;  but  they  were  decreed  to  be  liberated. 
That  decides  the  present  case.  Those  cases  however  were 
attempted  to  be  distinguished  from  this,  as  affecting  only  neutral 
traders:  but  no  such  distinction  between  British  and  neutral 
ships  was  taken  in  the  subsequent  case  before  the  Court  of  C.  P. 
which  expressly  governs  this :  and  both  the  Chief  Justice  and 
Mr.  Justice  Lawrence  say  that  if  the  vessel  were  not  sailing  to  a 
hostile  port,  no  licence  was  necessary. 

Rule  discliarged. 


[100] 


1812.  HUNTER  V.   RICE. 

(15  East,  100—102.) 

Under  a  Bubmission  to  an  arbitrator  of  all  matters  in  difference 
between  landlord  and  tenant,  the  arbitrator  awarded,  inter  alia^  that  a 
stack  of  hay,  left  upon  the  premises  by  the  tenant,  shoiild  bo  delivered 
up  by  him  to  the  landlord  by  a  certain  day,  upon  the  tenant  being  paid 
or  allowed  a  certain  sum  in  satisfaction  for  it :  Held,  that  the  propei-ty 
in  the  hay  did  not  pass  to  the  landlord  on  his  tender  of  the  money,  by 
the  mere  force  of  the  award,  against  the  consent  of  the  tenant,  who 
refused  to  accept  the  money  or  deliver  up  the  hay ;  and  therefore  that 
the  landlord  could  not  maintain  trover  for  it ;  but  his  remedy  was  U2x)n 
the  award. 

In  trover  for  hay,  which  was  tried  before  Grose,  J.  at  Derby, 
the  question  was  whether  the  property  in  the  hay  was  transferred 
to  the  plaintiff  from  one  Sharpe  by  force  of  an  award,  without 
the  assent  or  delivery  of  Sharpe.  The  case  in  proof  was  that 
Sharpe  was  tenant  to  Hunter  of  certain  land,  on  which  the  hay 
was  stacked ;  and  Hunter  having  brought  an  ejectment  against 
Sharpe  for  waste,  and  there  being  other  disputes  on  matters  of 
account  between  them,  they  agreed  to  refer  the  whole  to  arbitra- 
tion, and  accordingly  entered  into  submission-bonds,  and  the 
submission  was  made  a  rule  of  court.  The  arbitrator  by  his 
award,  dated  8th  of  October,  1810,  reciting  these  disputes,  and 
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the  pendency  of  the  ejectment,  awarded  that  Sharpe,  before  the  Huktbs 
12th  of  November  then  next,  should  deliver  up  possession  of  the  ricb. 
farm  to  Hunter,  and  also  the  stock  of  hay,  straw,  and  manure 
thereon,  upon  being  paid  or  allowed  out  of  the  money  therein- 
after directed  to  be  paid  to  Hunter,  118Z.  6«.  in  satisfaction  of 
the  hay,  straw,  and  manure.  The  arbitrator  also  settled  other 
payments  to  be  made  from  one  to  the  other  of  the  parties  on 
various  matters  of  account  between  them :  and  then  awarded  that 
Hunter  should,  on  the  12th  of  November  then  next,  pay  Sharpe, 
or  permit  him  to  deduct  and  retain  out  of  the  money  to  be  paid 
by  him  to  Hunter,  1181.  58.  in  full  satisfaction  and  discharge  of 
the  hay,  straw,  and  manure  as  aforesaid,  on  having  the  same  left 
on  the  premises  aforesaid,  and  delivered  up  as  is  hereinbefore 
mentioned:  and  awarded  mutual  releases.  On  balancing  the 
different  payments  directed  to  be  made  between  *the  parties  by  [  *ioi  ] 
the  award,  it  turned  out  that  there  was  a  balance  of  182.  due  to 
Sharpe  from  Hunter.  At  the  day  mentioned  in  the  award 
Hunter  tendered  the  balance  of  181.  to  Sharpe,  which  was  refused 
by  the  latter,  who  also  refused  to  deliver  up  the  premises,  or  to 
execute  the  award,  and  was  afterwards  evicted  by  ejectment,  and 
is  now  in  custody  under  an  attachment  for  non-performance  of 
the  award.  And  having  afterwards  employed  the  defendant  to 
take  away  the  hay  from  the  premises,  which  it  appeared  had 
been  sold  by  Sharpens  wife  to  another  person,  this  action  was 
brought  long  after  the  day  of  payment  mentioned  in  the  award, 
and  after  the  tender  of  the  balance  by  the  plaintiff.  It  was 
objected  at  the  trial  that  trover  would  not  lie  in  this  case,  there 
being  no  property  in  the  plaintiff,  nor  conversion  by  the  defen- 
dant :  but  the  plaintiff  was  permitted  to  take  a  verdict,  with 
liberty  to  the  defendant  to  move  the  Court  to  set  it  aside  and 
enter  a  nonsuit ;  which  was  accordingly  moved  by  Clarke  in  the 
last  Term,  and  a  rule  nisi  granted.     Against  which. 

Reader  now  shewed  clause,  and  argued  that  it  was  not  neces- 
sary, in  order  to  maintain  trover,  that  the  plaintiff  should  have 
had  a  prior  possession  of  the  goods :  it  was  sufficient  that  he  had 
the  property  and  right  of  possession.  Sharpe,  by  his  submission 
to  the  award,  vested  the  power  of  disposing  of  the  property  in 


896  1812.    K.  B.     15  EAST,  101—102.  [b.b. 

Hunter      the  arbitrator ;  and  he  by  his  award  directed  the  plaintiff  to  pay 

Rick.        a  certain  sam  to   Sharpe  in  full  satisfaction  of  the  hay,  "on 

having  it  left  on  the  premises  (as  it  was),  and  delivered  up  to  him, 

as  is  hereinbefore  mentioned  ;"  that  is,  as  before  expressed  in  the 

award,  "  upon  being  paid  or  allowed  out  of  the  money  therein- 

[  '102]  j^fjj^j.  directed  to  be  paid  to  Hunter,  *118Z.  6«.  in  satisfaction  of  the 
hay,"  &c.  Then  when  the  balance  of  the  sum  was  tendered  by 
Hunter  to  Sharpe,  which  tender  was  equivalent  to  payment  for 
this  purpose,  the  property  was  absolutely  transferred  by  virtue  of 
the  award :  after  which  this  action  was  brought.  In  PhilUmare 
V.  Barry, \  the  property  of  goods  sold  by  auction,  to  be  paid  for 
at  a  future  day,  was  held  to  pass  immediately  to  the  buyer :  and 
yet  the  authority  given  by  the  owner  to  an  auctioneer  is  not 
greater  than  that  given  in  this  instance  to  the  arbitrator. 

Lord  Ellendorouoh,  Ch.  J. : 

There  is  a  difference  between  property  awarded  to  be  trans- 
ferred by  the  owner  to  another,  and  property  which  is  actually 
transferred  by  the  contract  of  the  owner  through  the  medium  of 
his  agent.  In  the  present  case  there  is  no  other  remedy  for  the 
plaintiff  but  to  proceed  against  Sharpe  upon  the  award.  If 
indeed  Sharpe  had  accepted  the  money  tendered,  that  would  have 
been  a  ratification  of  the  award,  and  an  assent  on  his  part  to  the 
transfer  of  the  property;  but  without  that,  I  cannot  conceive 
that  the  property  was  transferred  by  the  mere  force  of  the  award. 
The  plaintiff  may  act  against  the  person  of  Sharpe  if  he  do  not 
obey  the  award.  The  bond  fixes  the  penalty  of  his  disobedience ; 
and  the  rule  of  court  is  for  enforcing  his  submission  to  the  award 
under  the  peril  of  a  contempt  of  Court. 

Per  Curiam  :  Rule  absohUe. 

Clarke  and  Copley  were  for  the  defendant. 

t  10  E.  R.  742  (1  Camp.  N.  P.  Cas.  513). 
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COOrER  V.   SMITH. 

(15  East,  103—108.)  1812. 

A  memorandum  in  writing  of  a  contract  for  the  purchase  of  flour  by  _L  * 

the  defendant  of  the  plaintiff,  a  miller,  taken  by  the  plaintiff's  rider,  in 
his  common  order  book,  in  these  terms:  **  19th  Feb.  1811— of  John         ^        J 
Smith,  64^."  (which  was  explained  by  the  witness  to  mean  so  much 
received  of  the  defendant  in  satisfaction  of  a  former  order),  **  Do.  40  of 

3 58/ "  (which  was  explained  to  mean  a  new  order  for  40  sacks  of 

flour  called  thirds,  at  58^.  a  sack),  and  this  without  any  signature,  is 
not  a  suflicient  memorandum  in  writing  of  the  bargain  within  the 
Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  17,  to  bind  the  defendant;  though 
it  was  read  over  to  him  by  his  desire  at  the  time  it  was  written.  And 
such  defective  memorandum  cannot  be  supplied  by  a  letter  written 
afterwards  by  the  defendant,  in  which,  though  he  recognized  the  order, 
yet  he  insisted  that  the  flour  had  not  been  delivered  in  time,  and  there- 
fore he  was  not  bound  to  take  it :  \  and  it  was  not  competent  for  the 
plaintiff  to  prove,  by  the  parol  testimony  of  the  person  who  took  the 
order,  that  there  was  no  such  term  in  the  contract  as  to  deliver  the 
flour  within  a  given  time. 

This  was  an  action  for  goods  sold  and  delivered,  which  was 
tried  before  Le  Blanc,  J.  at  Worcester ;  and  the  question  was 
whether  there  was  sufficient  evidence  given  of  a  contract  in  order 
to  bind  the  defendant  within  the  Statute  of  Frauds,  29  Car.  II. 
c.  8,  s.  17.  The  evidence  was  of  an  entry  in  the  order-book  of 
the  plaintiffs  rider,  who  was  employed  by  him  in  taking  orders 
for  flour  from  his  different  customers;  which  entry  was  dated 
the  "  19th  February,  1811,"  and  ran  thus ;  "  Of  John  Smith 
64i.  Ob.  Od."  (This  was  explained  by  testimony  to  mean  so 
much  money  received  of   the  defendant  in  satisfaction  of  a 

former  order.)      And  then  followed,  "Do.  40  of  3. 58/." 

(which  was  explained  to  mean  a  new  order  for  40  sacks  of  flour 
called  thirds,  at  588.  a  sack.)  There  was  no  signature  of  either 
of  the  parties,  or  of  the  witness  who  made  the  entry ;  but  he 
proved  at  the  trial,  that  after  he  had  taken  down  the  order  in 
his  book,  the  defendant  desired  him  to  read  it  over  to  him, 

t  Thus  impliedly  stating  that  it  (1861)  9  C.  B.  N.  8.  843,  30  L.  J. 

was  a  term  of  the  contract  that  it  C,  P.  150;  Wilkinson  y,  Evans  (1866) 

should  be  delivered  within  a  certain  L.  R.  1  C.  P.  407,  35  L.  J.  C.  P.  224  ; 

time.     The  case  is  different  where  BuxUm  v.  RuH  (1872)  L.  E.  7  Ex. 

the  defendant  admiU  the  contract;  279, /)cr  Blackbtjrn,  J.  282,  41  L.  J. 

but    insists  for  a  reason  which  is  Ex.  173,  27  L.  T.  210 :  And  see  the 

insuflBcient  in  law  that  the  bargain  Preface.— R.  C. 
is  at  an  end.     See  Bailey  v.  Sweeting 
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CooPEB  which  the  witness  did.  He  then  proved  that  the  flour  was  for- 
Smith.  warded  to  Pitchfork's  wharf  at  Tutbury,  for  the  defendant,  on 
the  6th  of  March.  And  then  a  letter  was  proved,  which  had 
been  sent  from  the  defendant  to  the  plaintiff  on  the  8th  of 
March,  1811,  when  it  bore  date,  at  which  time  the  floor  had  not 
reached  the  defendant.  The  letter  *was  as  follows:  ''Mr. 
CooPEB,  Sir, — ^Your  not  coming  or  sending  the  flour  I  agreed 
with  you  for,  according  to  time,  I  am  now  provided  for ;  there- 
fore it  will  not  suit  me  to  receive  yours,  as  the  price  is  lower.  I 
have  been  offered  flour  a  great  deal  lower  this  day.  I  expected 
yours  in  the  course  of  a  week  from  the  time  you  were  at  my 
house.  If  I  buy  of  any  man,  I  expect  it  according  to  time,  or 
the  bargain  is  void."  (Signed  by  the  defendant.)  In  answer  to 
this  a  letter  was  sent  by  the  plaintiff,  dated,  "Tutbury  mill, 
March  21st,  1811.  Snt, — The  40  sacks  of  flour  my  brother  sold 
you,  I  understand  you  have  refused  to  receive,  on  the  score  of 
its  being  out  of  time ;  which  circumstance  remains  to  be  proved, 
and  which  I  shall  put  to  the  test.  However  I  beg  to  inform  you 
that  the  flour  is  now  at  Pitchfork's  wharf,  and  at  your  risk; 
and  when  the  payment  becomes  due,  we  will  see  how  the  matter 
stands."  (Signed  by  the  plaintiff.)  There  was  further  proof  of 
an  invoice  sent  by  the  plaintiff  to  the  defendant :  "  Tutbury, 
March  5th,  1811.    Mr.  J.  Smith,  bought  of  G.  Cooper, 

£     8,  d, 
40  sacks  of  8rds.  58/  -  116    0    0 

40  sacks  5/  -  10    0    0 

126    0    0" 

Accompanied  by  a  note  from  Cooper's  clerk,  addressed  to  the 
defendant :  "  Sir, — The  above  was  yesterday  forwarded  per 
Smith  and  Son's  boat,  which  I  have  no  doubt  will  be  with  you 
very  soon."  There  was  also  proof  of  demand  of  payment  by  the 
plaintiff,  and  refusal  by  the  defendant,  before  the  action  brought. 
The  objection  taken  was  that  this  was  not  a  good  bargain  to 
[  *106  ]  bind  the  defendant  within  the  Statute  of  Frauds ;  the  ♦memo- 
randum not  being  made  and  signed  by  the  parties  to  be  charged 
therewith,  or  by  their  agents  lawfully  authorized  :  and  that  this 
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was  not  supplied  by  Smith's  letter,  which,  though  it  admitted  a      Coopsb 
bargain  made  for  flour,  yet  insisted  that  it  was  to  be  delivered       smith. 
within  a  week;  and  that  he  had  rejected  it,  because  it  was  not 
delivered  in  time.    The  fact  of  the  contract,  as  proved  by  the 
plaintiff's  witness,  being  left  to  the  jury,  they  found  for  the  plain- 
tiff;  but  the  question  of  law  was  reserved  by  the  learned  Judge. 

Jervis,  moved  in  the  last  Term  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  the  objection  taken  at  the  trial ;  distin- 
guishing this  from  the  case  of  Saiinderson  v.  Jackson,^  where  the 
name  of  the  vendor,  who  was  the  defendant  in  the  action  for 
non-delivery  of  the  goods,  was  printed  in  the  bill  of  parcels 
delivered  by  him  to  the  vendee  at    the   time    of   the   order 
given  for  them ;  in  which  bill  of  parcels  the  purchaser's  name 
was  also  inserted;!    and  a  letter  was  afterwards  sent  by  the 
vendor  to  the  vendee  referring  to  the  order.    And  from  Egei-- 
ton  V.  Matthews,^  where  the  memorandum  of  sale  was  signed 
by  the  vendee,  who  was  charged,  though  not  by  the  vendor, 
who  was  the  plaintiff   in  the  action  :    but  which  memoran- 
dum contained  in  itself  the  names  of  both  parties,   and  all 
other  indicia  of  a  perfect  contract.      Here,  he  observed,  the 
seller's  name  was  not  mentioned  in  the  contract,  which  in  that 
and  other  respects  was  to  be  supplied  by  parol  evidence ;  and 
there  was  nothing  in  writing  on  the  part  of  the  purchaser  *who      [  *106  ] 
was  to  be  charged,  except  the  subsequent  letter,  which  disaffirmed 
the  contract  as  proved  by  the  plaintiff's  agent:  the  case  therefore 
stood  upon  the  original  memorandum,  which,  not  being  evidence 
to  bind  the  seller  within  the  statute,  could  not  bind  the  pur- 
chaser.    And  he  likened  this  to  the  case  of  Champion  v.  Plummer,  \\ 
where  the  memorandum  of  sale  not  mentioning  the  name  of  the 
purchaser,  and  signed  only  by  the  seller,  was  held  insufficient  to 
bind  the  latter  in  an  action  for  the  non-deUvery  of  the  goods. 

The  CouBT,  upon  granting  the  rule  nisi,  inquired  whether  the 
order-book,  which  they  desired  to  see  when  the  cause  came  on 

t  5  R.  R  580  (2  Bos.  &  P.  238).  §  8  R.  E.  489  (6  East,  307). 

t  This  was  stated  in  Champion  v.  ||  8  R.  E.  795  (1  Bos.  &  P.  (N.  E.) 

Plummer,  8  E.  E.  795  (1  Bos.  &  P.  252). 
(N.  B.)  252). 
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CoopEB      again,  parported  on  the  face  of  it  to  be  a  memorandum-book  of 

Smith.      the  orders  received  by  the  plaintiff.     But  nothing  of  the  kind 

appeared,  as  it  was  afterwards  admitted  ;  and  therefore  the  case 

stood  upon  the  evidence  before  mentioned,  as  it  appeared  upon 

the  learned  Judge's  report. 

Puller  now  shewed  cause  against  the  rule,  and  endeavoured 
to  shew  that  the  plaintiff's  rider,  who  took  the  order,  was  the 
agent  of  both  parties,  adopted  by  the  defendant  at  the  time,  by 
his  making  him  read  over  the  contract  to  him  immediately  after 
it  was  written ;  and  thereby  assenting  to  his  agency  and  making 
the  written  contract  his  own.  As  in  the  case  of  a  broker,  who 
though  employed  by  the  seller,  has  been  held  to  bind  the  buyer 
also  by  the  writing  and  delivery  of  the  bought  and  sold-note.s 
to  the  respective  parties ;  which  was  first  admitted  by  Lord 
[  ^^^'*  ]  Kenyon  in  Rucker  v.  Cammeyery\  *and  has  since  been  frequently 
recognized.  Though  he  admitted  that  in  Wright  v.  Dannah.l 
where  the  memorandum  was  written  by  the  seller  himself, 
though  overlooked  by  the  buyer  at  the  time,  who  made  him  alter 
it  in  part,  Lord  Ellenborouoh,  did  not  consider  that  as  an 
adoption  of  the  seller  by  the  buyer  as  his  agent;  holding  it 
necessary  that  the  agent  to  be  so  adopted  should  be  some  third 
person,  and  not  one  of  the  contracting  parties.  But  that  exce})- 
tion  does  not  apply  to  this  case.  He  also  observed  upon  the 
adoption  in  part  of  the  contract  by  the  letter  of  the  defendant, 
written  afterwards  ;  (as  in  Saiinderson  v.  Jackson;^)  and  though 
the  defendant  therein  insisted  upon  the  delivery  of  the  goods 
within  a  certain  time  as  a  term  in  the  contract ;  which  did  not 
appear  to  have  been  done ;  still  he  admitted  the  sale,  which  was 
sufficient  to  take  the  case  out  of  the  statute :  and  it  then  becaiue 
a  question  for  the  jury  whether  the  delivery  was  in  time  ;  whicli 
fact  they  had  found  for  the  plaintiff,  according  to  the  evidence 
of  the  plaintiff's  witness. 

Lord  Ellenborouoh,  Ch.  J. : 

The  plaintiff  cannot  avail  himself  of  that  letter  as  evidence 

t  1  Esp.  N.  P.  Cas.  105.  203). 

t  11  E.  B.  693  (2  Camp.  N.  P.  Caa.  §  5  R.  E.  580  (2  Bob.  &  P.  238). 
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the  contract  for  one  purpose,  to  bind  the  defendant  within  the      Coopbb 
statute,  and  renounce  it  for  another  purpose ;  but  he  must  take       smith. 
it  altogether ;  and  then  it  falsifies  the  contract  proved  by  parol 
testimony  for  the  plaintiff.    Here  there  was  neither  the  signature 
of  the  parties  nor  of  their  agent  to  bind  the  bargain. 

Lb  Blanc,  J.: 

The  letter  of  the  defendant  referred  to  a  different  contract  from 
that  proved  on  the  part  of  the  *plaintiff,  which  puts  him  out  of       [  *108  ] 
court,  instead  of  being  a  recognition  of  the  same  contract,  as  in 
a  former  case. 

Per  CuBLLM  :t  Rvle  absolute  to  enter  a  nonsuit. 


COWLAM  V.   SLACK.  1812. 

IH.  I. 
(15  East,  108—117.)  

Common  appurtenant  may  be  claimed,  as  well  by  grant  within  time  [  108  ] 
of  memory,  as  by  prescription :  and  after  a  unity  of  possession  in  the 
lord  of  the  land,  in  respect  of  which  the  right  of  common  was  claimed, 
with  the  soil  and  freehold  of  the  waste,  evidence  that  the  lord's  tenant 
of  the  land  had  for  fifty  years  past  enjoyed  the  right  of  common  on  the 
waste  is  evidence  for  the  jury  to  presume  a  new  grant  of  common  as 
appurtenant,  so  as  to  support  a  count  in  an  action  by  the  tenant  for 
surcharging  the  common,  declaring  upon  his  possession  of  the  messuage 
and  land,  with  the  appurtenances,  and  that  by  reason  thereof  ho  was 
entitled  of  right  to  the  common  of  pasture  as  belonging  and  appertaining 
to  his  messuage  and  land :  and  also  to  support  another  count,  in  sub- 
stance the  same,  alleging  his  possession  of  the  messuage  and  land,  and 
that  by  reason  thereof  he  was  entitled  to  common  of  pasture,  &c. 

The  plaintiff  declared  that  before,  and  at  the  time  of  commit- 
ting the  grievances  after  mentioned,  he  was,  and  from  thence 
hitherto  had  been  and  still  is,  lawfully  possessed  of  a  certain 
messuage,  and  250  acres  of  land,  with  the  appurtenances,  in  the 
parish  of  Crowle,  in  the  county  of  Lincoln;  and  by  reason 
thereof  during  all  the  time  aforesaid  hath  had,  and  of  right 
ought  to  have  had,  and  still  of  right  ought  to  have,  common  of 
pasture  for  all  his  commonable  cattle  levant  and  couchant  in 

t  Bayley,  J.  was  sitting  at  Guildhall. 
R.R. — ^VOL.  Xni.  D   D 
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CowLAH  and  upon  his  said  messuage  and  land  with  the  appurtenances, 
Slack.  in,  upon,  and  over  certain  large  wastes  or  commons  in  the  parish 
aforesaid,  to  wit,  &c.  Ealand  Carr  or  Bolton,  (and  so  mention- 
ing several  other  commons,  some  of  them  stinted,)  as  belonging 
and  appertaining  to  his  said  messuage  and  land  with  the  appur- 
tenances, &c. :  and  then  alleged  a  grievance  to  him  by  the 
defendant's  surcharging  the  said  common  and  waste  grounds. 
A  second  count,  to  the  same  effect,  laid  the  plaintiff's  messuage, 
[  *I09  ]  *land  and  appurtenances,  as  being  within  the  manor  of  Growle. 
A  third  count,  more  general,  stated  the  plaintiff's  lawful  posses- 
sion, at  the  time  of  the  grievance,  of  the  messuage  and  land,  with 
the  appurtenances ;  and  that  by  reason  thereof  he  was  entitled 
of  right  to  common  of  pasture  in,  upon,  and  throughout  all  the 
commonable  waste  grounds  in  the  said  parish  of  Crowle,  for  all 
his  commonable  cattle  levant  and  couchant  in  and  upon  his  said 
last-mentioned  messuage  and  land,  with  the  appurtenances ; 
(without  claiming  such  right  of  common  as  belonging  and 
appertaining  to  his  messuage  and  land  :)  and  then  it  pro- 
ceeded, as  before,  to  state  the  disturbance  of  the  plaintiffs 
right  by  the  defendant's  surcharging  the  common. 

The  cause  was  tried  before  Grose,  J.  at  the  last  assizes  at 
Lincoln,  when  it  appeared  that  the  plaintiff,  his  father,  and 
grandfather,  had  occupied  the  manor  house  and  farm  for  above 
50  years  past,  during  all  which  time  they  had  constantly  stocked 
and  enjoyed  the  common.  But  it  appearing  also,  upon  cross- 
examination,  that  the  messuage  and  farm  were  so  held  by  the 
plaintiff  and  his  ancestors,  as  tenants  to  the  lord  of  the  manor, 
the  objection  was  taken  that  neither  the  lord  nor  his  tenants 
could  have  a  right  of  common  upon  the  lord's  own  soil,  but  that 
the  unity  of  possession  extinguished  the  common:  and  the 
learned  Judge,  being  of  that  opinion,  non-suited  the  plaintiff. 

Clarke,  in  moving  to  set  aside  the  non-suit,  contended  that 

it  was  competent  to  the  lord  to  grant  a  right  of  common  at  thin 

[  •no  ]      day  to  his  own  tenants  over  his  own  ♦wastes,  according  to  the 

case  of  Bradshaw  v.  Eyre ;  +  and  that  the  manner  in  which  the 

commons  had  been  enjoyed  by  the  tenants  of  the  farm  in  ques- 

+  Cro.  Eliz.  370. 
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tion  was  evidence  to  the  jury  that  the  lord  had  made  such  a      Cowlam 
grant.     This,  he  said,  had  never  been  questioned  in  the  case  of       slack. 
re-grants  of  estates  which  had  fallen  in  by  escheat  to  the  lord. 
The  Court  gave  a  rule  nisiy  against  which 

Header  and  Copley  now  shewed  cause : 

It  cannot  be  disputed  but  that  unity  of  possession  of  the  waste 
with  the  land  in  respect  of  which  a  right  of  common  is  claimed 
on  such  waste  will  extinguish  the  right  of  common:  which  is 
admitted  in  the  very  case  cited  of  Bradshaw  v.  Eyre.   And  though 
the  user  of  the  common  in  the  manner  proved   for  the  last 
50  years  might,  upon  the  principle  of  that  case,  have  been  evi- 
dence of  a  new  and  express  grant  of  common  to  the  tenants  ;  yet 
no  such  question  was  made  at  the  trial :  and  in  Kindred  v.  Bafffi\ 
the  Court  refused  to  set  aside  a  non-suit,  on  the  ground  that 
the  case  ought  to  have  been  submitted  to  the  jury;  because  the 
point  was  not  made  by  the  plaintiff  at  the  trial.     But  supposing 
that  difficulty  were  out  of  the  way,  the  plaintiff  is  not  entitled  to 
recover  upon  any  of  the  counts  in  the  declaration ;  for  in  the 
two  first  it  is  laid  to  be  common  appurtenant :  but  that  was  put 
an  end  to  by  the  unity  of  possession,  and  could  not  be  set  up 
again  without  a  new  grant  from  the  lord,  which  was  not  attempted 
to  be  proved.     Nor  is  the  allegation  in  the  latter  count  sub- 
stantially different ;  for  though  the  common  is  not  there  said  to 
be  appurtenant,  *yet  it  is  laid  that  by  reason  thereof,  (i.e.,  of      [•in  ] 
his  possession,)  the  plaintiff  was  entitled  to  common :  but  that 
could  only  be  by  prescription ;  for  if  it  were  by  grant  or  licence 
of  the  lord,  such  right  would  be  by  force  of  the  grant  or  licence, 
and  not  merely  by  reason  of  the  possession.     As  in  Fentiman  v. 
Smith  I  where  in  case  for  obstructing  a  water-course  to  a  mill, 
the  plaintiff  declared  on  his  possession  of  the  mill,  with  the 
appurtenances,  and  that  by  reason  of  such  his  possession  he  had 
a  right  to  the  use  of  the  water  running  to  the  mill,  &c. :  this 
was  held  not  to  be  proved  by  showing  that  he  had  a  licence 
from  the  defendant  to  lead  the  stream  over  his  land,  which 
licence  was  revocable  and  revoked.    In  the  case  of  Bradshaw  v. 
Eyrey  the  defendant  in  his  plea  expressly  stated  the  new  grant 
t  1  Taunt.  10.  J  7  R.  E.  633  (4  East,  107). 

D  D  2 
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CowLAx  (subsequent  to  the  unity  of  possession)  of  the  messuage  and  land. 
Slack.  with  all  commons,  &c.  thereto  appertaining,  or  occupied  or  used 
therewith;  which  would  have  let  in  the  evidence  of  user  if  it 
could  have  been  shewn ;  but  it  was  not.  Besides,  the  evidence 
given  at  the  trial  was  as  applicable  to  the  case  of  a  mere  licence, 
as  of  a  grant  from  the  lord :  but  a  licence  gives  no  interest  in 
the  land ;  and  one  who  claims  by  reason  of  his  possession  of  a 
messuage  or  land  must  show  a  permanent  interest  in  the  soil 
in  respect  of  which  he  claims,  which  a  licence  does  not  confer. 

The  Attomey-Oeneralf  Clarke,  liotigh,  Serjt.,  and  Denman, 
in  support  of  the  rule  : 
As  to  the  latter  point,  the  fact  of  the  tenants  of  the  farm 
having  always  turned  out  their  cattle  on  the  common  wa& 
evidence  that  they  had  an  interest  in  the  common  in  respect  of 
their  possession  of  the  farm,  and  not  merely  that  they  did  it  by 
[♦112]  *  licence.  This  interest  might  arise,  since  the  unity  of  posses- 
sion, by  a  new  grant  from  the  lord ;  and  therefore  the  user  of 
the  common  was  proper  evidence  of  such  a  grant :  but  the  non- 
suit proceeded  on  the  ground  that  the  claim  of  common  coald 
only  arise  by  prescription,  which  was  extinguished  by  the  unity 
of  possession.  Here,  however,  a  possessory  right  only  is  stated 
by  the  plaintiff,  and  that  did  not  want  the  support  of  a  prescrip- 
tive title.  But  it  may  be  presumed,  if  necessary,  that  when 
common  was  originally  granted  out  by  the  first  lord,  he  reserved 
the  use  of  it  for  his  own  tenants  at  all  times  to  come. 

(Lord  Ellenborouoh,  Ch.  J. :  Every  thing  that  the  lord  does 
not  grant  out  remains  in  him,  without  any  special  reservation. 
No  right  *of  common,  as  such,  subsists  in  the  lord,  but  the  full 
right  of  dominion  so  far  as  he  has  not  granted  it  away.) 

The  case  of  Bradshaiv  v.  Eyre\  is  decisive  that  a  right  of 
common  may  be  revived  by  a  new  grant  after  the  extinction  of 
the  prescriptive  right  by  a  unity  of  possession.  Upon  the  union, 
the  owner  of  the  soil  takes  it  discharged  of  the  old  right  of 
common;    but  he  may  charge  it  again  by  a  new   grant   to 

t  Cro.  Eliz,  670. 
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another.    All  the  authorities  show  that  common  appurtenant      Cowlam 
may  exist  either  by  prescription  or  by  grant,  and  Co.  Lit.  121,  says       slack. 
that  it  may  be  created  at  this  day.    As  soon  therefore  as  it  was, 
or  may  be  presumed  to  have  been  granted,  the  right  of  common 
became  and  was  appurtenant  to  the  land  demised  :  and  if  so,  all 
the  counts  are  sustainable ;  though  it  is  sufficient  for  the  pre- 
sent purpose  if  the  last  count  be  sustained.     The  proof  was  that 
the  several  tenants  of  the  farm  in  succession  for  above  fifty  years 
under  different  lords  had  all  enjoyed  *the  common  by  their       [  ♦113  ] 
cattle  levant  and   couchant  on  the  farm:    and  the  constant 
enjoyment  of  a  thing  is  evidence  of  a  right  to  enjoy  it.     It 
would  be  evidence  against  the  lord  himself,   and  still  more 
against  a  stranger. 

(Lord  Ellenbobough,  Ch.  J.  asked  if  there  were  any  prece- 
dents of  a  claim  of  common,  by  reason  merely  of  the  plaintiff's 
possession  of  land,  without  stating  it  to  be  by  prescription  or  by 
grant?) 

There  is  no  necessity  for  a  plaintiff  in  a  possessory  action  against 
a  wrong  doer  to  state  his  title :  but  it  is  sufficient  for  him  to 
state  that  he  was  possessed  of  his  land,  and  that  by  reason 
thereof  he  was  entitled  to  common,  t 

(Le  Blanc,  J. :  May  not  common  be  claimed  as  appurtenant 
generally  ;  and  then  as  prescription  supposes  an  original  grant, 
may  not  the  right  be  proved  either  by  prescription,  or  by  grant 
within  time  of  memory  ?  And  though  it  may  not  have  been 
asual  to  claim  it  in  this  way,  I  do  not  see  why  it  may  not  be  so 
claimed.) 

In  Musgrave  v.  Cave  I  it  was  said  not  to  be  necessary  in  pleading 
common  to  allege  expressly  whether  it  was  appendant,  appur- 
tenant, or  in  gross ;  though  it  was  there  held  to  appear  suffi- 

t  The  distinction  is  taken  in  a  wkere  the  cases  on  the  subject  are 

note  of  Mr.  Serjt.  Williams  to  the  collected, 

case  of  Mellor  y.  Spaieman,  1  Saund.  I  Willes,  319. 
346,  which   was   referred   to,   and 
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CowLAM     ciently,  from  the  nature  of  the  common  claimed,  that  it  was 
Black.       appurtenant :  and  there  Beems  to  be  no  more  reason  why  it 
should  be  alleged  to  be  by  prescription  or  grant. 

The  case  stood  over  for  consideration  for  a  few  days,  and 
now 

Lord  Ellenbobouoh,   Ch.  J. :  delivered  the  judgment  of  the 
Court: 
[  •114  ]  This  was  a  motion  for  a  new  trial  in  a  *cause  tried  before  my 

brother  Grose  at  Lincoln,  and  the  only  question  was  whether 
the  nonsuit  was  maintainable,  upon  the  ground  that  the  evi- 
dence did  not  support  the  declaration.  The  plaintiff  had 
alleged  a  disturbance  of  his  right  of  common  for  all  commonable 
cattle,  levant  and  couchant  on  his  land ;  and  which  right  he 
claimed  in  all  the  counts  of  his  declaration,  but  the  last,  as 
belonging  and  appertaining  to  the  said  closes  of  land ;  and  in 
the  last  count,  after  stating  that  he  was  possessed  of  such 
closes,  he  alleged  '*  that  by  reason  thereof"  he  was  entitled  to 
the  same  right  of  common  in  the  place  in  question.  It  appeared 
in  evidence  that  the  plaintiff  was  tenant  to  the  lord  of  the 
manor  of  the  closes  in  respect  of  which  the  common  was 
claimed,  and  of  course,  that  as  any  right  of  common,  which 
might  have  been  antecedently  appurtenant  to  these  lands, 
became  extinct  by  an  union  of  them  which  had  taken  place  in 
the  hands  of  the  lord  with  the  soil  out  of  which  such  common 
was  claimed,  the  tenant  could  not  claim  the  common  in  question 
in  right  of  his  land,  as  appurtenant,  after  such  union  had  taken 
place.  But  inasmuch  as  the  tenant,  and  his  father  before  him, 
had  for  a  long  series  of  years  actually  enjoyed  this  common,  it 
was  contended  before  us,  (for  no  such  point  was  made  below,) 
on  the  part  of  the  plaintiff,  that  such  enjoyment  laid  a  founda- 
tion for  presuming  a  new  grant  from  the  lord,  and  which 
presumption  ought  to  have  been  left  to  the  jury :  supposing 
that  any  new  grant  could  in  point  of  law  have  sustained  the 
allegation  of  common  belonging  and  appertaining  to  the  plaintiff^s 
lands,  which  occurs  in  all  the  counts  but  the  last ;  and  of  his 
being  entitled  to  common  by  reason  thereof,  which  occurs  in  the 
last  count.     Upon  consideration  there  does  not  appear   to  be 
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any  material  *  difference  in  point  of  legal  effect  between  the  Cowlam 
claims  of  common  as  made  in  these  several  comits:  in  all,  slack. 
the  claim  is  in  substance  a  claim  of  common  appurtenant  to  the  [  *ii5  ] 
closes  in  respect  of  which  the  common  is  claimed.  And  the 
only  question  upon  the  argument,  of  which  the  Court  wished 
further  to  consider,  was  whether  common  appurtenant,  for  which 
as  is  said  in  the  text  of  Co.  Lit.  122,  one  must  prescribe,  is,  as 
suggested  in  the  notes  of  the  learned  commentators,  also  claim- 
able by  grant  as  well  as  by  prescription.  It  certainly  occurs  in 
favour  of  such  claim  by  grant,  that  as  prescription  is  only 
evidence  of  an  immemorial  grant,  by  which  in  time  beyond 
memory  the  right  then  began  to  exist,  it  may  equally  begin  to 
exist  through  the  same  medium,  i.e.,  of  grant,  now  shown,  or 
fairly  to  be  presumed  from  usage,  at  the  present  day.  The  case 
of  Bradshaw  v.  Eyre,  Cro.  Eliz.  570,  which  was  a  case  similar 
to  the  present,  as  far  as  the  extinction  of  common  by  unity  of 
possession  is  concerned,  did  not  afford  an  express  authority  for 
the  creation  of  common  strictly  appurtenant  by  a  new  grant  at 
the  present  day  ;  because  the  lease  contained  not  only  the  words 
all  commons,  profits,  and  commodities  thereto  appertaining; 
upon  which  the  argument  for  common  appurtenant  might  be 
built;  but  the  further  words,  "or  occupied  or  used  with  the 
aforesaid  messuage;"  which  latter  words  might  import  a  sub- 
stantive new  grant  in  gross  of  common  to  the  tenant,  by  words 
of  reference  to  antecedent  usage  and  enjoyment  as  the  measure 
of  its  future  enjoyment,  and  not  strictly  an  annexation  of  such 
right  de  novo  as  an  appurtenant  to  the  lands,  &c.  in  question. 
However,  the  case  of  SaclievereU  v.  Porter  in  Cro.  Car.  482, 
referred  to  in  the  fourth  note  upon  Co.  Lit.  122,  but  much 
better  reported  in  Sir  William  *Jones,  896,  is  decisive  upon  the  [  ♦116  ] 
question.  According  to  Sir  William  Jones,  Sacheverell  brought 
trespass  against  Porter  for  breaking  his  close  and  consuming  his 
grass  with  his  beasts  in  Crippleston  in  the  county  of  Stafford. 
And  the  case  was  such  upon  the  pleading  and  special  verdict, 
that  Foulke  Pembridge  was  seized  of  Whitenhall  waste  in 
Crippleston,  and  the  prior  of  Stone  was  seized,  in  right  of  his 
church,  of  three  messuages,  one  hundred  acres  of  land,  &c.  in 
StuUington  in  the  county  aforesaid ;  and  being  so  seized  the 
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CowLAM  said  Foulke  by  his  deed  2  Hen.  IV.  granted  to  the  said  prior  and 
Slack.  his  successors  common  of  pasture  for  himself  and  his  successors, 
and  his  tenants,  in  StuUington  in  the  said  waste.  The  priory 
was  dissolved  and  came  to  King  Hen.  VIII.,  and  by  descent 
to  Queen  Elizabeth,  who  by  letters  patent  granted  it  to  Rowland 
Hill  in  fee,  and  from  him  by  mesne  conveyance  it  came  to  one 
Warlowe,  who  enfeoflfed  the  defendant  of  thirty-three  acres, 
parcel  of  the  lands  in  StuUington,  with  the  appurtenances  in  fee  ; 
and  he  put  his  beasts  into  the  waste  land  to  take  his  common ; 
and  the  plaintiflf  being  owner  of  the  waste  brought  trespass. 
And  it  was  adjudged,  upon  argument  at  the  bar  by  RoUe  and 
Serjt.  Milward,  by  all  the  Court,  Brampston,  Jones,  Crooke, 
and  Barkley,  that  the  action  does  not  lie.  And  by  all  the  Court 
these  points  were  adjudged ;  first,  when  the  said  Foulke  granted 
to  the  prior,  for  him  and  his  tenants  of  StuUington,  common  of 
pasture ;  this  was  common  appurtenant,  and  this  may  be  as  weU 
by  grant  as  by  prescription.  The  other  points  are  not  material 
to  be  here  stated.  It  appearing  from  this  pointed  authority,  in 
confirmation  of  the  reason  of  the  thing  upon  principle,  that 
common  appurtenant,  (such  as  was  claimed  by  the  plaintiff's 
[  •iiT  ]  declaration,)  may  be  created  by  modern  grant,  it  was  *proper 
that  the  jury  should  have  had  the  usage  in  this  case  left  to  them, 
as  a  foundation  whereupon  they  might  or  might  not,  according  as 
the  evidence  of  enjoyment  would  have  warranted  them,  have 
presumed  such  a  grant  to  have  been  made  by  the  lord  to  the 
plaintiff  or  his  father,  as  would  have  sustained  the  right  claimed 
of  common  appurtenant  in  respect  of  their  lands.  And  as  this 
was  not  done,  we  think  the  nonsuit  should  be  set  aside,  and  a 
new  trial  granted. 
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THE  KING  V.   THE  AECHBISHOP  OP    CANTER-       1812. 
BURY  AND  THE  BISHOP   OF  LONDON.  ^2!l^- 

(15  East,  117—159.)  [  117  ] 

The  Court  discharged  a  rule  for  a  mandamus  to  the  Bishop  of  London 
to  license  a  clerk  chosen  by  the  inhabitants  of  St.  Bartholomew, 
Exchange,  London,  to  an  endowed  lectureship  in  the  parish  church 
there,  upon  affidavit  made  by  the  Bishop  that  the  party  elected  had 
been  admitted  before  him  with  a  yiew  to  his  being  *'  approved  and 
licensed"  (which  are  the  words  of  the  stat.  13  &  14  Car.  II.  c.  4,  s.  19, 
imposing  that  function  upon  the  Archbishop  or  Bishop  before  any 
lecturer  may  lawfully  preach) ;  that  he  had  made  diligent  inquiry  con- 
cerning his  conduct  and  ministry,  and  being  convinced  from  such 
inquiry  that  he  was  not  a  fit  person  to  be  allowed  to  lecture,  he  had 
conscientiously  determined,  after  having  heard  him,  that  he  could  not 
approve  or  licence  him  thereunto.  And  the  rule  which  included  the 
Archbishop  of  Canterbury,  as  well  as  the  Bishop,  in  the  alternative, 
was  also  discharged  as  against  the  former  (against  whom  it  was  not 
pressed) ;  though  it  was  considered  to  be  equally  open  to  the  party  to 
make  a  substantive  application  against  the  Archbishop,  if  he  declined 
to  inquire  as  to  his  fitness,  with  a  view  to  approve  or  disapprove  of  him 
as  a  fit  person  to  be  licensed. 

The  Court  having  in  last  Easter  Term  f  discharged  a  rule  for 
a  mandamus  to  the  Bishop  of  London,  obtained  on  the  applica- 
tion of  the  Bev.  Bichard  Povah  to  license  him  to  the  endowed 
lectureship  at  the  parish  church  of  St.  Bartholomew,  Exchange, 
London ;  which  application  had  been  made  on  the  ground  that 
he  had  been  chosen  to  be  lecturer  by  a  majority  of  the  inhabi- 
tants of  the  parish,  to  whom  the  choice  was  given  by  the  founder, 
and  had  tendered  himself  to  the  Bishop  with  the  usual  creden- 
tials of  his  election,  and  of  his  being  in  priest's  orders,  and  had 
offered  to  read  and  *subscribe  the  thirty-nine  articles,  as  re-  [•lift] 
quired  by  the  Act  of  Uniformity,  13  &  14  Car.  IL  c.  4,  s.  19  ;  but 
that  the  Bishop  had  finally  refused  to  license  him,  on  the  general 
ground  that  he  did  not  approve  of  him  as  a  fit  person  for  the 
lectureship,  without  specifying  the  reasons  of  such  unfitness,  or 
personally  examining  the  applicant  in  that  respect,  though  re- 
quired so  to  do :  and  that  rule  having  been  discharged  on  a 
preliminary  objection  taken  to  it,  that  no  previous  application 
for  a  licence  had  been  made  to  the  Archbishop  of  Canterbury,  as 

t  12  E.  E.  393  (13  East,  419). 
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The  Kiko    well  as  to  the  Bishop,  both  of  whom  were  severally  authorised  by 

The  Arch-    the  Act  of  Uniformity  to  grant  such  licence : 
bishop  op 
Oantkbbury 

and  Garroiv,  in  the  last  Term,  applied  for  and  obtained  a  rule 

The  liiBKOP 
OF  London,    upon  the  Archbishop  and  the  Bishop,  "  to  shew  cause  why  a 

mandamus  should  not  issue  to  them  or  one  of  them,  calling  upon 
them  or  one  of  them  to  admit  Bichard  Povah,  LL.D.  before  them 
or  one  of  them,  to  read  in  the  presence  of  them  or  one  of  them 
the  thirty-nine  articles  of  religion,  mentioned  in  the  stat.  18 
Eliz.,  with  declaration  of  his  unfeigned  assent  to  the  same,  and 
also  to  do  and  perform  all  other  matters  and  things  required  by 
law  to  be  done  by  him,  in  order  to  the  said  Bichard  Povah's  being 
licensed  to  preach  the  Friday  morning  lecture  at  St.  Bartholo- 
mew, Exchange,  London  ;  and  also  conmianding  them  or  one  of 
them  that  they  or  one  of  them  do  thereupon,  if  the  said  Bichard 
Povah  shall  by  them  or  one  of  them  be  found  to  be  a  fit  and 
proper  person  to  preach  the  said  lecture,  license  him  accord- 
ingly/' 

[The  nature  of  the  further  evidence  on  which  the  rule  was 
obtained  sufficiently  appears  from  the  judgment.] 

L  iS4  3  Lord  Ellenborouoh,  Gh.  J.  [after  mentioning  that  since  the 

argument  on  the  rule  he  had  looked  minutely  through  the  affi* 
davits,  and  that  the  judgment  which  he  was  about  to  deliver  had 
the  concurrence  of  his  brothers  on  the  bench :] 

[  185  ]  The  duty  which  is  in  this  case  cast  by  law  upon  the  Bishop  is 

constituted  by  an  Act  of  the  18th  &  14th  of  Car.  II.  c.  4,  the  Act 
of  Uniformity,  which  in  the  19th  section  contains  these  words  ; 
"  be  it  enacted,  that  no  person  shall  be  received  as  a  lecturer,  or 
permitted,  suffered,  or  allowed  to  preach  as  a  lecturer,  or  to 
preach  or  read  any  sermon  or  lecture  in  any  church,  chapel,  or 
other  place  of  public  worship  within  this  realm  of  England,  or 
the  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  unless 
he  be  first  approved  and  thereunto  licensed  by  the  Archbishop 
of  the  province,  or  Bishop  of  the  Diocese,"  &c.  The  question 
of  construction  arising  upon  these  words  is  what  is  the  ap- 
proval which  the  Bishop  is  to  bestow  upon  the  party,  and 
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upon  what  ground  is  he  required  to  grant  his  licence  to  him  ?    It    The  Kiko 
is  a  condition  precedent  that  the  Bishop  should  first  approve ;    the  aboh- 
"  unless  the  person  be  first  approved ; "  and  without  that,  he  CANfEBBUEY 
cannot  lawfully  exercise  the  function  in  question.     It  has  been         »°d 
endeavoured  in  argument  to  liken  the  situation  of  a  lecturer  in   of  London. 
all  respects  to  the  office  to  which  a  person  is  admitted  by  the 
institution  of  the  Bishop  in  the  case  of  an  ecclesiastical  benefice, 
and  to  the  cases  of  curates  and  schoolmasters;  in  respect  of 
which  latter  appointments,  there  are  particular  provisions  which 
certainly  do  not  apply  to  the  case  now  before  the  Court.    *There      t  ^^  1 
have  been  many  dicta  of  judges  cited,  from  none  of  which  am  I 
prepared  to  differ,  or  to  deny  to  any  of  them  their  proper  weight 
and  authority :  the  result  of  them  is  in  effect  this,  that  this 
Court,  in  the  exercise  of  its  authority  to  grant  the  writ  of  man- 
damus, will  render  it  as  far  as  it  can  the  suppletary  means  of 
substantial  justice  in  every  case  where  there  is  no  other  specific 
legal  remedy  for  a  legal  right ;  and  will  provide  as  effectually  as 
it  can  that  others  exercise  their  duty  wherever  the  subject-matter 
is  properly  within  its  control.     The  right  of  the  Court  to  apply 
these  means  for  the  attainment  of  such  an  end,  and  to  prevent 
that  defect  of  legal  justice  which  might  otherwise  ensue,  has 
been  in  general  admitted :  and  if  the  Bishop  had  not  in  this  case 
inquired,  so  as  to  enable  himself  to  give  a  considerate  approba- 
tion or  refusal  on  the  subject,  it  might  have  been  a  fit  case  for 
the  interference  of  the  Court  to  farther  such  inquiry. 

The  affidavits  originally  laid  before  the  Court  stated  that  the 
Bishop  had  objected  first  of  all  upon  the  ground  that  Dr.  Povah 
had  only  deacon's  orders,  and  had  not  obtained  priest's  orders  ; 
which  latter  description  of  orders  he  thought  essential  to  his 
duly  filling  the  office  of  lecturer.  But  this  objection  of  the 
Bishop's  was  afterwards  in  fact  removed  by  the  applicant's 
obtaining  priest's  orders  from  the  Bishop  of  Sodor  and  Man: 
upon  the  manner  and  circumstances  of  obtaining  which  I  make 
no  comments  The  Bishop  of  London  however  did  not,  upon  the 
removal  of  that,  resort  to  any  new  ground  of  objection  to  which 
he  had  not  adverted  before ;  for  it  will  be  recollected  that  very 
early  in  the  amplication  to  him,  he  had  stated  an  objection  to 
Dr.  Povah  on  the  ground  of  his  having  maintained  opinions 
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The  Eikg    ^contrary  to  the  doctrine  of  the  Church  of  England  in  regard  to 
The  ABCH-   infant  baptism.    But  it  seemed  (at  least  according  to  the  first 
crNTERBCRY  ^®^  ^^  ^^^  Original  affidavits)  to  be  a  little  doubtful  upon  what 
and         ground  the  Bishop  had  refused  his  approbation  :  so  that  it  might 
OP  LoKDON.  be  to  a  degree  questionable  whether  he  had  given  that  deli- 
[  *137  ]      berate  refusal,  and  exercised  that  considerate  judgment  in  tiie 
act  of  refusing,  which  it  would  be  required  of  him  to  exercise 
upon  a  subject  in  which  the  rights  of  others  were  so  materially 
involved :  the  Court  therefore  granted  a  rule  to  shew  cause,  which 
has  produced  a  distinct  answer  from  the  Bishop  in  his  first  affidavit, 
and  a  still  more  full  answer  in  his  last  affidavit ;  in  the  first  of 
which  he  states  the  ground  of  his  refusal  in  these  terms  :  **  That 
his  sole  reason  for  refusing  to  license  the  Eev.  Richard  Povah  to 
the  Friday  lectureship  at  the  church  of  St.  Bartholomew,  Ex- 
change, is  a  consciencious  opinion  and  conviction,  arising  from 
every  circumstance  which,  after  diligent  inquiry,  he  has  been  able 
to  learn  concerning  the  said  Richard  Povah's  conduct  and  ministry 
as  a  clergyman,  that  he  cannot,  consistently  with  his  duty  as 
Bishop  of  London,  approve  of  him  as  a  fit  person  for  such  lec- 
tureship.    That  through  the  whole  course  of  this  transaction  he 
has  acted  according  to  the  best  of  his  judgment,  merely  from  a 
sense  of  the  duty  imposed  upon  him  by  his  office,  to  approve  of  no 
one  whom  he  did  not  in  his  conscience  think  to  be  a  fit  person.'* 
And  in  his  subsequent  affidavit,  in  answer  to  the  additional 
affidavits  that  were  last  filed  on  the  part  of  Dr.  Povah,  he  has 
stated,  ''  That  the   said  Richard  Povah  had  been  repeatedly 
admitted  before  this  deponent  with  a  view  to  his  being  approved 
and  licensed   by  this  deponent   to  preach  the  Friday  morning 
lecture  at  St.  Bartholomew,  Exchange,  London ;  and  that  he  has 
f.  *138  ]      made  *diligent  inquiry  respecting  the  conduct  and  ministry  of 
the  said  Richard  Povah  as  a  clergyman;  and  that  being  con- 
vinced from  such  inquiry  that  the  said  Richard  Povah  is  not  a  fit 
person  to  be  permitted  and  allowed  to  preach  the  said  lecture,  he 
hath  conscienciously,  and  according  to  the  duty  of  his  office  as 
Bishop  of  London,  and  for  no  other  motive  or  reason  whatever , 
decided  and  determined,  after  the  said  Richard  Povah  had  been 
so  admitted  before  him  as  aforesaid,  and  after  having  heard  him , 
that  he  cannot  approve  or  license  him  thereunto.    And  thia 
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deponent  saith,  that  8uch  decision  vras  formed  by  him,  and  is  The  Kino 
still  adhered  to  upon  a  full  and  deliberate  consideration  of  all  the  ahch- 
the  circumstances  he  has  been  able  to  learn  respecting  the  said  CAir^EBBUBt 

Richard  Povah ;  and  that  in  forming  such  decision,  and  through         and 

The  Bishop 
the  whole  of  this  transaction,  he  has  acted  according  to  the  best   of  London. 

of  his  judgment,  and  from  a  conviction  that  the  duty  imposed 
upon  him  by  his  office  requires  that  he  shall  not  approve  of  or 
license  anyone  to  a  lectureship  whom  he  does  not  in  his  con- 
science believe  to  be  a  fit  person  to  fill  the  office."  Now  if,  instead 
of  these  matters  being  disclosed  as  they  are  in  the  Bishop's 
affidavits  in  answer  to  the  rule,  the  Court  had  granted  the  man- 
damus, and  the  same  matters  had  been  returned  to  the  writ, 
would  not  such  a  return  have  been  conclusive  upon  the  point  ? 
Unquestionably  it  would,  unless  the  Court  were  prepared  to 
decide  that  the  function  of  approbation  is  vested  in  them,  and 
not  in  the  Bishop ;  and  that  notwithstanding  the  consciencious 
judgment  which  upon  a  full  and  deliberate  consideration  of  the 
subject  he  has  come  to,  and  his  declared  conviction  that  he  would 
be  acting  in  a  manner  wholly  inconsistent  with  the  duties  of  his 
episcopal  function,  and  the  trust  reposed  in  him  by  the  legisla- 
ture, if  he  did  license  *him,  we  should  nevertheless  grant  a  [  •iso  ] 
mandamus  to  the  Bishop  to  say — approve,  though  you  do  not 
approve ;  take  our  conscience  to  guide  you,  and  not  your  own. 
There  is  no  instance  of  such  an  application  for  a  mandamus  to 
compel  a  Bishop  to  approve  :  we  can  only  compel  him  to  inquire : 
we  cannot  devest  him  of  that  function  which  the  legislature  has 
for  wise  purposes  vested  in  him,  and  transfer  it  to  ourselves  :  all 
that  the  Court  can  ever  do  is  to  see  that  that  function  is  well 
exercised  by  him  in  whom  it  is  so  vested ;  and  there  never  yet 
has  been  an  instance  of  a  mandamus  to  compel  a  Bishop  to 
approve  and  license  a  lecturer,  where  the  question  turned  on  the 
approbation  or  disapprobation  of  the  Bishop  as  to  the  fitness  of 
the  applicant.  The  cases  of  mandamus  which  were  cited  yes- 
terday, (and  I  believe  all  were  then  cited  that  are  to  be  found  in 
the  books,  and  most  of  them  were  already  referred  to  in  Mr. 
East's  report  of  this  case  when  it  formerly  came  before  us,)  are 
for  the  most  part  such  where  the  objection  arose  upon  the  part 
of  the  rector  or  vicar  to  the  use  of  his  pulpit,  or  where  some 
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The  Kino     other  objection  arose  from  another  quarter  than  the  Bishop  him- 
The  Arch-    B©lf>  and  where  the  Bishop  was  not,  if  I  may  so  say,  individually 
Caittobuby  *°^  P^^  *^  *^®  object  of  the  application,  nor  a  substantive  party 
and  to  it ;  but  the  applicants  were  obliged  to  adopt  the  mode  o* 

OF  London,  moving  for  a  mandamus  to  the  Bishop  to  license,  in  order  to  get 
at  the  question  of  right  contested  between  them  and  others,  and 
the  Bishop  was  obliged  pro  forma  to  be  made  a  litigant  party 
before  the  Court  for  such  purpose.  But  the  Court  has  never  yet 
been  called  upon  to  act,  nor  in  any  instance  hitherto  has  at- 
tempted to  act,  authoritatively  upon  the  conscience  of  the 
Bishop,  where  his  judgment  appeared  to  them  to  be  formed 
[  •140  ]  upon  the  personal  qualification  *of  the  party,  after  full  inquiry, 
and  where  his  refusal  stood  upon  the  distinct  and  clearly 
exhibited  ground  of  a  conscience  so  informed. 

It  has  been  urged,  however,  (and  much  stress  was  laid  upon  it 
in  the  argument,)  that  it  was  the  duty  of  the  Bishop  to  have 
instituted  his  inquiry  upon  the  subject,  in  the  manner  and  by 
the  means  usually  adopted  in  courts  of  law,  that  is,  by  the 
formal  production  of  the  charges  made  against  the  applicant  in 
a  judicial  course,  and  by  a  public  and  solemn  hearing  of  the 
several  parties,  their  proofs,  and  witnesses.     But  in  the  first 
place,  what  power  has  the  Bishop  to  compel  the  attendance  of 
parties  and  witnesses?   what  power  has  he  to  administer  an 
oath?   or  what  word  is  there  in  the  Act  of  Parliament   that 
prescribes  the  mode  by  which  he  shall  attain   a  consciencious 
satisfaction  on  the  subject  ?    It  only  requires  him  first  to  approve, 
that  is,  before  he  licenses  ;  and  in  so  doing,  it  virtually  requires 
him  to  exercise  his  conscience  duly  informed  upon  the  subject ; 
to  do  which  he  must  duly,  impartially,  and  effectually  inquire, 
examine,  delil}erate,  and  decide.     If  the  Court  have  reason   to 
think  that  any  thing  is  defectively  done  in  this  resi)ect,  it   will 
interpose    its    authoritative    admonition.     The    mandamus     to 
license,  if  tite  party  shall  be  found  to  be  a  fit  person,  is  a  soleuni 
and  peremptory  call  upon  the  Bishop   to  adopt   the  requisite 
means  for  duly  informing  his  conscience,  in  order  to  the  correct 
and  effectual  exercise  of  this  most  important  duty. 

A  strict  analogy  does  not  hold  between  the  means^of  obtaining; 
a  license  for  a  lectureship,  and  the  other  situations  in  the  churcli 
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to  which  it  has  been  compared :  Nor  is  a  lectureship  in  point  of  Thb  Kino 
right  like  the  case  of  a  temporal  inheritance  in  an  advowson  or  xhb  abch- 
the  like,  where  the  patron  is  *entitled  to  call  upon  the  ordinary  c^terbu'' 
to  institute  his  clerk,  and  to  enforce  that  right  by  Quare  impedit,  aiui 
unless  the  Bishop  specifically  states  in  his  plea  some  reasonable  op  londok. 
cause  wherefore  the  clerk  presented  is  not  fit.t  In  the  Statute  [  •hi  ] 
of  Articuli  Cleri,  which  is  not  merely  an  enacting  statute,  but,  as 
Lord  Coke  says,  declaratory  of  the  common  law  and  custom  of 
the  realm,  the  13th  chapter  runs  thus  :  "  Also  it  is  desired  that 
spiritual  persons  whom  our  lord  the  King  doth  present  unto 
benefices  of  the  church  (if  the  Bishop  will  not  admit  them  either 
for  lack  of  learning,  or  for  other  reasonable  cause,)  may  not  be 
under  the  examination  of  lay  persons  in  the  cases  aforesaid,  as  it 
is  in  these  times  in  fact  attempted,  contrary  to  canonical  decrees ; 
but  that  they  may  sue  to  an  ecclesiastical  judge,  to  whom  it  of 
right  belongs,  for  the  obtaining  remedy  as  may  be  just."  The 
answer  is,  "  Of  the  fitness  of  a  parson  presented  to  an  ecclesi- 
astical benefice,  the  examination," — (it  will  be  recollected,  tliat 
*'  examination  "  is  not  the  term  in  the  st.  13  &  14  Car.  II.  but 
approved;  and  the  word  examination  taken  strictly,  may  be 
understood  to  mean  a  personal  oral  examination,  such  as  usually 
takes  place  for  the  ascertaining  a  competence  in  literature,) — 
*'  the  examination,"  it  says,  ''  belongs  to  the  ecclesiastical  judge ; 
and  so  it  has  heretofore  been  used  and  shall  be  so  in  future." 
This  statute  relates  in  express  terms  to  the  case  of  ecclesiastical 
benefices  properly  so  called  ;  and  there  I  admit  that  the  Bishop 
must,  if  questioned  for  refusing  institution  to  a  clerk  presented 
to  him  in  a  suit  of  Quare  imjyedit,  in  his  plea  state  the  cause  of 
such  his  refusal.  But  is  there  any  thing  in  the  Act  of  the 
13  &  14  Car.  II.  which  requires  the  Bishop  formally  to  examine 
the  person  nominated  to  a  lectureship  either  in  the  popular  or 
any  other  sense  of  that  *word.  Has  any  cotemporary  or  subse-  r  •u')  i 
quent  practice  put  this  interpretation  upon  the  Act?-  Does  any 
canon  require  it?  Or  in  the  absence  of  all  these,  do  public 
convenience  and  natural  justice  require  him,  in  the  event  of  his 
not  approving  a  particular  person  to  fill  the  office  of  lecturer,  to 

t    Cited    ana    applied    by    Lord      17,  49 ;  37  L.  J.  C.  P.  331 ;  18  L.  T. 
Chelmsford  in  Bishop  of  Exeter  t.      376. — E.  C. 
Murahall  (H.  L.  1868)  L.  R.  3  H.  L. 
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The  Kikg    state  the  grounds  upon  which  he  is  induced  not  to  approve  such 
The  Arch-    person?    The  oflSce  of  lecturer,  let  it  be  recollected,  is  always 
c'"kteb^bu»y  ^"g^^^*'^  upon  some  already  subsisting  ecclesiastical  establish- 
nnd         ment,  and  where  (if  I  may  so  say)  the  spiritual  wants  of  the 
OK  LoKDON.   parish  are  already  in  part  if  not  wholly  supplied,  by  there  being 
antecedently  some  person  appointed  to  perform  the  rites  and 
service  of  the  church.    And  indeed  where  a  new  institution  of 
this  kind  was  to  be  superinduced  upon  the  old  and  pre-existing 
foundations  of  the  church,  it  became  perhaps  the  wisdom,  it 
certainly  was  congenial  with  the  jealousy  of  the  times  in  which 
this  statute  was  passed,  which  were  recently  after  the  civil  and 
political  troubles,  and  the  contentions  on  matters  of  religion,  by 
which  the  country  had  been  agitated,  to  provide  that  where  a 
lecturer  was  to  be  admitted  into  any  church  or  chapel,  the 
Bishop  should  be  satisfied  that  he  was  a  person  to  whom  the 
lecturing  and  teaching  of  the  congregation    could    be  safely 
committed.     And  therefore  the  analogy  does  not  hold  to  the 
cases  I  have  put  arising  upon  the  Statute  of  Articuli  Cleri,  and 
the  institution  of  clerks  to  regular  benefices;  as  to  which,  and 
the  degree  of  idoneity,   (if  I  may  so  call  it,)  which  may   be 
required  by  the  Bishop,  or  non-idoneity  which  may  excuse  him 
in  his  refusal  of  a  clerk  presented,  there  has  certainly  been  much 
legal  controversy.     In  Specofs  caset  it  is  decided  that  it  is  not 
[*143]       allowable  to  plead  generally  that  the  clerk  presented   ^is  an 
inveterate  schismatic.     That  case  was  much  discussed,  and  there 
was  great  debate  among  the  Judges  whether  a  plea  pleaded  in 
this  generality  were   good  or  not.     I  think  the  Judges   were 
equally  divided  in  the  Common  Pleas ;  upon  which  the  opinion 
of  the  other  Judges  was  taken,  when  the  greater  part  decided 
that  it  was  not  a  good  plea ;  and  this  judgment  was  afterwards 
aflSrmed  in  the  King's  Bench,  upon  a  writ  of  error ;  and  it  wan 
held,  according  to  the  report  of  the  case  in  5  Co.  58,  (and  whicli 
is  also  reported  in  Anderson,  189,  and  3  Leonard,  198,)  that  tbe 
cause  of  the  schism  or  heresy,  for  which  the  presentee  is  refused, 
ought  to  be  alleged  in  certain,  to  the  intent  that  the  King's  Court 
may  consult  with  divines  whether  it  be  schism  or  no ;  and  if  the 
party  be  dead,  thereupon  to  direct  the  jury  to  try  it :  but  if  it  be 

t  o  Co.  Bep.  57. 
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traversed,  and  the  party  refused  be  alive,  it  shall  be  tried  by  the     ^hb  Einci 
metropolitan.     The  authority  which  belongs  to  SpecoVs  case  has    thk  arch- 
been    certainly    questioned,   or,   as  the  Attorney -General    said  c^terbury 
yesterday,  it  has  been  a  good  deal  shaken  by  the  case  of  Hele  v.         ^ 

^^  X  HE   iSISHOP 

The  Bishop  of  Exeter  and  others,  in  Show.  Pari.  Cas.,  88.  It  op  Loudon. 
was  there  maintained  that  it  was  a  good  plea  on  the  part  .of  the 
Bishop,  that  the  presentee  was  minus  sufficiens  in  literatard,  with- 
out stating  in  what  particulars.  It  was  contended  that  he  should 
state  in  what  respects  he  was  minus  sufficiens^  &c. ;  because  in 
case  of  the  death  of  the  party  it  could  not  be  tried  by  the  Arch- 
bishop, but  must  be  tried  by  the  jury.  It  is  so  laid  down 
certainly  in  the  books  ;  but  a  trial  of  that  sort  has  never  occurred 
in  our  times,  nor  is  there  any  instance  of  it,  that  I  am  aware  of, 
to  be  found  in  our  books  :  and  if  such  a  case  should  happen,  it 
does  not  occur  to  me  how  such  a  trial  could  conveniently 
*proceed.  Suppose  a  jury  of  twelve  farmers  collected  in  the  [*i**] 
jury-box,  addressing  themselves  to  try  the  literature  of  a  departed 
person  :  how  are  they  to  set  about  it  ?  are  they  to  try  it  by 
evidence  of  his  reputation  for  literature  generally  ?  or  are  they  to 
try  it  by  the  particular  documents  in  proof  of  his  literature, 
which  he  may  have  left  in  the  shape  of  Latin  or  Greek  exercises, 
produced  upon  his  examination  before  the  Bishop,  and  upon 
which  the  Bishop  pronounced  at  the  time  when  he  refused  to 
institute  him  ?  It  would  be  somewhat  strange  to  present  to  the 
grave  attention  of  such  a  pannel  the  translation  which  the 
deceased  may  have  made  from  some  part  of  the  sacred  writings 
in  the  Greek  tongue,  or  his  Latin  composition  upon  a  theme 
which  may  have  been  handed  to  him  by  the  Bishop;  to  hear 
counsel  haranguing  them  upon  topics  of  grammatical  construc- 
tion or  verbal  criticism,  and  to  see  them  assisted  by  a  Judge, 
(who  possibly  may  not  himself  be  very  deeply  learned  in  the  dead 
languages,)  addressing  their  minds  to  try  whether  some  learned 
Bishop  is  right  in  the  judgment  he  has  formed  upon  the  same 
materials,  and  sitting  as  a  court  of  error  from  him  in  matters  of 
grammar.  I  wish  that  the  law-books,  which  tell  us  that  it 
belongs  to  a  Judge  and  jury  to  decide  such  points,  had  at  the 
same  time  instructed  us  how  we  are  adequately  to  perform  the 
task.     As  no  case  has  been  referred  to  as  having  yet  happened, 
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The  Kiko    bo  I  hope  none  will  ever  arise  ;  for  however  well  constituted  we 

The  abch.   ^lay  be  for  other  purposes,  every  body  must  see  that  a  very  im- 

GAim^BUBT  P®r*®ct  ^^^  blind  execution  of  duty  must  take  place,  if  the  trial 

and         of  literature  were  committed  to  such  a  tribunal.     I  merely  advert 
The  Bishop 
OF  London,  to  these,  as  topics  presented  by  the  large  discussion  of  yesterday, 

by  the  mention  of  Specofs  case,t  and  that  of  Hele  v.  The  Bishop 
[•145]      of  *  Exeter, I   which  last  was  however,   I  think,   very  briefly 
adverted  to.    The  other  case  to  which  a  lectureship  has  been 
likened  is  that  of  a  perpetual  curacy.    There,  unless  the  curacy, 
by  being  augmented  by  queen  Anne's  bounty  or  otherwise, 
becomes  a  presentable  benefice,  for  which  a  Quare  impedit  lies, 
the  only  legal  remedy  which  the  curate  has  is  by  mandamus. 
But  here  I  would  refer  to  the  canons  for  the  authority  and  duty 
of  the  Bishop  in  respect  to  curates ;  and  to  the  statute,  in  respect 
to  lecturers ;  to  show  the  difference  between  the  two  cases.    By 
the  forty-eighth  canon,  "  No  curate  or  minister  shall  be  permitted 
to  serve  in  any  place  without  examination  and  admission  of  the 
Bishop  of  the  diocese  or  ordinary  &c.**    It  appears  then  that 
there  is  to  be  an  examination  by  the  Bishop,  which  is  to  precede 
the  admission  of  the  curate ;  which  duty  of  examination  is  cast 
upon  him  by  the  express  terms  of  the  canon ;  and  therefore  if  the 
Bishop  either    will   not  examine  at  all,  or  only  in   a   mode 
altogether  ineffectual  for  the  purpose  for  which  such  an  examina- 
tion is  required  ;  if  in  short  he  should  appear  to  refuse  or  elude 
the  performance  of  this  express  duty,  the  Court  will  interfere  by 
mandamus  to  compel  such  an  examination  to  be  made  as  apper- 
tains to  his  duty.    But  in  this  case  it  will  be  recollected  that 
examination  (which  may  be  understood  to  be  such  as  takes  place 
in  cases  of  institution  to  benefices)  ia  expressly  enjoined  by  tlie 
canon.     So  with  respect  to  schoolmasters,  in  the  seventy-seventH 
canon  it  is  said,  '*  No  man  shall  teach  either  in  public  school  or 
private  house  but  such  as  shall  be  allowed  by  the  Bishop  of  tho 
diocese  or  ordinary  of  the  place,  under  his  hand  and  seal,  beinj::* 
found  meet,  as  well  for  his  learning  and  dexterity  in  teaching: 
[  •146  ]      as  for  sober  and  honest  conversation,  and  *also,  for  right  under 
standing  of  God's  true  religion."    Here  the  duty  of  examinatioi 
is  again  pointed  out :  the  Bishop  is  to  find  whether  he  is  learnec) 
t  3  Co.  Rep.  67.  t  Show.  P.  C.  88. 
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capable  of  teaching,  moral,  and  of  a  right  understanding  in     The  Eiko 
religion :  and  therefore  the  Court  would  require  of  him  that  he    the  arch- 
Bhould  institute  some  proper  mode  of  examination  by  which  the  ^f  Jfr^^uBT 
learning,  dexterity  in  teaching,  morals,  and  true  religion  of  the         and 
candidate  may  be    ascertained.    But  in  the  instance  of  the    of  London. 
lecturer,  the  term  approbation  in  the  stat.  18  &  14  Car.  II.  is 
quite  another  thing:  What  scales  have  we  to  weigh  the  con- 
science of  the  Bishop  ?    And  how  are  we  to  know  whether  he 
properly  or  improperly  disapproves?     May  he  not  properly 
disapprove  of  the  candidate  for  a  lecturer's  licence  on  account 
of  many  matters  which  cannot  be  conveniently  stated  to  a  court 
of  justice  ?    May  he  not  disapprove  for  matters  within  his  own 
personal  observation  and  knowledge :  for  the  h&bits  of  life  and 
conversation  of  the  person,  which  might  be  known  to  him  from 
residing  in  the  same  university  or  society  with  him ;  from  his 
conduct  in  life  down  perhaps  to  the  very  time  when  the  Bishop 
is  called  upon  to  signify  his  approbation  ?    Is  he  to  exclude  his 
own  knowledge,  the  most  material  of  any  ?    Does  the  law  say 
upon  what  proof  he  is  to  act,  or  that  he  is  to  have  witnesses 
upon  oath  to  the  facts  by  which  his  judgment  is  to  be  guided  ? 
What  authority  has  he  to  compel  the  attendance  of  witnesses 
before  him  ?    The  word  of  the  statute  is  "  approve ; "  and  he 
must  exercise  that  approbation  according  to  his  conscience,  upon 
such  means  of  information  as  he  can  obtain ;  and  everything 
that  can  properly  minister  to  his  consciencious  approbation  or 
disapprobation,  and  fairly  and  reasonably  induce  his  conclusion 
on  such  a  subject,  though  it  might  not  be  evidence  *that  would       [  *ii7  ] 
be  formally  admitted  in  a  court  of  law,  may,  I  am  of  opinion,  be 
fitly  taken  into  his  consideration. 

The  case  of  the  mandamus  to  the  Archbishop  of  York  in  the 
instance  of  a  schoolmaster  was  also  referred  to  in  the  argument, 
and  it  was  stated  that  the  rule  for  the  mandamus  had  been 
absolute  in  the  first  instance.  I  inquired  of  the  clerks  in  the 
Crown  Office,  and  find  that  that  statement  is  not  correct.  What  is 
stated  to  me  by  them,  and  which  is  confirmed  by  my  own  recol- 
lection, having  been  counsel  in  the  cause'both  here  and  below,  is 
that  the  mandamus  was  applied  for  to  the  Archbishop  to  license 
Withnell,  one  of  the  candidates ;  there  being  a  contest  between 
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The  Kino    the  electors  whether  Withnell  or  Gartham  was  well  elected.    The 
The  akch.    Court  enlarged  the  rule  till  it  should  be  tried  in  an  issue  which 
('AX'mnuRY  ^*  them  was  duly  elected.    The  result  was  in  favour  of  Withnell. 
Rnd         A.nd  there  the  Archbishop  having  been  made  a  party  pro  fornui 
OF  LoNDox.   in  the  first  instance,  the  Court,  after  the  trial  of  the  issue,  made 
the  rule  absolute  for  him  to  license  Withnell ;  not  anticipating  any 
objection  of  this  sort  against  the  licensing  on  the  part  of  the 
Archbishop.    For  the  Archbishop  had  not  made  himself  a  party 
in  the  question  of  right,  nor  had,  I  think,  appeared  by  counsel 
or  otherwise  when  the  rule  to  shew  cause  was  first  discussed,  and 
therefore  had  no  opportunity  of  notifying  his  objection  at  the 
time.     The  affidavits  laid  before  the  Court  in  the  first  instance 
merely  respected  the  question  of  election:   nothing  more  was 
before  the  Court  than  whether  A.  or  B,  was  duly  elected  by  the 
vicar  and  churchwardens  of  the  parish  of  Skipton,  to  the  number 
of  eleven,  I  think ;   and  the  Archbishop  was  not  contemplated 
as  a  party,  except  in  point  of  form,  and  merely  as  the  person  to 
t  'US  ]      whom  the  mandamus  to  license,  *in  order  to  give  effect  to  the 
election,  must  be  directed.     But  when  the  writ  was  at  last  de- 
livered to  him,  upon  discovering  the  entire  literary  insufficiency 
of  the  applicant,  he  made  his  stand,  and  returned  the  fact  to  the 
mandamus.    And  this  Court  afterwards  held  such  return  to  l>c 
conclusive,  and  bestowed  much  commendation  upon  the  Arch- 
bishop for  resisting  the  appointment  of  a  person  not  qualified  in 
point  of  literature  to  be  the  teacher  of  an  endowed  public  school, 
which  by  the  increase  of  its  revenues  had  become  of  considerable 
annual  value,  and  in  return  for  which  it  was  thought  that  a  com- 
petent proportion  of  learning  was  fairly  to  be  expected.     There 
was  one  peculiarity  in  the  argument  in  that  case :  it  was  said 
that  the  canon  I  have  alluded  to  was  not  properly  binding  on  the 
Archbishop  of  York,  as  the  canons  of  1603  did  not  extend  to  tht: 
province  of  York ;  but  that  the  duty  arose  upon  the  statute   oi 
Elizabeth,  and  other  statutes:!   but  if  that  were  so,  it    wouK 
make  only  a  shade  of  difference  as  to  the  source  and  limits  o 
that  authority  which  the  ordinary  universally  has  in  respect   U 
the  licensing  of  schoolmasters,  and  which  is  recognized  by  severo 
statutes.    Another  case  was  pressed  upon  us  yesterday,  -wliic' 
t  23  Eliz.  c.  1,  8.  6;  2  Jac.  I.  c.  4,  8.  9,  and  13  &  14  Car.  II.  c.  4,  a.  11. 
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I  thought,  upon  my  recollection  of  it  at  the  time,  had  little  to  do  The  Kiiro 
with  the  present  question  ;  that  was  the  case  of  The  King  v.  The  thb  abch- 
Marquis  of  Stafford  and  GiffardA  In  the  first  place,  that  was  c^tobury 
not  an  application  against  an  ecclesiastical  person,  and  therefore  ^d 
the  duty  of  the  Bishop  as  ordinary  to  inquire  and  approve  could  of  Lokdon. 
not  come  judicially  in  question  :  the  only  question  was  as  to  the 
duty  of  trustees,  (for  such  were  the  Marquis  of  Stafford  and  Mr. 
Giffard,)  under  a  trust  for  the  presentation  *of  a  clerk  to  be  licensed  [  *H0  ] 
by  the  ordinary  to  be  stipendiary  curate  of  the  chapel  of  Willen- 
hall,  who,  after  being  nominated  by  the  inhabitants  of  Willenhall, 
was  to  be  presented  and  allowed  by  the  lord  of  the  manor  of  Stowe 
Heath.  The  joint  lords  of  the  manor  of  Stowe  Heath  at  that  time 
being  the  Marquis  of  Stafford  and  Mr.  Giffard,  they  had  refused 
to  allow  and  present  one  William  Moreton,  nominated  by  a 
majority  of  the  inhabitants  of  Willenhall,  on  the  ground  of  his 
being  notoriously  a  drunken  and  immoral  person.  The  Court,  it 
appears,  at  first  thought  that  the  mandamus  should  go,  as  it 
might  be  too  much  to  determine  the  question  upon  affidavits  as 
to  the  right  of  the  defendants  to  approve  or  reject.  But  the 
Court  afterwards  wholly  retracted  thai  opinion,  and  refused  the 
rule.  WTiat  is  said  by  the  Court  afterwards,  (for  Lord  Kenyon 
is  not  reported  as  having  said  any  thing  of  himself  distinctly 
from  the  rest  of  the  Court  on  this  part  of  the  case,)  is  this ;  ''  If 
the  defendants  were  to  be  considered  as  trustees,  in  executing 
that  trust  they  were  to  exercise  a  proper  discretion,  and  to  judge 
whether  the  party  were  or  were  not  idoneous  as  a  Bishop  may 
do"  (what  is  said  about  what  a  Bishop  may  do  is  merely  by 
way  of  illustration  of  the  argument,  and  is  not  the  point  in  judg- 
ment, and  is  so  far  extra  judicial,)  '^  in  the  case  of  a  presenta- 
tive  benefice,  and  might  absolutely  reject  the  nominee  on  account 
of  his  being  illiterate ;  which  question  of  fitness  could  not  be 
tried  by  a  jury,  and  of  which  he  was  the  sole  judge :"  (It  may 
however  be  tried  by  a  jury  in  the  case  put,  of  the  clerk's  dying, 
as  the  law-books  say :  as  to  the  convenience  of  which  trial  I  have 
observed  already :)  "  but  that  as  Mr.  Moreton  "  (here  the  Court 
having  done  with  every  thing  which  respects  the  authority  or 
duty  of  a  Bishop,  ♦come  to  the  facts  of  the  case  before  them,)      [  ♦iso  ] 
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The  KncG    **  had  been  rejected  on  account  of  immorality  and  indecent  con- 

Thb  Abch-  duct,  that  question  might  be  properly  determined  by  a  jury  of 

CaiStobuby  ^^®  country,  to  whom  he  had  a  right  to  appeal  on  the  truth  of  the 

And         facts  alleged  against  him.    If  however  those  facts  were  true,  the 
The  Bishop    ,         , 
OF  LoKDON.  defendants  might  return  them  upon  the  record."    All  that  the 

Court  therefore  say  is  this ;  supposing  this  to  be  a  case  in  which 
a  mandamus  might  go,  the  Marquis  of  Stafford  and  Mr.  GiSard 
might  return  the  fact ;  and  if  that  return  were  not  true,  an  action 
might  be  brought  tor  a  false  return.    But  those  were  not  ecclesi- 
astical persons ;  nor  does  that  case,  which  merely  respected  the 
duty  of  trustees  with  reference  to  their  cestui  que  trusts,  apply  to 
the  present.     I  should  have  thought  indeed  that  the  words 
"  present  and  allow  "  merely  imported  a  duty  in  the  trustees  to 
present  the  person  whose  election  they  allowed  or  ought  to  allow 
as  regular,  and  no  more.  At  last  the  Court  thought  it  a  case  of  a 
trust  in  which  they  had  no  right  to  interfere :  that  the  mandamus 
was  only  a  legal  remedy,  a  remedy  for  the  legal  right  where  there 
was  no  other  legal  remedy ;  that  if  it  were  an  equitable  right  this 
Court  would  not  interfere ;  and  if  a  legal  one,  there  was  a  specific 
legal  remedy  by  Quare  impedit. 

Many  other  cases  were  mentioned,  one  of  which  was  The  Kiikj 
V.  BlooerA     That  was  the  case  of  a  curacy :  the  application  was 
for  a  mandamus  to  a  parishioner  and  an  inhabitant  of  a  chapelry , 
to  restore  a  curate  whom  he  had  forcibly  turned  and  kept  out  of 
his  chapel.    No  rights  or  duties  of  the  ordinary,  as  such,  were  in 
question  in  that  case ;  but  Lord  Mansfield  appears  to  have  said, 
*'  If  the  Bishop  had  refused  without  cause  to  license  him,  he  might 
[  *151  J      have  had  a  mandamus  to  compel  the  ordinary  *to  grant  him  a 
licence."    And  indeed  as  it  is  the  party's  only  remedy,  if  the 
licence  be  refused  without  a  cause ;  the  Bishop  being  to  act  there 
as  in  the  case  of  an  institution,  if  he  causelessly  refused    the 
licence,  the  Court  would  grant  the  mandamus :  and  if  the  Bishop 
either  could  not  or  would  not  assign  any  cause,  he  might  be  com- 
pelled to  admit  him.    But  how  is  that  argument  to  be  extended 
to  a  case  where  the  Bishop  assigns  the  only  cause  of  rejection 
which  the  statute  requires  to  exist,  namely,  his  disapprobatioi 
of  the  person  applying;  and  where  he  satisfies  the  Court  by  tli< 

t  2  Burr.  1045. 
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most  explicit  and  solemn  declaration,  that  this  disapprobation  is    The  Kino 
the  result  of  deliberate  inquiry  and  consciencious  judgment.  the  abch- 

If  we  look  at  the  facts  in  this  case,  it  appears  that  the  Bishop,  c^'nBBBUBT 
having  certainly  assigned  at  one  time  a  ground  which  has  been  "^^ 
removed,  I  mean  the  want  of  priest's  orders,  did  early  upon  the  Loxdoh. 
application  to  him  intimate  an  objection  to  granting  the  licence 
required,  on  account  of  the  maintenance  of  doctrines,  which  he 
said  were  contrary  (as  they  certainly  are)  to  the  doctrines  of 
the  Church  of  England.  But  he  did  that  in  this  case,  which  it 
is  very  natural  for  liberal  minded  persons  to  do ;  thinking  that 
the  applicant  ought  to  be  rejected,  he  wished  to  reject  him  upon 
the  least  obnoxious  ground  which  could  be  assigned ;  and  there 
was  perhaps  a  degree  of  infirmity  in  this  respect  belonging  to 
the  nature  of  man,  which  disposes  us  to  wish  and  endeavour 
to  perform  an  act  of  duty  in  the  least  harsh  and  painful  manner 
we  can,  as  it  respects  the  feelings  of  others.  I  must  presume 
that  the  Bishop  very  early,  though  the  precise  time  is  not  stated, 
knew  of  Hall's  letter  :  the  letter  was  written  in  November  ;  but 
when  he  knew  it  (for  it  went  to  his  secretary)  does  not  distinctly 
appear :  *the  letter  was  written  by  Mr.  James  Hall  to  Dr.  Hall,  ['^52] 
on  the  24th  November,  1809 ;  and  the  latter  says  that  shortly 
after  the  writing  of  that  letter  he  conveyed  it  to  the  Bishop's 
secretary.  Now  the  Bishop's  secretary  might  produce  it  very 
soon  afterwards  to  the  Bishop :  and  I  think  the  fair  inference 
from  the  whole  is  that  before  the  first  application  for  the  licence, 
the  Bishop  had  been  apprized  of  this  ground  of  objection  to  the 
applicant:  but  he  rested  first  of  all  upon  the  want  of  priest's 
orders.  (One  of  my  brothers  suggests  that  the  expression  used 
is  that  the  secretary  reminded  the  Bishop,  after  Dr.  Povah's 
application,  of  this  letter.)  The  letter  was  sent  at  the  time,  not 
with  any  reference  to  this  lectureship,  for  it  was  written  on  the 
24th  of  November,  1809,  and  the  lectureship  did  not  become 
vacant  till  very  shortly  before  the  20th  of  March,  1810,  when  I 
observe  the  election  took  place;  the  intelligence  conveyed  by 
it  to  the  secretary  came  therefore  in  a  more  credited  and  less 
suspicious  form,  as  not  having  been  written  with  a  view  to  any 
depending  question,  nor  consequently  with  a  view  to  obstruct 
Dr.  Povah's  access  to  this  piece  of  preferment.    The  person  who 
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The  Kino    writes  it  states  himself  to  have  written  to  the  curate  of  the 

The  ahch-   parish,  with  a  view  to  prevent  the  admission  of  that  person  into 

Camtbmuby  ^^^  pulpit  of  the  parish,  who  he  thought  abused  his  opportunities 

and         there,   by  preaching  to  the  congregation  improper  doctrines. 
xHK  Bishop  , 

OP  London.   This  letter  having  been  written,  as  I  have  stated,  in  November, 

1809,  four  or  five  months  before  the  election,  it  appears  that  it 

did  not  at  the  moment  present  itself  to  the  mind  of  the  Bishop, 

to  whom  in  all  probability  (for  so  I  must  presume  from  the 

expression  used)  the  secretary  had  before  communicated  it;  but 

the  secretary  afterwards  reminded  him  of  it:   and  then  the 

[  'isa  ]      question  is  whether  it  *did  not  become  imperatively  his  duty, 

upon  being  so  reminded,  to  resist  the  licensing  of  the  person 

referred  to,  if  he  were  satisfied  of  the  truth  of  the  facts  intimated 

to  him.     Until  the  last  affidavits  were  made  it  did  not  appear 

what  information  the  Bishop  had  specifically  upon  this  ground : 

he  did  not  choose  to  disclose  it  at  the  time  of  the  application  for 

the  licence;  and  I  do  not  blame  him  for  the  delicacy  of  not 

disclosing  the  names  of  the  persons  who  had  so  informed  him. 

The  information  now  however,  and  the  names  of  those  who 

gave  it,  are  disclosed  to  the  Court  on  oath.    We  have  the 

affidavits  of  Doctor  Hall  and  of  Mr.  James  Hall,  who  both  swear 

to  Dr.  Povah's  having  preached  those  exceptionable  doctrines : 

and  there  is  in  addition  to  this  the  affidavit  of  a  person  of  the 

name  of  Macgregor  to  the  same  effect.     Now  if  we  were  trying 

the  validity  and  correctness  of  the  Bishop's  conclusions,  and 

going  into  all  the  facts  of  the  case,  (which  I  disclaim  our 

authority  for  doing,)  there  was  before  the  Bishop  the  evidence  of 

a  person  who  gives  his  information  at  an  unsuspicious  period, 

when  there  was  no  question  depending,  and  no  interest  to  be 

served  or  prejudiced  by  it.      There  was  the   information   of 

Mr.  James  Hall,  a  clergyman,  and  also  that  of  Dr.  Hall,  the 

curate,  (who  though  of  the  same  name  was  no  relation  of  his,) 

and  there  is  since  the  confirmatory  evidence  of  Mr.  Macgregor. 

I  admit  that  the  Bishop  had  not  Macgregor's  evidence  before 

him  at  the  time,  but  he  had  that  of  the  two  first  named  persons ; 

and  the  question  was  whether  he  was  to  believe  them,  or  several 

other  persons  present,  who  say  that  they  did  not  hear  any  such 

things,  and  that  they  should  have  heard  them  if  they  had  passed : 
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thus  negativing  so  far  as  they  can  the  particular  words  and  The  King 
expressions  imputed  to  Dr.  Povah.  The  negative  *is  not  so  the  abch. 
strong  on  any  occasion,  and  certainly  not  upon  an  occasion  of  can^bubt 
this  sort,  as  the  afl&rmative:  many  things  may  pass  in  the  ^^^ 
course  of  a  sermon  which  may  not  be  afterwards  distinctly  of  Losdoh. 
recollected  by  persons  present.  I  suppose  hardly  any  person  is  [  'isi  ] 
so  attentive  an  auditor  of  a  sermon  as  to  say  with  certainty,  at 
some  distance  of  time,  whether  this  or  that  particular  observa- 
tion or  expression  may  not  possibly  have  formed  a  part  of  it. 
But  laying  the  imperfections  of  memory  out  of  the  question,  the 
class  and  situation  in  life  in  which  some  of  these  deponents  are, 
one  should  think  would  not  particularly  prepare  and  dispose 
them  to  observe  and  to  be  struck  with  the  application  of  certain 
expressions  to  the  doctrines  and  tenets  of  the  Church  of 
England,  as  propounded  in  its  articles.  Might  not  then  the 
Bishop  be  in  reasonable  suspense,  at  least,  to  which  description 
of  relators  he  should  give  the  fullest  credit?  He  certainly 
might  be,  so  far  as  we  are  enabled  to  judge  upon  the  evidence 
before  us :  and  if  his  belief  at  last  preponderated  in  favour  of 
the  charge,  are  we  warranted  to  condemn  his  judgment  ?  The 
Bishop  has  never  renounced  this  objection:  he  has  never 
said  that  he  did  not  believe  this  charge.  The  production  of 
Dr.  Povah's  notes  was  relied  on  yesterday,  and  it  was  said  that 
the  Bishop  had,  on  seeing  them,  renounced  this  ground  of 
objection,  and  had  received  perfect  satisfaction  upon  it.  But 
what  was  that  satisfaction?  Dr.  Povah  produced  to  him  his 
shorthand  notes  of  some  sermon  that  he  had  preached,  in 
which  no  such  objection  appeared.  But  how  was  that  to  satisfy 
the  Bishop?  It  might  have  been  a  sermon  upon  a  perfectly 
distinct  subject  from  that  of  infant  baptism :  and  the  Bishop 
afterwards  stated  in  his  letter  to  him,  *that  the  charge  arose  [  *155  ] 
from  a  sermon  preached  a  month  or  two  before.  The  Bishop  did 
not  renounce  the  objection,  nor  say  that  he  was  satisfied  that 
Dr.  Povah  had  not  so  preached :  he  only  said,  in  effect,  this 
particular  sermon  is  not  the  one  to  which  the  statement  in 
question  is  imputed.  But  we  are  trying  this  question  now  with 
evidence  before  us,  by  which  the  statement  on  the  part  of 
Dr.  Povah  is  attempted  to  be  confirmed  by  very  extraordinary 
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The  Kjko    matter.     It  is  said  that  he  not  only  did  not  preach  against 

Thb  abch-   infant  baptism,  but  he  upheld  the  necessity  and  importance  of 

CAjfrafBUBY  ^* '  *^^  ®^  much  so  as  to  have  (if  I  may  use  the  expression) 

acd         electrified  the  consciences  of  several  of  his  congregation;  one 

1  HE  UISHOP 

OF  London,   man  of  the  name  of  Hardy,  another  of  the  name  of  Pollard,  and 
another  of  the  name  of  Hart ;  so  as  to  have  induced  them  to  set 
about  rectifying  that  error  in  their  conduct  which  had  taken 
place  in  not  baptizing  their  children  sooner :  and  that  they  in 
consequence  immediately,  or  as  soon  as  they  conveniently  could, 
set  about  the  baptizing  of  their  children.     Now  the  investigation 
of  the  facts  which  has  since  taken  place  is  very  unfortunate  for 
the  credit  of  these  assertions.    Hardy  we  are  to  suppose  to  have 
been  resident  in  this  parish  ;  for  we  are  not  told  where  else  to 
look  for  the  baptism  of  his  child  :  but  it  turns  out  that  he  had  no 
child  baptized  in  this  parish  in  the  year  1809 ;  these  sermons 
being  stated  to  have  been  preached  in  the  autumn  of  1809.     The 
search  has  been  prosecuted  through  the  year  1808,  (why  through 
that  year  I  do  not  understand,)  and  through  1809  and  1810 ; 
and  he  does  not  appear  to  have  had  any  child  baptized  in  either 
of  those  years.      Pollard,  who  is  supposed,  by  hearing  this 
sermon  preached  in  the  autumn  of  1809,  to  have  been  so  much 
[  ^156  ]      ^struck  with  it,  that  he  had  felt  a  painful  sense  of  the  neglect  of 
this  duty,  lies  by  I  think  till  the  81st  df  March,  1811 :  that  is, 
having  heard  this  sermon  which  communicated  the  impulse  to 
his  conscience  in  the  autumn  of  1809,  he  does  not  baptize  his 
child  till  the  81st  of  March,  1811,  and  then  he  baptizes  two 
together ;  the  first  of  these  children  having  been  born  two  years 
and  about  ten  days  before  :  so  long  was  the  period  which  inter- 
vened before  his  strongly  convinced  conscience  impelled  him  to 
perform  this  necessary  rite.     Hart  baptized  his  children  upon 
the  5th  of  May,  1811,  which  children  had  been  bom  the  first  of 
them  on  the  1st  of  August,  1809,  and  the  second  on  the  80th  of 
March,  1811 :  he  had  lain  by  therefore  one  year  and  nine  months 
after  the  birth  of  the  first  child,  being  the  whole  portion  of  time 
which  elapsed  between  August,  1809,  and  the  5th  day  of  May, 
1811,  when  he  brought  them  to  be  baptized.    Now  I  put  it  to  the 
plain  common  sense  of  any  man,  if  this  cause  had  come  before 
a  court  sitting  at  Nisi  Prius,  how  would  such  evidence  have  been 
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received,  and  what  regard  would  it  have  been  entitled  to  ?    Can    the  Kixo 
any  one  say  that  this  lingering  performance  of  a  rite,  of  the    the  arch- 
importance  of  which  the  parties  are  supposed  to  have  been  so  c^Jf^g^^uRT 
powerfully  convinced,    took    place    under    an    impulse  which         and 
operated  upon  the  conscience  of  his  hearers  for  the  first  time   of  London. 
effectually  after  a  lapse  of  fourteen  or  fifteen  months.    If  that 
be  not  probable,  does  it  not  give  its  complexion  and  character 
to  the  whole  of  the  evidence  produced  on  this  head,  and  warrant 
an  opinion  that  the  Bishop  might  more  safely  and  fully  rely 
upon  the  testimony  of  the  particular  persons  on  whose  evidence 
he  appears  to  have  rested,  as  to  the  fact  of  Dr.  Povah's  having 
*propounded  doctrines  which  were  of  the  exceptionable  nature      [  *157  1 
described  by  them,  than  upon  that  of  hearers  of  the  description 
I  have  commented  upon. 

This  would  be  the  conclusion  we  might  arrive  at  if  we  were 
trying  that  particular  fact:  but  the  Bishop  does  not  in  his 
affidavit  rest  upon  that,  or  upon  any  other  single  ground  of 
objection  ;  but  makes  this  general  allegation  (which,  if  made  in 
a  return  to  the  mandamus,  would  be  as  conclusive  as  any  that 
could  be  made),  that  he  thinks  the  said  Bichard  Povah  unfit, 
and  therefore  cannot  approve  or  license  him.  Unless,  therefore, 
the  Court  feels  itself  at  liberty,  in  a  case  in  which  the  legislature 
has  thought  fit,  for  reasons  satisfactory  to  itself  in  point  of 
wisdom  and  convenience,  to  vest  the  right  of  approval  in  the 
ordinary,  to  supersede  that  provision ;  and,  not  content  with 
seeing  that  he  exercises  a  mature,  deliberate,  and  consciencious 
judgment  upon  the  subject,  to  require  of  him  to  state  to  the 
Court  all  the  grounds  and  materials  upon  which  that  judgment 
was  formed;  all  the  evidence  by  which  it  was  influenced  and 
directed;  and  to  place  ourselves  in  the  situation  where  the 
statute  has  placed  the  Bishop,  as  to  the  final  approbation  or 
disapprobation  of  the  party  applying;  unless  we  thus  enlarge 
the  limits  and  sphere  of  our  jurisdiction,  I  say  we  cannot 
impugn  the  decision  he  has  solemnly  come  to,  or  the  disappro- 
bation which  he  has  upon  his  oath  recorded  upon  the  files  of 
the  Court.  It  seems  to  me,  therefore,  that  unless  we  repeal  the 
Act  of  Parliament,  and  violate  the  functions  that  are  exclusively 
vested  in  the  Bishop  and  others  under  the  Act,  we  cannot  grant 
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The  King    the  mandamus  that  is  prayed  for;  and  that,  in  refusing  it,  we 

The  AficH-   contravene  no  principle  of  law  that  has  ever  been  established, 

(.'AN^EMUBY  ^^^  ^^^  counter  to  any  one  dictum  ♦of  any  one  judge  pronounced 

and         in  any  cause  in  which  a  question  of  this  nature,  respecting  the 

OP  London,  exercise  of  the  functions  of  a  Bishop,  has  ever  occurred  before 

[  *\:>s  ]      the  Court- 

The  rule  has  two  parts ;  the  one  respecting  the  Bishop,  the 
other  the  Archbishop.  Bespecting  the  Archbishop,  I  have  no 
doubt  that,  as  provincial  and  metropolitan,  he  has  a  function 
to  exercise  upon  this  subject.  My  reason  for  saying  so  is  because 
the  Act  appears  to  me  to  have  distinctly  said  so.  I  do  not  say 
that  the  application  should  go  in  inverao  ordine,  i.e.,  to  the 
Archbishop  in  the  first  instance,  and  afterwards  to  the  Bishop  ; 
or  that  it  is  to  go  from  the  one  to  the  other  in  the  nature  of  an 
appeal :  but  I  think  it  is  competent  to  the  party,  if  he  please,  to 
apply  to  the  Archbishop  as  well  as  to  the  Bishop  for  the  licence. 
The  answer  which  has  been  given  is  that  the  instances  that 
have  occurred,  to  the  knowledge  of  the  Archbishop's  officers, 
have  been  only  in  cases  within  the  Archbishop's  own  peculiar 
diocese  ;  which  he  has  distinct  from  his  provincial  jurisdiction. 
But  that  he  has  exercised  the  function  only  in  those  instances 
merely  proves  that  such  applications  only  have  been  made :  it 
does  not  prove  negatively  that  which  would  have  appeared  if 
there  had  been  applications  actually  made  to  him  for  his  inter- 
ference from  others  within  his  province  at  large,  and  rejected ; 
viz.,  a  refusal  of  his  interference,  and  an  acquiescence  (if  nothing 
appeared  to  the  contrary)  in  that  refusal :  but  there  is  no  such 
instance.  Considering,  however,  that  it  was  in  a  late  stage  of 
the  business  that  the  Archbishop  was  introduced  at  all  into  this 
rule ;  and  not  being  satisfied  that  it  is  right  to  complicate  in  the 
same  rule  the  question  of  a  mandamus  to  the  Bishop,  and  to  the 

[  •ISO  ]  *  Archbishop,  in  the  sort  of  alternative  mode  which  is  held  out 
in  the  terms  of  this  rule ;  and  as  the  question  is  quite  a  new  one 
as  it  respects  the  Archbishop ;  I  think  if  there  be  any  application 
for  a  mandamus  to  be  addressed  to  the  Archbishop,  that  it  ought 
to  be  a  substantive  application  standing  upon  its  own  ground. 
I  say  this  as  a  reason  why  this  part  of  the  rule,  as  well  as  the 
other,  ought  to  be  discharged. 
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Upon  an  application  for  costs,  his  Lordship  (after  referring  to  The  Kixo 

the  case  of  The  King  v.  The  Bislwp  of  Chester,  1  T.  B.  396),  t  said  the  arch- 

that  as  this  was  a  new  case,  the  Court  did  not  think  it  fit  to  canterbur^t 

give  them ;  though  on  any  future  application  of  a  similar  sort,  the^bishop 

the  Court  would  feel  it  to  be  their  duty  to  do  so.  op  Londox, 


Per  Curiam  : 


Rule  discharged. 


GOODTITLE, 


Lessee   of  ELIZABETH    VINCENT,         1812. 
V.   WHITE.  ^!!l''' 


(15  East,  174—199.) 
Upon  a  devise  to  the  testator's  wife  B.  of  all  his  real  and  personal 
estate,  &c.  in  trust  for  the  education  and  maintenance  of  his  only 
daughter  M.  till  she  arrives  at  the  age  of  twenty-one ;  and  in  case  of 
M.'s  death  before  she  arrives  at  twenty-one,  then  a  devise  of  the  whole 
of  his  said  estates  and  effects  to  B.  his  wife ;  held  that  M.  the  daughter 
took  a  present  limited  fee,  either  by  descent  or  by  implication  under  the 
will,  upon  the  contingency  of  her  dying  under  twenty-one ;  and  that  B. 
the  mother  took  an  executory  devise  in  fee,  which,  upon  her  death 
before  the  daughter  attained  twenty-one,  descended  to  the  daughter; 
and  that  the  daughter  afterwards  dying  before  she  attained  twenty-one, 
such  executory  interest,  which  did  not  unite  with  nor  was  merged  or 
extinguished  in  the  fee  which  she  had  ex  parte  pcUemd  during  her  life, 
descended  to  her  heirs  ex  parte  maternd. 

This  was  an  ejectment  for  lands  in  the  parish  of  Cricklade  St. 
Sampson,  in  the  county  of  Wilts,  brought  upon  the  demise  of 
Ehzabeth  Vincent ;  and  at  the  trial  before  Bayley,  J.,  at  Salis- 
bury, a  special  verdict  was  found,  stating  in  substance ;  that 
Maurice  Vincent,  being  seised  in  fee  {inter  alia)  of  the  premises 
in  question,  on  the  24th  of  October,  1790,  by  his  will  of  that 
date,  duly  executed  and  attested  to  pass  real  estates,  devised  as 
follows;  "After  payment  of  all  my  just  debts  and  funeral 
charges,  I  hereby  give,  devise,  and  bequeath  imto  my  beloved 
wife  Barbara  Vincent  all  and  singular  my  real  and  personal 
estate  and  effects,  whether  freehold,  copyhold,  or  leasehold, 
bonds,  book-debts,  mortgages,  bills,  household  furniture,  money 
in  the  funds,  or  any  other  property  of  whatsoever  kind,  or 
wheresoever  it  may  be,  that  I  now  am  possessed  of  or  may  be 

t  1  E.  E.  237. 
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Elizabeth 
Vincent 

V. 

White. 
[  '175  ] 


Goodtitle,  entitled  to ;  in  trust,  nevertheless,  for  the  education  and  main- 
tenance of  my  only  daughter,  Mary  Vincent,  till  she  arrives  at 
the  age  of  21  years ;  and  in  the  case  of  the  death  of  my  said 
daughter  before  she  arrives  at  the  age  *of  21  years,  I  hereby 
give  and  devise  the  whole  of  my  said  estates  and  effects  unto  my 
said  wife."  He  then  appointed  his  wife  and  John  Hawkins  his 
executors ;  and  directed  80Z.  to  be  paid  to  the  latter  for  his 
trouble.  The  testator  died  in  1790,  shortly  after  making  his 
will,  leaving  his  wife  Barbara,  and  his  daughter  Mary,  who  was 
his  only  child  and  heir  at  law,  surviving  him.  Barbara,  the 
widow,  died  intestate  in  1798,  in  the  lifetime  of  Mary,  the 
daughter ;  and  the  said  Mary  was  also  the  only  child  and  heir 
at  law  of  her  mother  Barbara  Vincent.  Mary  died  on  the  2nd 
of  November,  1802,  without  having  attained  her  age  of  21 
years ;  having  been,  after  her  mother's  death,  by  her  guardian, 
in  the  receipt  of  the  rents  of  the  premises.  Elizabeth  Vincent, 
the  lessor  of  the  plaintiff  (who  is  the  only  child  of  James 
Vincent,  the  brother  of  Maurice  Vincent,  the  testator),  was  and 
is  the  heir  at  law  of  Mary  Vincent,  the  daughter,  ex  parte 
2)atenid,  and  also  heir  at  law  of  the  testator  Maurice  Vincent. 
And  the  defendant,  Bobert  White,  was  and  is  the  heir  at  law  of 
Mary  Vincent  ex  parte  maternd.  The  special  verdict  then 
found  the  demise  of  the  lessor  of  the  plaintiff  on  the  11th  of 
October,  46  Geo.  HI.,  and  the  other  formal  parts  of  the  case ; 
and  referred  the  question  of  law  to  the  Court,  whether,  upon 
the  whole  matter,  the  defendant  was  guilty  of  the  trespass,  &c. 
This  case  was  argued  in  the  last  Term.! 


Preston,  for  the  lessor  of  the  plaintiff,  the  paternal  heir, 
contended  that  upon  the  death  of  Barbara  Vincent,  the  mother, 
in  the  lifetime  of  her  daughter  Mary,  the  executory  interest  of 
the  mother,  dependant  upon  the  event  of  the  daughter's  dying 

t  The  argument  was  of  course  vested  in  the  mother  as  a  purchaser, 
upon  the  footing  of  the  old  law — the 
question  being  whether  the  estate 
had  descended  to  the  daughter  from 
her  father  or  from  her  mother. 
This  however  involved  the  question 
whether    the    estate    had    become 


And  the  decision  would  therefore  be 
an  authority  in  the  cose  of  a  modem 
succession  under  the  rules  estab- 
lished by  the  Act  3  &  4  Wm.  IV. 
c.  106.— R.  C. 
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under  21,  descending  to  the  daughter,  became  eo  instanti  extinct 
in  the  estate  in  fee  *of  the  daughter,  which  had  descended  to 
her  ex  parte  paternd,     *     *     * 

SugdeUy  contra,  said  that  a  previous  question  arose  upon 
this  will,  namely,  whether  under  the  first  devise  the  mother 
took  a  present  fee,  or  only  a  term  of  years,  till  her  daughter 
attained  21 ;  because  if  she  took  a  fee  by  reason  of  the  devise 
to  her  of  all  the  testator's  real  estate,  &c.,  the  other  question 
upon  the  executory  devise,  which  had  been  argued,  would  not 
arise ;  for  though  she  would  take  as  a  trustee,  yet  she  would 
take  as  a  purchaser,  and  the  legal  estate  would  descend  from 
her  to  the  daughter.  Upon  this  head  he  shortly  argued  that 
in  all  the  cases  of  a  devise  to  one  for  the  benefit  of  another  till 
a  given  time,  from  Boraston's  casef  downwards,  it  has  been 
necessary  to  cut  down  the  estate  to  a  term  of  years,  in  order  to 
effectuate  the  intention  of  the  testator,  that  the  party  beneficially 
entitled  should  take  a  vested  fee.  Denn  v.  Satterthwaite,\  and 
Doe  V.  Leay%  are  to  that  effect.  But  that  here  there  was  no 
such  necessity,  as  the  testator  meant  that  his  wife  should  have 
beneficially  the  estate  in  fee,  if  the  daughter  did  not  attain  21 ; 
the  wife  might  therefore,  consistently  with  the  intent,  take  a 
legal  fee  in  the  first  instance,  by  force  of  the  devise  to  her  of  all 
his  estates,  &c.,  to  hold  for  the  benefit  of  the  daughter  until  the 
age  of  *21,  if  she  lived  to  attain  it ;  if  not,  then  for  her  own 
benefit.  But  he  said  it  was  not  necessary  to  press  this  point,  as 
he  thought  the  other  was  clearly  with  him  upon  principle  and 
authorities. 

Secondly,  the  nature  of  an  executory  devise  was  well  con- 
sidered in  PeUs  v.  Brown ;^^,  and  it  was  agreed  that  upon  a 
devise  to  Thomas  Brown  and  his  heirs,  &c.,  and  if  he  died, 
living  William,  his  brother,  then  to  William  and  his  heirs,  &c. ; 
William  could  not  take  by  way  of  remainder,  because  one  fee 
cannot  be  in  remainder  after  another  :  but  that  it  was  good  by 
way  of  executory  devise,  to  determine  the  estate  to  one  upon  a 
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CooDTiTLE,   contingency,  and  limit  it  to  another.    The  two  estates  do  not 
Klizabeth    e^st  at  the  same  time,  but  when  one  ceases  the  other  arises; 
Vincent      ^^^  g^  jj.  ^^g  j^^j^  ^  Loddington  v.  KimeA     Admitting  that 
White.      an  executory  devise  is  descendible  and  deviseable,  and  might 
perhaps  be  conveyed  by  estoppel,  though  not  by  grant,  the  con- 
clusion contended  for  does  not  follow,  that  it  was  extinguished 
in  this  case  upon  the  descent  of  it  to  the  daughter  from  the 
mother.      This  is  admitted  not  to  be  a  case  of  merger  or  re- 
mitter ;   and  yet  reliance  was  had  throughout  the  plaintiffs 
argument  upon  the  doctrine  of  merger,  under  another  name, 
that  of  extinguishment.   Merger  is  as  to  estates  what  extinguish- 
ment is  as  applied  to  rents,  services,  and  the  like,  issuing  out  of 
or  annexed  by  grant  to  the  original  fee ;  and  therefore  merger 
and  extinguishment  are  continually  blended  in  the  books.    This 
sufficiently  appears  from  what  is  said  in  Co.  Lit.  818  a  &  b. 
This  cannot  be  merger ;  for  to  produce  merger  there  must  be 
two  estates,  one  greater  than  the  other :    but  the  executory 
devise  was  no  estate,  but  rested  in  possibility  only  during  the 
[  •18G  ]      *continuance  of  the  first  estate  :  they  could  never  be  co-existent, 
and  therefore  could  never  unite  and  merge  one  in  the  other. 
For  the  same  reason  the  one  could  not  be  extinguished  in  the 
other,  having  no  existence  together.    The  doctrine  of  extinguish- 
ment is  altogether  a  doctrine  of  tenure,  with  which  executory 
devises,  the  creatures  of  modern  invention,  to  give  effect  to  the 
intention  of  unexperienced  testators,  have  no  connection.    But 
even  in  case  of  estates,  one  greater  than  another,  carved  out  of 
the  same  fee,  the  law  is  very  tender  of  merging  the  latter,  where 
the  interests  of  third  persons,  as  the  maternal  heirs  in  this  case, 
are  concerned.     So  with  respect  to  extinguishment,  Lord  Coke  I 
says  that  not  only  must  the  tenant  have  as  high  and  as  great  an 
estate  in  the  tenements  as  the  lord  hath  in  the  seignory  who 
grants  the  services  in  fee  to  the  tenant,  as  Littleton  hath  said  ; 
but  the  lord  must  have  ''as  perdurable  an  estate  also;  for  a 
disseisor  or  tenant  in  fee  upon  condition  hath  as  high  and  great 
an  estate,  but  not  so  perdurable  an  estate  as  shall  make  an 
extinguishment."     If  then  there  could  be  either  merger  or  ex- 
tinguishment in  a  case  like  the  present,  it  would  rather  follow 
t  1  Salk.  224.  |  Co.  Lit.  313  b.  seot.  561. 
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that  the  defeasible  fee  would  be  merged  or  extinguished  in  the 
absolute  fee,  than  the  reverse.  Nothing  can  be  inferred  from 
the  passage  cited  from  the  year-book  7  H.  VI.  3.  b,  where  it  is 
put  in  argument  by  one  counsel  and  denied  by  another,  that  the 
mesne  seignory  and  the  tenancy,  descending  to  a  party  from 
different  lines  of  ancestors,  shall  upon  his  death  separate  again. 
But  the  first  opinion  seems  to  be  the  best  founded ;  for  in  C.  B. 
Hilary,  28  Eliz.,t  the  case  was  that  a  parson  having  common 
appendant  to  his  parsonage  out  of  *the  lands  of  an  abbey,  the 
abbot  had  the  parsonage  afterwards  appropriated  to  him  and  his 
successors ;  and  the  question  was  whether  the  common  was 
thereby  extinct.  But  Windham  and  Meade,  Justices,  (who  alone 
delivered  any  opinion,)  conceived  that  the  abbot  had  not  as  per- 
durable an  estate  in  the  one  as  in  the  other ;  for  the  parsonage 
might  be  disappropriated,  and  then  the  parson  should  have  the 
common  again.  And  they  put  the  very  case  in  the  year-book : 
"As  if  a  man  hath  a  seignory  in  fee,  and  afterwards  lands  de- 
scend to  him  on  the  part  of  the  mother,  in  that  case  the  seignory 
is  not  extinguished  but  suspended  ;  for  if  the  lord  to  whom  the 
land  descends  die  without  issue,  the  seignory  shall  go  to  the  heir 
on  the  part  of  the  father,  and  the  tenancy  to  the  heir  on  the 
part  of  the  mother  ;  and  yet  the  father  had  as  high  an  estate  in 
the  tenancy  as  in  the  seignory."  As  little  can  the  doctrine  of 
surrender  apply,  as  a  surrender  in  law ;  because  that  cannot 
have  place  without  a  privity  of  estate ;  where  the  surrender  is 
made  by  one  in  possession  to  him  who  has  the  next  estate  in 
remainder.  Again,  both  the  estates  in  question  are  rightful 
estates,  and  therefore  according  to  Go.  Litt.,I  there  can  be  no 
remitter ;  for  in  order  to  make  a  remitter,  the  party  must  first 
have  a  rightful  estate,  of  which  he  is  dispossessed,  and  then 
acquire  a  defeasible  title  of  freehold  by  descent  or  other  lawful 
act,  and  not  by  his  own  wrongful  act :  in  which  event  the  law 
remits  him  to  his  ancient  and  better  right.  The  present  case  is 
rather  the  converse  of  that ;  for  here  the  daughter  first  had  a 
defeasible  estate,  and  afterwards  by  right  acquired  an  absolute 
and  more  perfect  estate.  Then  it  is  argued  that  though  the 
executory  devise  *cannot  be  granted,  it  may  be  released ;  and 

t  Godb.  4,  case  5.  J  346  b.— 350  b.  e.  659—663. 
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^^^"TLE,   that  coming  to  the  daughter  by  descent,  it  shall  be  taken  to  be 
Elizabeth   &  release  in  law.    But  as  the  reason  why  it  cannot  be  granted  is 
because  it  has  no  existence  during  the  continuance  of  the  first 
estate,  the  same  reason  would  shew  that  no  such  possibility 
would  pass  by  release,  however  it  might  operate  by  way  of 
estoppel  in  either  case.    At  any  rate  grants  and  releases  are  acts 
done  by  the  parties,  and  not  acts  of  law ;  and  the  question  here 
is  what  is  the  effect  of  such  a  possibility  descending  to  one  who 
is  seised  of  the  prior  estate  in  fee,  without  any  act  done  by  the 
parties.    This  is  quite  different  from  the  cases  of  charges  and 
the  like  granted  to  one  out  of  an  estate  by  the  owner  of  the  fee, 
where  the  fee  comes  to  the  grantee  of  the  charge,  and  absorbs 
the  charge  in  his  higher  interest.    But  even  then,  if  it  be  more 
convenient  to  the  owner  to  keep  the  charge  alive,  as  where  the 
charge  is  a  chattel  interest  which  he  might  devise  by  will  before 
he  came  of  age,  a  court  of  equity  will  not  merge  it.    In  Go.  Lit. 
268,  the  case  is  put  by  Littleton  of  a  release  of  the  seignory  by 
the  lord  to  the  disseisee  of  the  land,  which  is  good  by  reason 
only  of  the  privity  of  estate  which  is  between  them :  on  which 
Lord  Coke  notes  the  diversity  between  a  seignory  or  rent-service 
and  a  rent-charge,  the  former  of  which  may  be  released  and  ex- 
tinguished to  him  that  hath  but  a  bare  right  in  the  land,  by 
reason  of  the  privity  between  the  lord  and  the  tenant  in  right ; 
but  not  the  rent-charge,  because  there  is  no  such  privity  in  the 
case  of  a  charge  which  lies  only  on  the  land.    And  he  notes  a 
second  diversity  between  a  seignory  and  a  bare  right  to  land  ; 
for  a  release  of  a  bare  right  to  land  to  one  that  hath  but  a  bare 
right,  is  void.    Now  here  there  was  no  privity  of  estate  betweer 
the  mother  and  daughter  in  *the  lifetime  of  the  mother.     The 
executory  remainder  was  but  a  bare  right,  which  right  never 
came  into  existence  except  by  the  destruction  of  the  daughter's 
present  estate.     An  estate  tail  is  nothing  more  than  a  particular 
estate  carved  out  of  the  same  fee  with  the  remainder  or  rever- 
sion, and  is  only  prevented  from  merging  in  it  by  the  protection 
of  the  statute  De  Donis.    There,  if  a  fine  be  levied  by  tenant  in 
tail,  he  acquires  a  base  fee  determinable  on  failure  of  issue,  and 
the  remainderman  has  also  a  fee,  which  is  conveyable  as  well  as 
deviseable.    But  that  is  an  anomalous  case  depending  wholly 
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upon  the  effect  of  the  statute.  And  some  questions  have  arisen^ 
as  in  Stringer  v.  New,\  whether  tenant  in  tail  with  reversion  in 
fee  by  descent,  has  done  any  act  to  alter  the  descent  of  the 
reversion,  so  as  to  exclude  the  half-blood :  but  it  never  was 
questioned  that  if  no  act  were  done  by  him,  the  reversion  would 
descend  in  the  line  of  the  ancestor  from  whom  it  was  derived 
notwithstanding  the  meeting  of  the  two  estates  in  the  same 
person.  The  rules  respecting  conditions  to  defeat  an  estate  do 
not  apply  ;  for  there  the  condition  afifects  the  very  fee  in  exist- 
ence, and  operates  on  it  in  the  nature  of  a  forfeiture.  But  this 
is  an  original  creation  of  two  separate  fees,  not  indeed  co- 
existent, for  that  could  not  be  ;  but  the  one  to  arise  only  when 
the  other  ceases,  upon  the  happening  of  a  certain  event.  It 
appears  from  the  case  of  Roach  v.  Wadlmm  I  that  a  power  may 
be  given  to  the  very  party  himself  to  destroy  by  his  own  act  his 
own  estate  in  fee,  and  to  appoint  another ;  for  that  was  a  con- 
veyance to  a  trustee  in  fee  to  the  use  of  such  person  and  for 
such  estate  as  W.  should  by  *deed  appoint,  and  for  want  of  such 
limitation,  to  the  use  of  W.  himself  in  fee.  It  was  held  that  he 
thereby  took  a  vested  fee,  liable  to  be  devested  by  the  execution 
of  his  power.  That  was  a  stronger  case  than  the  present  for 
arguing  for  the  extinction  of  the  power  in  the  fee,  which  it  was 
to  defeat ;  as  it  had  been  considered  at  first  in  Maundreli  v. 
Maundrell;^  though  that  opinion  was  afterwards  revised,!  and 
it  was  held  that  such  a  power  might  well  subsist  apart  in  the 
owner  of  the  fee.  Such  a  power  is  in  truth  a  contingent  use, 
and  the  estate  created  by  it  comes  in  the  place  of  the  power 
itself,  the  execution  of  which  displaces  the  old  fee  of  the  owner, 
and  creates  a  new  fee  in  the  appointee.  The  execution  of  these 
powers  arises  out  of  the  Statute  of  Uses,  as  executory  devises 
arise  out  of  the  statutable  power  of  devising.  The  first  estate  is 
a  determinable  fee ;  but  the  executory  fee  does  not  exist  till  the 
event  which  determines  the  other :  so  that  the  two  can  never 
blend  together. 
But  independently  of  principle,  this  case  is  surrounded  by 
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GooDTiTLE,  decisions  and  authorities.      The  case  of   Goodright  v.  Searle\ 

Blizabbth    ^s  in  point,  as  the  judgment  was  prepared  to  be  pronounced 

viKCEHT.     according  to  the  reporter,  who  must  be  supposed  to  have  had 

White,      good  authority  for  what  he  states  in  that  respect,  and  which  has 

ever  since  been  acted  upon.    It  was  considered  to  be  law  by  Lord 

Alyanlby  in  Doe  v.  HuttoUy  I  who  cites  and  adopts  the  opinion 

of  Mr.  Feame,§  confirmatory  of  the  same  doctrine.    Besides 

which,  the  same  point  has  been  already  decided  by  the  Court  of 

Common  Pleas,  between  these  very  parties.  !|     Then  with  re- 

[  *i9i  ]      spect  to  the  intention  of  the  testator  in  *this  case,  it  is  quite 

clear  that  he  meant  in  the  event  which  has  happened  to  make 

the  mother  a  new  stock  ;  and  the  Court  are  at  best  required  to 

stretch  the  rules  of  tenure,  which  do  not  apply  to  such  a  case, 

even  if  they  would  answer  the  purpose,  (which  was  denied,)  in 

order  to  destroy  his  manifest  intention. 

Preston,  in  reply,  said  that  the  first  point  as  to  the  con- 
struction of  the  devise,  which  had  not  been  made  in  the  Court  of 
C.  P.,  was  decided  in  Tomkins  v.  Tomkins,^  where  upon  a 
devise  to  one,  in  trust  for  his  eldest  son  B.  till  he  should  attain 
21  years ;  and  if  he  should  die  before  21,  then  a  devise  over  ; 
it  was  held  that  B.  took  the  whole  by  implication,  the  limitation 
being  only  of  the  trust,  and  not  of  B.'s  interest.  As  to  the 
second  point,  it  would  be  inconsistent  to  say  that  the  daughter 
had  a  fee  determinable,  when  she  had  in  her  at  the  same  time 
after  the  descent  from  her  mother  that  interest  which  was  to 
have  determined  it.  It  is  said  that  the  possibility  ought  to  be 
kept  distinguished  from  the  fee  of  which  she  was  seised,  for  the 
sake  of  the  different  line  of  heirs  who  might  inherit  it ;  but  the 
law  never  looks  to  heirs  in  the  lifetime  of  the  ancestor ;  but  will 
absorb  the  equitable  in  the  legal  fee,  as  in  Goodright  v.  Wells ^^f 
without  regard  to  the  alteration  of  the  descent.  When  the  case 
of  Pells  V.  Brownll  was  decided,  the  nature  of  executory  devises 
had  not  been  so  well  considered  as  they  have  been  since  :  it  was 

t  2  Wile.  29.  p.  441,  p'>^t,  2  Bos.  &  P.  (N.  E.)  3S3. 

J  3  Bos.  &  P.  655.  f  In  Chanc.  H.  17  Goo.  II.  cited 

§  2  vol.  of  Cont.  Bern,  and  Ex.  in  Goodtitle  v.  Wkithy,  1  Buir.  234. 

Dev.  449.  tt  Dougl.  778. 
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not  decided  till  afterwards  that  they  were  a  present  existing   Goodtitlk, 

interest,!  deviseable  and  descendible.     If  in  this  case  the  devise 

over  had  been  to  the  mother  if  *  the  daughter  died  before  22 ; 

and  the  daughter  after  attaining  21,  and  after  her  mother's 

death,  had  devised  the  property  to  another  in  fee ;  it  cannot  be 

denied  that  her  devisee  would  have  had  the  entire  fee  in  him. 

Then  must  she  not  have  had  in  herself  that  which  she  could 

devise,   or  which   could  descend  to  another.      She    was    the 

potential  owner :  and  Shep.  Touch.  238,  says,  that  a  possibility, 

coupled  with  an  interest,  is  even  grantable.     There  may  be  a 

surrender  or  release  in  law  as  well  as  in  fact,  that  is  when  the 

surrenderable  or  releaseable  interests  come  to  the  person  who 

was  before  capable  of  accepting  a  surrender  or  release  in  fact : 

and  such  surrender  or  release  in  law  operates  by  extinguishment 

of  the  interest  which  cannot  be  merged.     If  the  daughter  and 

mother  had  joined  in  a  conveyance,  it  would  have  operated  as 

the  grant  of  the  one  and  the  release  of  the  other.     A  surrender 

or  release  in  law  takes  place  apart  from  any  intention  of  the 

party.     So  a  remitter  may  take  place  even  against  the  party's 

will,  as  appears  by  Go.  Litt.  358  a.  and  b.  and  Com.  Dig.  tit. 

Eemitter.     And  the  cases  of  Synionds  v.  Cudnioi-e,  J  Kinaston  v. 

Clarky%  and  Lard  Shelburne  v.  Biddulph,\\  are  also  instances  of 

interests  let  in  by  operation  of  law  against  the  intention  of  the 

parties.     *     *     ♦ 

Lastly,  with  respect  to  the  weight  of  the  direct  authorities  on 
this  point ;  the  case  of  Goodnght  v.  Searle,  supposing  the 
reporter  to  be  right  in  his  account  of  the  judgment  intended  to 
have  been  delivered  by  the  Com-t,  is  at  all  events  open  to  the 
observation,  that  as  no  judgment  was  actually  *  given  by  reason 
of  the  compromise,  there  was  no  opportunity  of  revising  that 
opinion  upon  a  writ  of  error  :  and  the  subsequent  opinions  have 
been  altogether  founded  on  that  case.  And  the  former  decision 
of  the  present  case  by  the  Court  of  C.  P.,  which  was  also 
governed  by  Goodright  v.  Searle,  was  given  upon  a  case  reserved, 
which  therefore  could  not  be  carried  to  the  dernier  ressort.    The 
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GooDTiTLB,    question  therefore  is  still  open  to  be  discussed  upon  principle 

E^BKTH    by  way  of  writ  of  error  from  that  judgment. 
Vincent,  Curia  adv.  vnU. 

r. 
White, 

Lord  Ellenbobouoh,  Ch.  J.  now  delivered  the  judgment  of  the 
Court: 

This  was  a  question  between  the  heir  ex  parte  paternd,  and 
the  heir  ex  parte  matemd  of  Mary  Vincent.    The  ejectment  was 
brought  by  the  heir  ex  parte  patemd,  (Elizabeth  Vincent,)  and 
a  special  verdict  was  found,  which  states  the  following  facts. 
That  Maurice  Vincent  was  seised  in  fee ;  that  he  made  his  will 
duly  executed  and  attested,  and  thereby  devised  all  his  estates 
and  effects  to  his  wife  Barbara  Vincent ;  in  trust  nevertheless 
for  the  education  and  maintenance  of  his  only  daughter  Mary 
Vincent,  till  she  should  arrive  at  21 ;  and  in  case  of  her  death 
before  she  arrived  at  21,  then  he  gave  the  whole  of  his  estate 
and  effects  unto  his  said  wife.    That  the  testator  died,  leaving 
his  widow  and  daughter  him  surviving :  that  the  widow  died  in 
the  lifetime  of  the  daughter :  that  the  daughter  was  the  heir  at 
law  to  the  testator  and  to  his  widow  :  that  she  by  her  guardian 
was  in  receipt  of  the  rents  of  the  estate  after  her  mother's 
death :  that  she  died  under  21 :  that  Elizabeth  Vincent,  one  of 
the  lessors  of  the  plaintiff,  is  her  heir  at  law  ex  parte  patemd, 
and  the  defendant  her  heir  at  law  ex  parte  matemd.    And  the 
[  *195  ]       *  question  upon  these  facts  is  whether  the  heir  ex  parte  paternd 
or  the  heir  ex  parte  matemd  is  entitled  ?    The  will  limits  a  fee 
simple  in  favour  of  the  widow  to  commence  in  futuro,  which  is 
good  by  way  of  executory  devise,  upon  the  contingency  of  the 
daughter's  dying  under  21 ;  and  the  daughter  had  a  limited  fee, 
either  by  descent,  or  by  implication  under  the  will,  to  determine 
if  she  died  under  21.     If  that  contingency  (viz.  the  daughter's 
death  under  21)  happened,  the  widow  was  to  have  the  full 
enjoyment  and  the  complete  control  over  the  estate ;  and  if  she 
did  not  control  it,  but  left  it  to  a  course  of  descent,  the  descent 
was  to  be  in  her  line,  to  her  heirs ;  not  in  the  testator's  line,  to 
his  heirs.    Upon  the  widow's  death  the  chance  of  enjoying  the 
future  fee,  if  the  daughter  should  die  under  21,  descended  upon 
the  daughter,  as  the  mother's  heir ;  so  that  she  had  from  her 
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father  one  fee  determinable  if  she  should  die  under  21,  and 
from  her  mother  another  fee  to  commence  upon  her  so  dying ; 
and  if  these  two  fees,  the  one  in  esse,  and  the  other  in  posse, 
continued  distinct  in  her,  the  defendant  is  entitled  to  the  estate : 
if  they  became  united,  so  as  to  form  one  entire  indefeasible  and 
absolute  fee  simple,  it  belongs  to  the  lessor  of  the  plaintiff.  On 
the  part  of  the  lessor  of  the  plaintiff  it  was  admitted  that  there 
was  no  authority  in  point  for  the  plaintiff,  but  it  was  urged  that 
upon  principle  when  two  fees  unite  in  the  same  person,  the  first 
of  which  is  determinable,  and  the  second  to  commence  when  the 
first  ends,  they  necessarily  coalesce,  and  form  one  entire  fee 
simple,  and  cannot  by  law  continue  distinct.  On  the  defendant's 
part  it  was  m*ged  that  they  might  continue  distinct,  and  that 
there  were  authorities  in  point  to  that  effect.  And  we  are  of 
opinion  that  the  defendant  is  right  in  the  proposition  he  con- 
tends for.  *  This  is  not  the  case  of  a  limited  fee  and  a  rever- 
sionary fee  co-existing  in  the  same  person,  as  would  be  the  case 
if  a  fee  simple  conditional  at  common  law  and  the  reversionary 
interest  of  the  person  who  granted  it  were  to  vest  in  the  same 
person,  which  would  create  a  merger.  (4  Mod.  6,  and  5  T.  B. 
109, 110.)  t  It  is  not  the  union  of  two  concurrent  co-existing 
fees,  but  it  is  the  case  of  one  limited  and  determinable  fee,  and 
of  another  fee  not  concurrent,  but  created  de  novo  by  a  mode 
unknown  in  early  times,  to  commence  infutiiro  upon  the  ending 
of  the  limited  fee ;  and  until  such  limited  fee  ceases,  it  has  no 
existence,  nor  anything  beyond  the  chance  of  future  existence. 
The  second  fee  is  not  the  old  reversion  waiting  upon  the  limited 
fee,  and  constantly  in  esse  whilst  that  limited  fee  continues,  but 
it  is  a  new  fee  which  will  never  be  in  esse  until  the  limited  fee 
ceases.  No  act  done  by  the  owner  of  the  limited  fee  during  the 
continuance  of  such  limited  fee  will  enable  the  person  in  whom 
the  chance  to  the  second  is  vested  to  interfere.  If  the  limited 
fee  were  to  end  if  J.  S.  should  die  without  leaving  issue  at  his 
death  by  J.  N.,  and  J.  N.  were  dead  without  issue,  so  that  the 
commencement  of  the  second  fee  upon  the  death  of  J.  S.  was 
become  matter  of  certainty,  yet  the  person  to  whom  the  second 
fee  was  limited  would  in  legal  contemplation  have  nothing  but  a 
t  SymondB  v.  Cudmore,  2  B.  B.  555  n.,  Boe  v.  Baldtvere,  2  B.  B.  550. 
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QjoDTiTLE,   possibility  till  J.  S.'s  death.     This  is  a  case  therefore  of  succes- 

Elizabbth   sive,  not  of  concurrent,   co-existing  fees;  and  in  the  case  of 

^     '     successive  fees  of  this  description,  what  authorities  there  are 

Whitk.  i^j-e  all  against  the  plaintiff.  Goodright  d.  Lanner  v.  SearU, 
2  Wils.  29,  is  almost  this  very  case.  George  Painter  devised  to 
his  son  in  fee,  but  if  the  son  should  die  under  21,  and  without 
leaving  issue  at  his  death,  to  the  testator's  mother  in  fee.    The 

[  '197  ]  testator  died;  *the  mother  died ;  and  the  contingent  limitation 
in  her  favour  descended  to  the  son  :  the  son  died  under  21,  and 
without  issue  ;  and  the  question  was  whether  upon  his  death  the 
estate  descended  to  his  heir  ex  parte  paternd,  or  to  the  heirs  of 
his  grandmother,  the  contingent  devisee.  It  came  before  the 
Court  on  special  verdict,  and  on  the  first  argument  Willes,  Ch.  J., 
Clive  and  Birch,  Justices,  thought  the  two  interests  continued 
distinct  in  the  son,  and  did  not  unite,  and  that  upon  his  death 
the  interest  he  took  as  devisee  ceased,  and  the  interest  he  took 
by  descent  from  his  grandmother  as  her  heir  came  into  posses- 
sion, and  therefore  passed  to  her  heir.  Bathurst,  J.  thought 
that  when  the  grandmother's  interest  descended  to  the  son,  he 
should  be  in  of  his  better  estate,  viz.  a  pure  fee,  which  would 
descend  to  his  heirs  ex  parte  paternd.  The  case  was  argued  a 
second  time,  and  then  the  C!ourt  were  all  agreed,  and  the  Chief 
Justice  was  prepared  to  deliver  their  opinion,  but  they  deferred 
it,  because  the  parties  were  endeavouring  to  compromise ;  and 
no  opinion  was  ever  delivered.  It  has  however  been  generally 
supposed  that  their  opinion  was  in  favour  of  the  defendant. 
Mr.  Serjt.  Wilson  adds  at  the  bottom  of  his  report,  "  they  were 
all  of  opinion  for  the  defendant,  ut  audivL''  His  book  was 
published  in  1770,  and  whilst  Sir  Edward  Clive  and  Mr.  J. 
Bathurst  were  still  Judges  of  the  Court,  though  they  did  not 
long  continue  so ;  and  yet  this  surmise  was  never  contradicted. 
Mr.  Fearne  supposes  that  to  have  been  the  opinion,  in  his  book 
upon  Contingent  Remainders  and  Executory  Devises  (Srd  edit, 
p.  448).  Mr.  Watkins  so  considers  it  in  his  book  of  Descents, 
c.  8,  s.  2,  and  so  does  Lord  Alvanley  in  Doe  v.  Hutton^ 
8  Bos.  &  P.  656.    Mr.  Fearne,  who  had  turned  his  mind  with 

[  ^198 1      great  acuteness  and  accuracy  *to  the  cases  upon  real  property, 
and  who  was  likely  to  have  sought  for  and  obtained  the  best 
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White. 


information  upon  the  subject,  not  only  supposes  this  to  have  Goodtitle, 
been  in  fact  the  opinion  of  the  Court,  but  gives  his  reasons  why 
the  two  estates  could  not  possibly  unite,  and  consequently  why 
the  Court  could  not  have  come  to  any  other  conclusion  than  that 
which  he  assumes  it  to  have  done.  Lord  Alvanley,  who  to  a 
very  sound  judgment  joined  a  very  accurate  knowledge  of  the  law 
of  real  property,  in  a  very  elaborate  judgment  which  he  delivered 
in  Doe  v.  Hutton,  3  Bos.  &  P.  656,  and  which  was  not  delivered 
immediately  after  the  argument,  but  after  the  Court  had  taken 
time  to  consider,  states  Goodright  v.  Searle  very  much  at  length ; 
notices  with  approbation  what  Mr.  Fearne  had  said  upon  it,  and 
evidently  gives  it  the  sanction  of  his  concurrence.  Goodright  v. 
Searle  may  therefore  be  considered  as  having  stood  as  a  decision 
and  rule  of  property  from  the  year  1756 :  it  is  stated  as  such  in 
the  best  text-books  which  have  been  published  :  it  never  appears 
to  have  been  questioned  till  this  will  occurred.  Goodright  v. 
Searle  however  is  not  the  only  authority ;  for  in  Goodtitle  v.  White^ 
2  New  Eep.  883,  there  is  a  decision  in  point  by  the  Court  of 
Common  Pleas  on  this  very  will.  There  Elizabeth  Vincent, 
who  brings  this  ejectment,  was  one  of  the  lessors  of  the  plaintiff: 
the  ejectment  was  for  the  same  premises  as  this  is :  the  Court 
was  so  clear  against  the  plaintiff,  that  they  stopped  the  defend- 
ant's counsel ;  and  Heath,  J.  and  Chambre,  J.  observed  there 
was  no  ground  for  the  argument  "of  an  union  of  the  two 
estates ;  for  the  moment  one  estate "  (viz.  that  devised  to  the 
mother)  "  commenced,  the  other  "  (viz.  that  which  descended  to 
Mary  Vincent  from  her  father)  "  ceased."  t     These  authorities 


t  The  judgments,  as  reported  in 
12  Bos.  &  P.  (N.  E.)  388,  are  as 
follows  :^ 

Heath,  J. : 

We  are  perfectly  satisfied  with  the 
decision  of  Goodright  d.  Larmer  v. 
SearU^X  and  with  tiie  reasons  which 
the  Court  intimated  on  the  first 
argument  as  directing  their  judg- 
ment in  that  case.     The  question 


here  is,  Whether  Barbara  Vincent 
the  mother  took  this  estate  by  pur- 
chase ?  for  if  so,  it  will  vest  in  her 
heir  by  such  purchase.  There  is  no 
ground  for  the  argument  that  has 
been  urged  of  a  union  of  the  two 
estates;  for  the  moment  that  the 
estate  devised  to  the  mother  vested, 
it  was  discharged  of  the  estate  which 
had  been  created  in  favour  of  the 
daughter.    In  this  case,  therefore, 


\  2  Wils.  29. 
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OooDTiTLE,  are  bo  *  strong,  that  they  ought  not  to  be  departed  from,  onless 
Klizabkth  they  were  inconsiBtent  with  some  settled  principle  of  law,  or  had 
ViHCKNT,  ^  manifest  tendency  to  produce  some  serious  inconvenience; 
and  no  such  inconsistency  or  tendency  has  been  established. 
It  \\'ould  possibly  have  been  of  no  great  prejudice  when  the 
question  was  first  raised,  if  the  concurrence  of  two  such  interests 
in  the  same  person  had  been  held  to  coalesce ;  but  we  are  not 
aware  that  any  advantage  would  have  resulted  from  it ;  and  in 
this  instance  at  least,  as  well  as  in  Gaodright  v.  Searle,  it  would 
have  militated  against  what  we  must  suppose  to  have  been  the 
testator^s  intention.  By  limiting  the  fee  to  the  widow  in  this 
case,  and  to  the  mother  in  that,  the  respective  testators  must  be 
taken  to  have  intended,  that  if  the  death,  under  21,  should 
occur,  and  the  widow  or  mother  should  do  nothing  to  break  the 
course  of  descent,  the  descent  should  be  in  their  lines,  not  in  the 
testators' :  and  this  supposed  intention  would  have  been  frus- 
trated, had  the  interests  been  adjudged  to  have  coalesced. 
For  these  reasons  we  are  of  opinion  that  the  lessor  of  the 
plainti£f,  the  heir  ex  parte  paternd ,  is  not  entitled,  and  that  there 

must  be 

Judgment  for  the  defendant. 


the  heir  ex  parte  materftd  must  suc- 
ceed. It  has  been  resembled  to  the 
case  of  a  power  annexed  to  a  fee;  but 
here  there  was  only  one  fee,  and  that 
vested  under  the  will  in  Barbara 
Vincent  the  mother. 

BooKE,  J. : 

I  am  of  the  same  opinion. 

Chamdre,  J. : 

There  seems  to  me  to  be  no  pre- 
tence for  impeaching  the  authority 
of  Goodright  d.  Larmer  y.  Searie,  and 
if  it  were  res  integra  I  think  we  shoidd 
come   to  the  same  decision.     The 


moment  one  estate  commences,  under 
this  will,  the  other  ceases.  In  de- 
ciding Qoodright  v.  Searle,  I  think 
the  Court  had  recourse  to  no  sub- 
tlety, but  that  we  should  adopt 
subtleties  if  we  were  to  decide  in  a 
different  way.  In  addition  to  which 
it  seems  to  me  that  we  should  defeat 
the  intention  of  the  testator;  for  I 
think  it  clear  that  he  intended  the 
estate  to  go  to  the  maternal  heirs  of 
his  daughter,  who  died  before  she 
attained  the  age  of  twenty-one. 

Judgment  for  the  defendant. 
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SHIRRt  — 

(15  East,  200—204.)  [  200  ] 

Where  oyerseers'  accounts  were  not  allowed  till  the  last  day  when  an 
effectual  notice  of  appeal  to  the  then  next  sessions  could  haye  heen 
given,  and  it  did  not  appear  when  the  party  ohjecting  had  notice  of  such 
allowance;  held  that  neither  under  the  stat.  43  Eliz.  c.  2,  s.  6,  nor 
under  the  stat.  17  Geo.  II.  c.  38,  s.  4  (supposing  the  latter  to  be  a 
repeal  of  the  other  as  to  giving  an  appeal  to  the  next  sessions  after  the 
verification  and  allowance  of  such  accounts,  instead  of  giving  the 
appeal  generally  as  the  stat.  of  Elizabeth  does),  was  the  appeal  too  late 
to  the  next  subsequent  sessions,  for  which  an  effectual  notice  of  appeal 
could  be  given ;  particularly  where  there  seemed  to  be  management  to 
defeat  the  appeal. 

Casberd  obtained  a  rule  in  the  last  term,  calling  upon  the 
defendants  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  them  to  cause  continuances  to  be  entered  to 
the  then  next  general  quarter  sessions,  upon  the  appeal  of 
Charles  Bowles  against  the  allowance  of  the  account  of  William 
Goddard,  as  overseer  of  the  poor  of  the  parish  of  the  Holy 
Trinity  in  Shaftesbury,  and  at  such  sessions  to  hear  and  deter* 
mine  the  matter  of  the  said  appeal. 

This  rule  was  obtained  on  the  affidavit  of  Bowles,  which  stated 
the  appointment  of  Goddard  and  Baker  as  overseers  in  1810  ; 
that  soon  after  the  7th  of  May,  1811,  when  they  ceased  to  be 
overseers,  the  account  of  Goddard's  receipts  and  payments,  as 
overseer,  was  submitted  to  the  magistrates  of  the  borough  of 
Shaftesbury,  at  their  special  sessions  holden  for  the  purpose,  for 
their  allowance  of  the  same,  when  Bowles  objected  to  certain 
items  in  that  account,  and  stated  that  if  they  were  allowed,  he 
should  appeal  against  the  allowance;  and  thereupon  the  justices 
refused  the  allowance  of  the  said  account,  but  did  not  strike  out 
the  items  objected  to ;  alleging  that  the  stat.  60  Geo.  III.  c.  49, 
was  not  imperative  upon  them,  but  only  authorized  them  to 
examine  the  accoimts  of  overseers  if  they  thought  proper.  That 
on  the  8th  of  July  last,  and  not  before,  the  said  account  was 
verified  on  the  oath  of  Goddard  before  two  magistrates  of  the 

t  See  the  next  case,  and  The  Queen  v.  Justices  of  Surrey  (1880)  6  Q.  B.  D. 
100.— E.  C. 
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The  Kixo    borough,  and  by  them  allowed  ;  and  that  the  said  8th  *of  July 

Thk        was  the  last  day  permitted  by  the  practice  of  the  sessions 

^DoMBT-^'  for  giving  notice  of  appeals  to  the  then  next  sessions,  which 

SHIRE.      ^3j.Q  holden  in  the  same  month  of  July:   and  that  the  items 

t  *^^^  ^      objected  to  still  remaining  in  the  account,  Bowles  gave  notice  of 

appeal  against  such  account  and  allowance  to  the  next  subsequent 

sessions,  holden  on  the  8th  of  October ;  at  which  sessions  the 

justices,  conceiving  the  deponent  ought  to  have  appealed  at  the 

former  sessions,  dismissed  the  appeal  on  that  account.   Against 

this, 

PeU,  Serjt.  and  P.  Williams  shewed  cause  on  a  former  day  in 
this  Term,  and  contended,  1st,  that  the  statute  17  Geo.  II.  c.  88, 
B.  4,  limited  the  time  of  appeal  to  the  next  sessions,  and  was  in 
this  respect  a  repeal  of  the  stat.  43  Eliz.  c.  2,  s.  6,  which  gave  an 
appeal  without  any  such  limitation.  2ndly,  That  the  appellant 
should  have  entered  and  tried,  or  at  least  have  entered  and 
respited  his  appeal  at  the  Midsummer  sessions.  1st,  The  appeal 
against  overseers'  accounts  must  be  governed  by  the  same  rule  of 
construction  as  that  against  a  poor's-rate.  Both  are  given  and 
limited  by  the  same  clauses  of  the  same  statutes,  viz.  the  43 
Eliz.  c.  2,  s.  6,  and  17  Geo.  II.  c.  38,  s.  4,  which  must  therefore 
be  taken  to  be  in  pari  materia.  It  was  held  in  Ilex  v.  St.  GileB^\ 
that  an  appeal  against  a  poor's-rate  might  on  the  stat.  of  Eliz. 
be  made  at  any  distance  of  time  :  but  since  the  stat.  17  Geo.  II. 
and  the  decisions  upon  it  in  Rex  v.  Coode,  I  Hex  v.  Micklejield,^  and 
Hex  V.  Atkins f\\  it  has  been  settled  that  it  must  be  to  the  next 
sessions.  The  stat.  17  Geo.  II.  is  a  remedial  law,  which  was 
[  ^202  ]  passed,  amongst  other  things,  for  the  purpose  *of  preventing 
appeals  at  any  distance  of  time :  the  Court  therefore  will  construe 
it  liberally,  and  equally  apply  it  to  the  case  of  appeals  against 
overseers'  accounts  as  to  appeals  against  a  poor's-rate ;  where 
the  mischief  of  protracted  appeals  seems  to  be  the  same.  Besides, 
if  it  be  holden  that  under  the  stat.  43  Eliz.  the  party  may  appeal 
to  any  sessions  after  the  next,  it  will  oust  the  sessions  of  their 
power  of  awarding  costs,  which  is  a  remedy  only  given  them  by 
the  stat.  17  Geo.  II.  upon  appeal  to  the  next  sessions.  With 
t  11  Mod.  259.         }  1  Bott.  236.         §  lb.  239.         ||  4  T.  E.  12. 
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respect  to  the  case  of  Rex  v.  Tlie  Earl  of  Ashhwniham^\  which  is    Thb  Kino 
the  only  decision  to  the  contrary,  it  may  be  observed  that  it         the 
stands  alone,   and  was  decided  prior  to  the  cases  last  before  ^^^q^,^^^ 
cited:  and  in  Rex  v.  Justices  of  Berks, I  it  was  decided  that       shibe. 
an  appeal  against  an  overseer's  accounts  verified  and  allowed, 
according  to  the  stat.  17  Geo.  II.,  must  be  to  the  next  sessions. 
Here  it  appears  by  the  aflSdavit  that  the  account  was  verified 
and  allowed  by  two  justices,   which  is  a  proceeding  required 
by  the  stat.  17  Geo.  II.  and  not  by  the  stat.  48  Eliz.     2ndly, 
The  appellant  might  have  given  notice  of  appeal  on  the  same 
day  that  the  account  was  allowed,  and  if  he  had  so  done,  might 
have  tried  his  appeal  at  the  Midsummer  sessions :  but  admit- 
ting that  the  time  was  too  short  to  require  that  of  him,  he 
might  by  the  practice  of  the  sessions  have  entered  and  respited 
his  appeal  on  the  day  of  the  sessions  (16th  July),  and  adjourned 
it  for  want  of  notice.      He  therefore  came  too  late  at  the 
Michaelmas  sessions. 

Casberd,  in  support  of  the  rule,  maintained,  1st,  That  the 
time  for  appealing  in  this  case  was  not  restricted  by  the  stat. 
17  Geo.  II.  to  the  next  sessions :  2nd,  That  if  it  *were,  the  [  *203  ] 
Michaelmas  sessions  were  the  next  sessions.  On  the  first  point, 
he  relied  on  Rex  v.  Lord  Ashburnlmm,  as  having  decided  this 
question;  the  circumstances  of  the  present  falling  precisely 
within  that  case  ;  and  the  allowance  of  the  accounts  being  there, 
as  here,  by  two  justices,  and  verified  by  one  overseer ;  so  that 
the  argument  arising  from  that  circumstance  would  have 
applied  equally  to  that  case.  In  Rex  v.  The  Justices  of  Berks  it  is 
clear  that  the  Court  did  not  consider  this  clause  of  the  stat. 
17  Geo.  II.  as  a  repeal  of  the  clause  of  43  Eliz.,  by  the  distinc- 
tion it  took,  that  because  the  proceeding  before  them  was  under 
the  stat.  17  Geo.  II.,  therefore  the  appeal  could  not  be  under  the 
stat.  43  Eliz.  However,  the  stat.  50  Geo.  HI.  c.  49,  has  done 
away  that  distinction  by  introducing  a  new  mode  by  which 
overseers'  accounts  are  to  be  allowed  ;  so  that  now  there  can  be 
no  allowance  under  the  stat.  17  Geo.  II.  2ndly,  The  accounts 
were  not  allowed  until  the  last  day  of  giving  notice.    How  then 

t  2  Nolan,  Poor  Laws,  2nd  edit.  221.  J  1  Bott.  309. 
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The  Kmo    coald  the  party  appeal,  in  order  to  do  which  many  previous  steps 
The        ^^^  necessary,  such  as  inspecting  the  allowance,  and  drawing 
''^DoMET.^'  notices,  which  must  contain  every  matter  of  objection. 

BHIBE. 

(Lord  Ellenboeough,  Ch.  J.  :  Though  the  party  could  not 
have  appealed  so  as  to  have  been  heard,  might  he  not  have 
entered  and  respited  the  appeal  ?) 

In  Rex  V.  Coode^  Ashhubst,  J.  said  that  the  next  sessions 
meant  the  next  possible  sessions.  It  does  not  appear  that  Bowles 
had  notice  on  the  day  of  the  allowance;  and  it  will  not  be 
presumed  that  he  had.  This  is  not  like  the  case  of  a  poor's-rate 
where  a  party  must  be  presumed  to  have  notice  from  the  time  of 
the  publication  in  the  church ;  for  the  allowance  is  not  such  a 
public  act. 

[  2C4  ]  The  CouBT  took  time  to  look  into  the  case  of  Rex  v.  Earl  of 

Ashhumham;  and  now 

LoBD  Ellenbobouoh,  Ch.  J.  delivered  their  opinion  : 

It  seems  to  the  Court  that  in  every  view  of  the  case  the 
mandamus  should  go ;  whether  this  be  a  proceeding  under  the 
stat.  48  Eliz.,  or  under  the  stat.  17  Geo.  II. ;  for,  supposing  it 
to  be  under  the  stat.  17  Geo.  II.,  and  supposing  that  statute  in 
this  respect  to  have  repealed  the  stat.  48  Eliz.  (which  from  the 
cases  cited  seems  by  no  means  to  be  settled,)  still,  under  the 
circumstances  of  this  case,  we  think  the  July  sessions  could  not 
be  considered  the  next  sessions  for  the  purpose  of  appealing ;  for 
the  allowance  by  the  justices  was  on  the  8th  of  July,  the  last 
day  when  any  effectual  notice  of  appeal  could  have  been  given, 
and  it  does  not  appear  when  the  appellant  had  any  notice  of  such 
allowance.  And  the  transaction  seems  to  carry  with  it  marks  of 
design  to  defeat  the  appeal. 
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THE  KING  V.  THE  JUSTICES  OF  SUSSEX.t  1812. 

(15  East,  206—208.)  ^^0. 

The  party  objecting  to  a  poor*8-rate  may  appeal  to  the  next  ses-        [  206  ] 
sions  for  which  he  is  in  time  to  give  an  effectual  notice  of  appeal  after 
the  publication  of  the  rate;   and  one  intervening  day  between  such 
publication  and  the  next  immediate  quarter  sessions  is  not  sufficient 
time  for  the  purpose. 

Several  parties  having  a  joint  grievance,  such  as  the  omission  of 
persons  in  the  rate  who  ought  to  be  rated,  may  join  in  giving  one  notice 
of  appeal  to  the  parish  officers. 

This  was  a  rale  calling  on  the  defendants  to  shew  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  cause  con- 
tinuances to  be  entered  on  the  appeal  of  W.  Rickwood,  G. 
Dawson,  and  four  others,  against  a  poor's-rate  for  the  parish  of 
Horsham,  in  Sussex,  to  the  next  general  quarter  sessions,  and  at 
such  sessions,  to  hear  and  determine  the  same. 

The  affidavit  of  Dawson,  one  of  the  appellants,  stated  that  on 
the  5th  of  October  last  a  poor's-rate  was  allowed  by  two  justices, 
and  on  the  following  day  (Sunday)  it  was  published  in  the  parish 
church  of  Horsham.  That  the  Michaelmas  quarter  sessions 
were  holden  at  Petworth  on  the  8th  of  October ;  there  being  only 
one  intervening  day  between  the  publication  of  the  rate  and  the 
quarter  sessions,  which  was  too  short  a  time  to  enable  him  to 
inspect  the  rate,  to  see  if  the  inequalities  existing  in  the  former 
rate  had  been  continued,  and  whether  the  property  omitted  in 
former  assessments  had  been  inserted  in  the  rate,  so  as  to 
determine  the  deponent  whether  or  not  to  appeal  against  it  at 
the  said  sessions.  The  affidavit  of  the  attorney  for  the  appellants 
also  stated  that  after  giving  due  notice  of  appeal  to  the  several 
persons  interested,  the  appeal  was  entered  for  trial  at  the  last 
sessions  held  at  Chichester,  when  after  proof  of  the  service  of  the 
notice,  objections  were  taken :  1st,  That  the  appeal  was  out  of 
time,  because  not  lodged  at  the  October  sessions  preceding; 
2ndly,  That  *notices  of  appeal  should  have  been  separately  given  [  ♦20: 1 
by  each  appellant,  and  not  one  conjoint  notice.  That  the  Court 
determined  the  notice  bad  on  both  grounds ;  and  upon  this 
confirmed  the  rate  with  costs.    The  notice  given  was  signed  by 

t  See  last  case,  p.  443,  ante,  and  case  cited  in  note  there.— E.  C. 
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The  Kino  the  six  appellants,  and  stated  the  causes  of  appeal :  Ist,  That 
The  several  persons  (nominatim)  were  not  in  any  manner  rated  for 
^^suMM^'  the  lands,  &c.  occupied  by  them;  2ndly,  That  several  persons 
{nominatim)  were  rated  at  much  less,  and  not  enough  in  propor- 
tion with  the  appellants,  for  the  premises  in  their  occupation. 
Petworth  is  distant  from  Horsham,  where  the  appellants  resided, 
about  eighteen  miles. 

The  affidavit  of  the  parish  officers  opposing  the  rule  stated 
that  in  the  evening  of  the  6th  of  October,  after  the  rate  was 
published  in  the  church,  a  vestry  was  held,  at  which  two  of  the 
appellants  were  present,  and  no  application  was  then  made  by 
them  to  inspect  the  rate. 

Conrthope  and  Roe  shewed  cause : 

1st,  The  appeal  was  out  of  time.  It  appears  that  some  of  the 
appellants  attended  the  vestry  held  on  the  evening  of  the  publi- 
cation, and  did  not  require  to  inspect  the  rate  at  the  time,  which 
they  ought  to  have  done  if  they  meant  to  use  due  diligence  in 
making  their  appeal. 

Lord  Ellenborouoh,  Ch.  J.  asked  why  the  parish  officers 
made  their  rate  so  close  upon  the  time  of  the  sessions;  it 
appeared  as  if  they  had  done  it  with  a  view  of  ousting  the  parties 
of  their  appeal.  The  Court  had  decided  that  morning  that  the 
next  sessions  meant  the  next  practicable  sessions  at  which  an 
effectual  appeal  could  be  lodged.!  If  by  the  late  publication  of 
[•208  ]  the  rate  the  parties  are  driven  into  such  a  narrow  point  of  *time 
as  not  to  be  able  to  make  an  effectual  appeal  at  the  next  sessions, 
those  must  be  considered  the  next  when  such  appeal  can  be  made 
effectually. 

They  then  objected,  2ndly,  that  the  appellants  should  not  have 
given  a  joint  but  separate  notices.  The  notice  states  that 
several  persons  are  rated  in  a  less  proportion  than  the  appellants, 
which  is  a  grievance  affecting  each  separately,  and  entitling  each 
to  a  separate  appeal,  and  requiring  perhaps  in  respect  of  each  a 
separate  remedy :  but  if  there  ought  to  have  been  separate 
appeals,  there  ought  to  have  been  separate  notices, 
t  Bex  y.  Justices  of  Dorset,  ante,  443. 
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D'Oyley,  in  support  of  the  rule,  contended  on  the  second    the  Kino 
point,  that  the  first  cause  of  appeal  stated  in  the  notice,  viz.  the         the 
omission  of  certain  persons  in  the  rate,  was  at  all  events  a  joint  ^^summ.^' 
grievance  affecting  all  the  appellants  in  an  equal  degree ;  and 
relied  on  the  case  of  the  King  v.  White  t  as  an  authority  to  shew 
that  parties  who  have  several  grounds  of  complaint  may  notwith- 
standing join  in  an  appeal  against  a  poor's-rate. 

Lord  Ellenborouoh,  Gh.  J.  said,  that  he  thought  that  case 
which  had  been  much  considered  was  authority  sufScient  to 
support  the  present  appeal. 

Per  Curiam  :  J  Rule  absolute. 


SMITH  V.   JOHNSON.§  1812. 

(15  East,  213—215.)  ^^*-  ^^• 


Where  all  matters  in  difference  are  referred,  the  Ck>urt  will  not  allow 
an  action  to  be  brought  afterwards  in  respect  of  matters  which  might 
have  been,  but  were  not,  brought  before  the  arbitrator. 

Disputes  existing  between  the  master  and  owner  of  a  ship  touching 
the  ship*8  accounts  on  a  certain  voyage,  they  referred  all  actions  and 
causes  of  action  to  arbitrators,  who  awarded  a  balance  to  be  paid  by 
the  owner  to  the  master :— Held,  that  upon  a  rule  for  an  attachment  for 
non-payment  of  the  sum  awarded,  it  was  not  competent  to  the  owner  to 
claim  a  deduction  of  a  certain  sum,  the  price  and  proceeds  of  certain 
goods  shipped  on  their  joint  account,  the  whole  of  which  price  had  been 
paid  by  the  owner  in  the  first  instance,  on  the  ground  that  that  par- 
ticular adventure  had  not  been  submitted  to  nor  taken  into  the  considera- 
tion of  the  arbitrators. 

The  plaintiff  being  master,  and  the  defendant  owner  of  the 
ship  Lustre,  bound  on  a  voyage  to  Jamaica,  agreed  to  ship  goods 
on  their  joint  account  and  expense,  to  be  disposed  of  there,  and 
that  the  proceeds  should  be  accounted  for  by  the  plaintiff.  The 
defendant  thereupon  purchased  the  goods,  and  paid  the  whole 
price  for  them.  After  the  ship's  return,  disputes  having  arisen 
between  them  touching  the  ship's  accounts,  the  parties  by  their 

t  4  T.  R.  771.  §  Cited  in  judgment  of  Smith,  L.J. 

X  Le  Blanc,  J.  was  absent  on  the  in  Oueret  v,  Audony  (1893)  62  L.  J. 

Special  Commission  in  Horsemonger  Q.  B.  633,  637. 
Lane. 
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Smith  several  bonds  referred  all  manner  of  actions  and  causes  of  action 
Johnson.  ^^  ^^^  arbitrators,  who  thereupon  awarded  the  defendant  to  pay 
to  the  plaintiff  223/.  10s.  id.  in  full  of  all  accounts,  claims,  and 
demands  whatsoever  due  from  the  defendant  to  the  plaintiff, 
and  that  the  plaintiff  should  accept  the  same  in  full  accordingly, 
and  that  thereupon  all  differences  and  disputes  subsisting  be- 
tween the  parties  should  finally  cease  and  determine.  A  rule 
nid  for  an  attachment  against  the  defendant  for  non-payment 
of  the  sum  so  awarded  having  been  obtained — 

Campbell  insisted  that  the  defendant  was  entitled  to  a  deduc- 
tion of  721.  98. ;  which  sum  the  affidavit  of  the  defendant  stated 
to  be  the  amount  of  a  moiety  of  the  price  of  the  goods  invested 
and  the  proceeds  thereof,  for  which  the  plaintiff  had  never 
accounted,  though  the  investment  had  been  disposed  of  by  him 
in  Jamaica  ;  and  that  the  said  deduction  had  not  been  submitted 
[  *214  1  to  or  *made  the  subject  of  claim  before  the  arbitrators,  nor  did 
it  form  any  part  of  their  award.  He  relied  on  Itavee  v.  Farmer,^ 
which  was  decided  on  the  authority  of  O^V ihihf  v.  Jellicoe^l 
where  the  Court  held  that  an  award  made  upon  a  reference  of 
all  matters  in  difference  did  not  preclude  the  party  from  suing 
on  a  subject-matter  of  difference  then  subsisting,  but  not  taken 
into  consideration  by  the  arbitrator,  and  not  included  in  the 
matters  referred. 

(Lord  Ellenborouoh,  Ch.  J.,  observed  that  the  latter  words 
formed  a  distinction  very  important  in  that  case.) 

He  cited  also  the  Digest,  lib.  4,  tit.  8,  sect.  43. 

Lord  Ellenborouoh,  Ch.  J. : 

Here  is  a  reference  of  all  matters  in  difference,  and  it  appears 
that  the  subject  in  respect  of  which  the  deduction  is  now  claimed 
was  a  matter  in  difference  at  the  time,  and  within  the  scope  of 
the  reference :  notwithstanding  which  the  defendant  contends 
that  he  was  not  obliged  to  bring  forward  the  whole  of  his  case 

t  2  R.  R.  347  (4  T.  R.  146).  and  vide  Seddon  v.  Tutop,  3  R.  B. 

L  t  2  R.  B.  348  n.  (4  T.  R.  147  n.),      278  (6  T.  R.  610). 
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before  the  arbitrators,  but  might  keep  back  a  part  of  it  in  order  smith 
afterwards  to  use  it  as  a  set-off.  But  it  was  competent  to  him  johxsok. 
to  have  brought  the  whole  under  the  consideration  of  the  arbi- 
trators; and  therefore,  without  deciding  against  the  authority 
of  Golightly  v.  Jellicoe,  or  the  case  cited  from  the  civil  law,  I 
think  that  where  all  matters  in  difference  are  referred,  the  party 
as  to  every  matter  included  within  the  subject  of  such  reference 
ought  to  come  forward  with  the  whole  of  his  case. 

Grose,  J.,  concurred. 

Baylby,  J.t :  [  215  ] 

The  defendant,  in  order  to  entitle  himself  to  claim  this  deduc- 
tion, should  have  shewn  that  it  was  not  a  matter  in  difference 
at  the  time  of  the  reference,  or  that  the  arbitrators  could  not 
have  taken  it  into  their  consideration. 

Marryat  was  to  have  argued  in  support  of  the  rule. 
Per  Curiam  :  Rvle  absolute. 


CALTON  V.   BBAGG.J  1812. 

(15  East,  223— 230.)  71^0. 

Interest  is  not  allowable  by  law  upon  money  lent  generaUy,  with-        ^  223  ] 
out  a  contract  for  it  expressed,  or  to  be  implied  from  the  usage  of  trade, 
or  from  special  circumstances,  or  from  written  securities  for  the  pay- 
ment of  principal  money  at  a  given  time. 

The  plaintiff  declared  upon  the  common  counts  for  goods  sold 
and  delivered,  for  money  lent,  money  paid,  money  had  and 
received,  and  also  upon  a  count  for  interest  due  to  him  for  the 
forbearance  of  sums  of  money  before  then  lent  and  advanced  by 
him  to  the  defendant,  and  paid,  laid  out  and  expended  for  his 
use,  and  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  &c.     It  was  stated  at  the  trial  before  Bayley,  J.,  at 

t  Lo  Blanc,  J.  was  sitting  upon  the  thority  is    acknowledged    and    fol- 

Spocial  Commission  at  Horsemonger  lowed  by  Lord  Tenterden,  Ch.  J.  in 

Lane.  Page  v.  Neivman  (1829)  9  B.  &  C. 

I  This  is  retained  as  an  early  case  373. — R.  C. 

on  a  well-settled  principle.    Its  au- 
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Calton  Dorchester,  that  there  had  been  a  running  account  between 
Braoo.  these  parties,  in  the  course  of  which  the  plaintiff  had  supplied 
the  defendant  with  goods,  and  had  also  lent  him  several  sums 
at  different  times,  to  the  extent  on  one  occasion  (as  it  was  now 
stated  in  court)  of  1001. ;  the  balance  of  the  account  however 
had  been  paid  by  the  defendant  to  the  plaintiff  for  the  goods 
sold  and  for  the  money  lent,  but  not  for  interest  on  the  latter ; 
[  •224  ]  which  balance  the  plaintiff  *had  received,  saving  his  claim  for 
interest,  to  recover  which  this  action  was  brought;  and  the 
learned  judge  directed  the  jury  to  find  for  the  plaintiff  for  the 
amount  of  the  interest  proved,  which  was  85/. ;  reserving  the 
question  for  the  opinion  of  the  Court,  whether  interest  was  by 
law  due  or  could  be  recovered  in  such  a  case ;  and  the  defen- 
dant's counsel  had  liberty  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuit.  This  motion  was  accordingly  made  by 
Burrough  in  last  Michaelmas  Term,  and  a  rule  to  show  cause 
granted;  Batlet,  J.,  at  the  same  time  observing  that  there 
was  no  evidence  of  any  course  of  dealing  between  the  parties 
from  whence  it  might  be  inferred  that  interest  was  tacitly  agreed 
to  be  taken. 

Gaselee  and  Moysey  now  shewed  cause  against  the  rule,  and 
contended  that  interest  ran  upon  money  lent,  though  there  was 
no  contract  express  or  implied  for  that  purpose ;  because  the 
lender  would  otherwise  lose  the  benefit  which  he  might  make 
of  his  capital  in  the  meantime,  for  the  accommodation  of  the 
borrower ;  and  the  lender  ought  in  equity  to  be  put  in  the  same 
situation  as  if  he  had  applied  his  principal  to  his  own  use.  In 
Vernon  v.  Cholmondeley,^  the  Court  of  Exchequer  all  agreed  that 
the  jury  might  give  interest  on  promissory  notes,  bills  of 
exchange,  and  for  money  lent.  The  same  was  held  in  Blaney  w 
Hendrick8,l  where  the  rule  for  allowing  interest  was  extended  to 
all  liquidated  sums;  though  the  balance  there  arose  upon  an 
account  stated  for  money  due  for  goods  sold  and  delivered. 
Lord  Habdwicke  had  before  allowed  interest  upon  an  account 
stated,  in  Barwel  v.  Parker  in  1751,  §  and  this  Court  gave  it 

t  In  1722.    Bunb.  119.  and  3  Wilfl.  205. 

J  In  1771,  in  C.  P.  2  Blac.  761,  §  2  Vea.  365. 
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upon  *money  lent  to  the  time  of  the  judgment  in  Robinson  v.      Calton 
Bland  A     In  Trelaivney  v.  Thomas, I  it  was  given  upon  money      Braoq. 
advanced  for  the  use  of  another  :  and  Gould,  J.,  there  recognized      [  *225  ] 
the  general  rule  to  allow  interest  upon  money  lent  both  at  law 
and  in  equity.     14  Yin.  Abr.  458,  tit.  Interest  G,  refers,  amongst 
many  others,  to  a  case  of  Ashton  v.  Smith  in  1726,  where  interest 
was  decreed  for  the  yearly  balance  of  a  renewing  account. 

(Lord  Ellbnborough,  Ch.  J. :  That  looks  like  an  agreement 
for  interest,  to  be  collected  from  the  acts  of  the  parties  on  prior 
accounts  stated.  But  is  it  ever  allowed  except  upon  securities  for 
money  payable  at  a  certain  day,  or  by  agreement  express  or 
implied  ?  Was  it  ever  given  upon  a  covenant  for  rent  ?  In  one 
case  where  arbitrators  had  awarded  it  upon  a  sum  to  be  paid, 
the  Court  set  it  aside.) 

In  Farquhar  v.  Morris  §  it  was  referred  to  the  Master  to  compute 
interest  as  well  as  principal  upon  a  bond  for  a  certain  sum 
generally,  without  naming  any  certain  day  of  payment,  and 
though  interest  was  not  expressly  reserved,  which  is  usually 
done  in  such  instruments :  how  then  can  it  make  any  difference 
where  money  is  lent  generally,  without  writing  ? 

(Lord  Ellenborouoh,  Ch.  J. :  The  money  was  due  on  the 
bond  immediately,  no  future  day  being  given.) 

The  recent  cases  of  De  HaviUand  v.  Bowerbank,\\  and  De 
Bertiales  v.  FvUer^^  where  interest  was  refused,  were  actions 
for  money  had  and  received  to  the  use  of  the  plaintiff;  but  that 
is  different  from  money  actually  lent  by  him  to  the  defendant. 

Burroughs  contra : 

There  is  no  more  reason  why  interest  should  run,  without  an 
agreement  for  that  purpose,  *upon  money  lent,  than  upon  money      [  *226  ] 
had  and  received,  where  it  is  now  admitted  not  to  run:  the 
difference  is  merely  technical  and  verbal.     In  many  of  the 
earlier  cases  cited  there  must  have  been  other  circumstances, 

+  In  1760.    2  Burr.  1077, 1085—8.  ||  1  Camp.  N.  P.  Cas.  50. 

X  1  H.  Blac.  303.  H  11  B.  B.  755  (2  Camp.  426). 

§  7  T.  B.  124. 
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Caltok  not  stated  in  the  books,  from  whence  the  Courts  collected  the 
BttAGo.  intention  of  the  parties  that  interest  should  run.  In  Robinson 
V.  Bland  that  intention  was  collected  from  the  fact  of  a  bill  of 
exchange  having  been  given  for  the  money  lent,  which  always 
carries  interest,  though  the  bill  was  void  in  law.  In  other  cases 
it  has  been  collected  from  the  acts  or  declarations  of  the  parties, 
or  from  the  usage  of  trade.!  The  Master  of  the  Bolls,  in 
Parker  v.  Hutchinson,l  upon  the  information  of  Lord  Eenyon 
in  1796,  states  the  rule  as  then  acted  upon  at  Guildhall  to  be 
only  to  allow  interest  on  promissory  notes  and  other  written 
securities  for  money  payable  at  a  day  certain ;  or  (as  he  adds  in 
Upton  V.  Lord  Ferrers,^)  payable  on  demand,  from  the  day  of 
the  demand ;  and  such  has  long  been  the  general  understanding. 

LoBD  Ellenborouoh,  Gh.  J. : 

It  is  not  only  from  decided  cases,  where  the  point  has  been 
raised  upon  argument,  but  also  from  the  long-continued  practice 
of  the  courts,  without  objection  made,  that  we  collect  rules  of 
law.    Lord  Mansfield  sat  here  for  upwards  of  30  years,  Lord 
Kenyon  for  above  13  years,  and  I  have  now  sat  here  for  more 
than  9  years ;  and  during  this  long  course  of  time  no  case  has 
occurred  where,  upon  a  mere  simple  contract  of  lending,  without 
an  agreement  for  payment  of  the  principal  at  a  certain  time,  or 
for  interest  to  run  immediately,  or  under  special  circumstances 
[  •227  ]      from  whence  *a  contract  for  interest  was  to  be  inferred,  has 
interest  been  ever  given.    The  mere  form  of  the  count  cannot 
make  any  difference  in  this  respect ;  for  in  most  cases  it  happens 
that  a  plaintiff  may  either  frame  his  count  for  money  had  and 
received,  or  for  money  lent.    If  interest  were  due  in  this  case, 
why  should  it  not  also  be  due  where  goods  are  to  be  paid  for  at 
a  certain  day,  when  that  time  arrives,  as  Baron  Montagu   in 
one    of    the    old   cases  is  stated  to  have  held;    or    in    any- 
other  case  where  money  is  to  be  paid  at    a    certain    day? 
Those  cases  press  closely   upon   the   present.     If  there  were 
any    general    rule    for    interest    to    run    upon    money    due, 
why  should  it  not  be  allowed  upon  all  book  debts?     Juries 

t  Vide  Eddowes  v.  Hopkins,  Bough  J  3  Vee.  133. 

375.  §  5  E.  E.  167  (5  Vos.  801,  803). 
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would  give  ear  readily  enough  to  such  a  direction :  but  I  dare  Calton 
not  vary  from  the  practice  which  has  long  prevailed  in  all  the  BRAaa. 
courts  of  Westminster-hall.  If  it  be  fit  that  the  whole  course  of 
our  proceedings  in  respect  to  giving  interest  should  be  recast,  it 
must  be  done  by  Act  of  Parliament.  Where  one  directs  his 
agent  to  advance  money  to  another,  what  difference  can  it  make 
as  to  the  point  of  interest,  whether  he  afterwards  counts  for 
money  had  and  received,  or  for  money  lent  ?  If  interest  were 
demandable  generally  upon  money  due,  why  should  it  have  been 
thought  necessary  to  introduce,  as  it  has  prevailed  in  practice,  a 
particular  count  for  interest  agreed  to  be  paid  where  the  law 
would  have  given  it  without  such  an  agreement  ?  But  in  fact 
there  has  been  no  instance  of  its  being  allowed  except  upon 
written  securities  for  the  payment  of  money  at  a  given  time,  or 
upon  an  express  or  implied  agreement  for  it.  The  judgment  of 
Lord  Mansfield  in  the  case  of  Robinson  v.  Bland,  and  of  the 
eminent  Judges  who  sat  with  him,  shews  that  interest  is  not  due 
without  a  contract  for  it ;  for  they  would  never  have  *resorted  to  [  *228  1 
the  argument  of  intention  to  be  collected  from  the  giving  a  void 
bill  of  exchange,  in  order  to  support  the  claim  of  interest,  if  the 
law  would  have  given  it  without,  upon  the  mere  loan  of  money. 
Where  a  balance  has  been  settled  upon  an  allowance  of  interest 
in  a  banker's  books,  that  is  an  admission  by  the  party  of  a  con- 
tract to  pay  interest  on  the  sums  advanced  to  him  by  the 
banker.  The  cases  in  equity  also  shew  the  understanding 
which  has  prevailed  upon  this  subject  not  only  in  those  Courts, 
but  also  in  the  courts  of  law  ;  as  Lord  Alvanley,  when  Master 
of  the  Rolls,  states  in  Parker  v.  Hutchinson,  that  he  had  received 
the  rule  there  laid  down  from  Lord  Kenyon,  as  derived  from  the 
practice  adopted  at  the  sittings  at  Nisi  Prius.  It  was  said 
indeed  in  Blaney  v.  Hendnck  that  interest  is  due  upon  all 
liquidated  sums  from  the  instant  the  principal  becomes  due 
and  payable.!     But  those  words  must  be  taken  in  a  restricted 

t  It  is  so  stated  in  the  report  of  liquidated:"  which  is  more  plainly 

the  case  in  2  Blac.  761.    But  the  referable  to  an  implied  contract  by 

statement  in  3  Wils.  206,  is  that  the  usage  of  trade.    See  also  Pinoch 

**upon  an  account  stated  between  v.  Willett,  M.  7  Geo.  11.  Barnes,  228, 

merchant    and   merchant,    it    shall  where,  in  an  action  for  goods  sold 

carry  interest  from  tho  time  it  was  and  delivered,  the  jury,  upon  the 
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Calton  sense,  and  I  must  understand  by  them  something  more  than 
Bbaoo.  ^^  account  stated.  If  an  account  be  stated,  and  the  nature  of 
the  transaction  be  such  as  to  afford  evidence  of  an  agreement 
for  interest,  as  if  it  be  shewn  to  have  been  allowed  before  upon  9k 
prior  settlement  of  accounts,  then  it  may  be  warranted.  But  if 
it  be  understood  as  extending  the  claim  of  interest  upon  money 
lent  generally,  without  any  certain  time  of  payment,  or  any 
[  *229  ]  agreement  for  interest  expressed  or  to  be  implied,  I  *shall  expect 
a  body  of  authorities  more  strong  and  consistent  than  has  yet 
been  brought  forwards  before  I  can  venture  to  say  that  it  is 
allowable  by  law.  Hitherto  it  has  only  been  allowed  upon 
written  contracts  for  the  payment  of  money  at  a  given  day,  and 
upon  contracts  express  or  implied  for  the  payment  of  interest- 
If  it  be  fit  th&t  the  rule  should  be  carried  further,  it  must  be 
done  by  the  Legislature. 

Obose,  J. : 

The  question  is  whether  uix)n  money  lent  generally  interest  is 
to  be  given  ?  If  it  be,  from  what  time  is  it  to  run  ?  from  the 
receipt  of  the  money  by  the  borrower,  or  from  the  time  of  the 
demand  made  by  the  bringing  of  the  action  ?  During  all  my 
experience  I  have  never  known  interest  given  upon  money  lent, 
or  upon  money  due  for  goods  sold,  or  in  any  other  case  but 
upon  a  contract  for  interest  expressed  or  implied.  It  is  the 
lender's  own  fault  if  he  do  not  contract  for  interest  when  he 
advances  the  money :  but  the  law  has  long  been  settled  as  I  have 
stated.  Why  should  interest  be  paid  at  all  without  a  contract 
for  it  ?  If  there  be  no  proof  of  a  contract,  it  might  be  given 
against  the  intention  of  the  parties  at  the  time  of  the  loan.  If 
they  did  not  then  contract  for  interest,  it  shews  that  they  did 
not  mean  to  reserve  it.  To  allow  interest  therefore  in  this  case 
would  be  inconsistent  with  the  practice  which  has  long  pre- 
vailed in  Westminster-hall,  and  to  the  general  understanding 
of  mankind  upon  the  subject :  it  would  not  be  reasonable  but 
unjust :  there  is  uniform  usage  against  it,  and  the  claim  is 
unauthorized  by  law. 

execution  of  a  writ  of  inquiry,  had     the  Court  were  of  opinion  that  the 
allowed  interest  for  the  balance  of     inquisition  should  be  set  aside, 
the  account  due  to  the  plaintiff :  but 
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Baylby,  J.  :t  Calton 

r. 

I  entirely  agree  with  the  rest  of  the  Court.     Actions  for  money       braoo. 
lent  are  continually  brought ;  *and  if  any  instance  had  occurred      [  *230  ] 
in  which  interest  had  been  allowed,  it  would  have  been  adduced : 
and  none  having  been  stated  shews  that  the  constant  practice 
has  been  to  disallow  it. 

Rule  absolute  for  entering  a  nonsuit. 


FLINDT  V.  WATERS. 

(15  East,  260—267.)  ^^^2- 

April  16. 

The  British  agent  effecting  a  policy  of  insurance  on  behalf  of  alien  

enemies,  who  became  enemies  after  the  loss  happened,  but  before  the  r  260  ] 
action  commenced,  is  entitled  to  recover  against  the  underwriter,  who 
had  only  pleaded  the  general  issue:  for  such  temporary  suspension 
during  the  war  of  the  assured's  right  of  suit  upon  a  contract,  legal  at 
the  time,  and  liable  to  be  enforced  upon  the  return  of  peace,  cannot  be 
taken  advantage  of  under  a  plea  of  a  perpetual  bar ;  there  being  no  legal 
disability  in  the  plaintiff  on  the  record  to  sue. 

Tms  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Stadt  Luheck,  at  and  from  London  to  any  port,  &c.  in 
the  Baltic.  In  one  count  of  the  declaration  the  interest  was 
averred  to  be  in  the  plaintiff,  and  in  another  it  was  averred 
to  be  in  the  plaintiff  and  certain  other  persons  trading  under 
the  firm  of  Schiller  &  Go.  The  loss  was  stated  to  be  by 
capture.  The  defendant  pleaded  the  general  issue ;  and  at  the 
trial  before  Lord  EUenborough,  Gh.  J.,  at  Guildhall,  the  policy 
produced  was  dated  on  the  17th  of  September,  1810,  and  the 
ship  was  proved  to  have  sailed  shortly  before  for  St.  Petersburgh, 
(which  at  the  time  of  the  insurance  was  not  hostile,)  but,  meeting 
with  bad  weather  and  contrary  winds,  was  not  able  to  reach  it 
before  the  frost  set  in,  and  was  obliged  in  November  or  December 
to  put  into  Liebau,  another  Russian  port,  where  she  was  imme- 
diately seized  by  the  officers  of  the  Government,  and  the  goods 
provisionally  confiscated :  upon  receipt  of  which  intelligence  the 
assured  gave  notice  of  abandonment  to  the  underwriter.  The 
t  Le  Blanc,  J.  was  absent  as  before. 
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Flikdt  invoice  shewed  that  one-sixth  of  the  cargo  belonged  to  the 
Water?,  plaintifif,  (which  was  paid  into  court  after  the  action  brought,) 
and  the  remaining  five-sixths  to  Schiller  &  Co.,  of  Hamburgh. 
[  •zei  ]  ♦The  plaintiff  further  proved  the  King's  licence,  dated  25th  of 
August,  1810,  granted  under  the  stat.  48  Geo.  III.  c.  37,  to  "  G. 
Flindt  &  Co.,  of  London,  merchants,  on  behalf  of  themselves 
and  others,"  to  load  and  export  on  board  the  ship  Stadt  Luh€ck\ 
bearing  any  flag  except  the  French,  goods  of  a  certain  descrip- 
tion from  London  to  any  port  in  the  Baltic  not  under  blockade, 
&c. :  which  licence  was  to  remain  in  force  till  the  1st  of  January, 
1811,  if  the  voyage  were  not  completed  before.  The  defendant 
relied  on  an  order  of  council  dated  the  22nd  of  June,  1811, 
recognizing  that  on  the  1st  of  January,  in  the  same  year,  Ham- 
burgh was,  by  a  French  decree,  annexed  to  and  declared  to  be  a 
part  of  the  French  Empire ;  and  that  the  action  was  commenced 
after  such  annexation ;  though  it  was  admitted  that  the  loss 
happened  before.  A  verdict  having  been  obtained  for  the  plain- 
tiff under  his  Lordship's  direction,  who  thought  that  as  the 
plaintiff  on  the  record  was  not  an  alien  enemy,  no  advantage 
could  be  taken  of  the  objection  without  a  plea  of  alien  enemy. 

Topping  moved  in  the  last  Term  for  a  new  trial,  on  the 
ground  that  the  persons  interested  in  five-sixths  of  the  cargo, 
being  alien  enemies  at  the  time  of  the  action  commenced,  no 
recovery  could  be  had  by  the  plaintiff  as  agent  on  their  behalf  ; 
and  cited  Brandon  v.  Neshittfl-  where  this  question  was  so  decided 
upon  a  plea  of  alien  enemies ;  and  Bristow  v.  Totvers,l  where  the 
evidence  of  hostile  alienage  was  received  upon  the  general  issue, 
on  which  a  special  verdict  was  afterwards  found.  He  added  that 
the  same  point  was  now  pending  in  two  other  cases,  on  which 
[  •2C2  ]  *rules  had  been  moved  in  this  Court :  Flindt  v.  Andrews  and 
Flindt  V.  Throgmortou. 

The  Attorney-General,  Garrou\  Park  and   Toddy  now  con- 
tended against  the  rule,  that  the  defence  offered  could  not  be 
made  upon  the  general  issue,  in  a  case  like  the  present,  where 
there  was  no  personal  disability  to  sue  in  the  plaintiff  on  the 
t  3  K.  B.  109  (6  T.  B.  23).  t  6  T.  R.  35. 
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record,  but  that  it  ought  to  be  pleaded  specially,  as  in  Brandon  Flindt 
V.  Nesbitt,  that  the  action  was  brought  for  the  benefit  of  alien  watbrs. 
enemies.!  In  Bristow  v.  Towers^  which  followed,  the  point  of 
the  case  was  that  the  subject-matter  of  the  contract,  the  insur- 
ance of  enemy's  property,  was  illegal,  because  no  subject  of  this 
kingdom  could  legally  make  such  a  contract  with  one  who  was 
an  enemy  of  the  King  at  the  time:  but  that  is  very  different 
from  an  objection  to  the  personal  ability  of  a  plaintiff  to  sue,  on 
the  ground  of  his  being  an  alien  enemy  at  the  time  of  the  action 
brought,  though  the  contract  itself  was  legal  when  it  was  entered 
into.  Now  here  the  contract  was  made  and  the  loss  incurred 
before  Hamburgh  became  hostile  by  the  conquest  of  the  enemy  : 
the  contract  remains  good,  notwithstanding  the  subsequent 
hostility  of  the  real  plaintiffs'  country,  and  may  be  enforced  by 
suit  in  their  own  names  upon  the  return  of  peace ;  but  only  their 
personal  right  to  sue  is  suspended  in  the  meantime.  The  plain- 
tiff however  upon  the  record  is  competent  to  sue :  the  debt  still 
remains  due  upon  the  original  contract.  The  King  might  if  he 
pleased  have  seized  the  debt  as  due  to  an  alien  enemy,  and  it  is 
his  forbearance  not  to  do  so  :  but  there  is  nothing  *unlawful  or  [  »2as  ] 
against  public  policy  for  one  subject,  who  has  a  personal  capacity 
and  authority  to  sue  upon  the  contract,  to  recover  the  debt  so 
due  from  another  subject:  the  money  when  recovered  still 
remains  in  this  country,  and  is  no  more  applicable  than  before  to 
the  resources  of  the  enemy :  it  is  still  within  the  King's  reach  to 
seize  if  he  please  by  process  out  of  the  petty-bag  office.  Then 
the  plaintiff  being  entitled  to  sue,  the  only  issue  upon  the  record 
is  as  to  the  fact  of  the  contract,  its  intrinsic  legality,  and 
whether  anything  be  due  upon  it ;  and  not  as  to  the  alteration  of 
character  in  the  persons  for  whose  benefit  the  contract  was  made, 
which  is  matter  of  special  plea  as  a  temporary  and  not  as  a  per- 
petual bar.J  In  Kensington  v.  Inglis^,  this  Court,  and  afterwards 
the  Court  of  Exchequer  Chamber,  held  that  the  King  having 

t  And  vide  Brandon  v.  Curling^  capture  during  hostilities. 
7  E.  E.  592  (4  East,  410),  where,  in  I  See  upon  this  subject  Le  Bret  v. 

an  action  brought  on  the  same  policy  FapiUon,  7  E.  E.  618  (4  East,  502), 

after  the  peace,  the  plaintiff  was  held  and  the  authorities  there  referred  to. 
not  entitled  to  recover  for  a  loss  by  §  9  E.  E.  438  (8  East,  273). 
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Plindt  licensed  a  certain  trading  with  the  enemy,  that  enemy  might,  in 
WATEB&  ^^6  name  of  his  British  agent  here  who  effected  the  policy,  recover 
for  a  loss  upon  a  policy  of  insurance  on  his  ship ;  the  contract 
being  impliedly  legalized,  and  there  being  no  personal  disability 
in  the  plaintiff  on  the  record  to  sue.  In  the  present  case  no 
licence  was  necessary,  though  one  was  in  fact  obtained  by  the 
plaintiff  on  behalf  of  himself  and  others,  permitting  that  which 
was  done :  and  if  the  subsequent  conquest  of  the  enemy  could 
defeat  the  operation  of  the  b'cence,  it  would  make  it  a  trap  to  the 
licensees. 

(Batlet,  J.  observed  that  the  party  licensed  in  that  case  was 
an  alien  enemy  at  the  time,  and  therefore  the  licence  contem- 
plated him  in  that  character :  here  the  parties  were  alien  friends 
at  the  time  of  the  licence  granted.) 

[  •264  ]  *That  distinction,  they  contended,  was  not  unfavourable  to  the 
present  plaintiff,  who  had  once  a  vested  cause  of  action,  and 
against  whom  the  objection  now  pressed  did  not  go  to  the 
cause  of  action,  but  arose  upon  matter  ex  post  facto,  pleadable 
only  in  abatement  during  the  war. 

Topping  and  Carr,  contra,  insisted  that  the  distinction  last 
adverted  to  made  against  the  operation  of  the  licence  granted 
in  this  case,  after  the  character  of  the  licensees  became  changed 
from  that  of  alien  friends  to  alien  enemies.  For  in  its  terms  it 
was  granted  to  British  merchants  on  behalf  of  themselves  and 
others,  which  must  mean  other  British  merchants,  or  at  most 
other  friends,  and  not  enemies ;  which  latter  were  never  in  the 
contemplation  of  the  Grown ;  and  therefore  the  plaintiff  is  not 
entitled  to  recover  as  to  5-6thB  of  the  goods  insured,  which  were 
the  property  of  alien  enemies  at  the  time  of  the  action  brought. 
And  this  objection,  which  goes  to  the  right  of  action  itself  at 
the  time  it  was  commenced,  and  does  not  arise  upon  subsequent 
matter,  may  be  taken  advantage  of  upon  the  general  issue ; 
because  it  was  not  lawful  for  the  defendant  to  pay  an  antecedent 
debt  to  an  alien  enemy,  and  the  law  will  not  imply  or  give  effect 
to  such  a  promise.    The  policy  of  the  State  intervenes  as  much 
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to  prevent  the  execution  of  a  ccmtract  with  an  alien  enemy  after  Flikdt 
he  becomes  such,  as  to  prevent  the  making  of  a  new  contract  waters. 
with  him.  In  Le  Bret  v.  Papillon,^  the  plaintiff  was  not  an 
alien  enemy  at  the  time  of  the  action  brought,  but  became  so 
afterwards  and  before  plea  pleaded :  but  though  that  *defence  [  •265  ] 
was  informally  pleaded  ;  yet  as  the  fact  appeared  to  the  Court, 
they  held  themselves  bound  ex  officio  to  give  judgment  against 
the  plaintiff,  barring  him  from  further  having  or  maintaining 
his  action.  Now  where  is  the  difference  in  reason,  whether  it 
appears  to  the  Court  by  plea  upon  the  record  that  the  plaintiff 
sues  for  an  alien  enemy,  as  in  Brandon  v.  Neshitt,  or  by  an 
informal  plea,  as  in  Le  Bret  v.  PapiUon,  that  the  plaintiff  him- 
self is  such  ;  or  whether  it  appears  by  the  declaration  that  the 
plaintiff  on  the  record  sues  for  the  benefit  of  others,  who  are 
proved  in  evidence  to  have  been  alien  enemies  at  the  time  of  the 
action  brought,  and  who  still  continue  such  ? 

(Lord  Ellbnborough,  Ch.  J.:  In  Brandon  v.  Nesbitt,  the 
party  interested  had  become  an  alien  enemy  before  the  voyage 
insured  was  performed  and  the  loss  had  happened.) 

But  the  contract  was  made  when  he  was  a  friend.  Every  reason 
which  applies  against  a  suit  by  an  alien  enemy  applies  equally 
against  an  action  brought  by  a  trustee  for  his  benefit :  and  it 
must  be  immaterial  how  the  truth  of  the  fact  appears  to  the 
Court,  whether  by  averment  on  the  record,  or  by  evidence. 

Lord  Ellbnborough,  Ch.  J. : 

The  ground  of  our  decision  in  this  case  will  not  at  all  clash 
with  the  doctrine  laid  down  by  the  Court  in  Brandon  v.  Nesbitt. 
The  point  there  decided  was  that  the  fact  of  the  parties  interested 
in  the  insurance  having  become  alien  enemies  before  the  loss 
happened  might  be  pleaded  to  an  action  brought  in  the  name  of 
the  British  agent  who  effected  the  insurance  :  and  the  Court  are 
disposed  to  confirm  that  doctrine.  But  the  defence  of  alien 
enemy  must  be  accommodated  to  the  nature  of  the  transaction 
out  of  *which  it  arises :  it  may  go  to  the  contract  itself  on  which  [  •266  ] 
t  7  R.  E.  618  (4  East,  602). 
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Flindt  the  plaintiff  sues,  and  operate  as  a  perpetual  bar ;  or  the  objec- 
Watebs.  tion  may,  as  in  a  case  of  this  sort,  be  merely  personal,  in  respect 
to  the  capacity  of  the  party  to  sue  upon  it.  Here  the  objection 
is  taken  upon  the  general  issue,  which  is  a  plea  of  a  perpetual 
bar,  and  if  found  against  the  plaintiff,  would  have  concluded 
him  for  ever:  so  that  though  peace  should  be  established  to- 
morrow between  the  two  countries,  and  the  Crown  should  not 
have  interfered  to  seize  the  debt;  yet  on  this  plea  in  bar  the 
plaintiff  would  have  been  for  ever  estopped  to  sue  for  his  debt. 
But  here  the  objection  is  only  of  a  temporary  nature  :  the  con- 
tract itself  was  perfect  at  the  time  it  was  made :  the  trade  was 
with  an  alien  friend,  which  required  no  licence,  though  one  was 
obtained  ex  ahundanti  cauteld.  The  insurance,  the  loss,  and 
cause  of  action  had  arisen  before  the  assured  had  become  alien 
enemies :  when  therefore  they  became  such,  it  was  only  a  tem- 
porary suspense  of  their  own  right  of  suit  in  the  courts  here,  as 
alien  enemies  ;  but  that  objection  cannot  be  carried  further,  nor 
applied  to  the  plaintiff  as  their  trustee,  who  is  a  subject  of  the 
king  :*  otherwise,  if  it  could  avail  upon  this  plea,  it  would  be 
making  that  a  perpetual  which  in  its  nature  is  only  a  temporary 
bar.  In  KensingUm  v.  Inglis,^  a  trading  adventure  with  an 
enemy  by  the  king's  licence  was  held  to  be  a  legal  interest  and 
insurable,  and  that  the  British  agent  of  that  enemy  in  whose 
name  the  policy  was  effected  might  sue  upon  it.  This  therefore 
being  only  a  temporary  disability  on  the  part  of  the  assured,  and 
there  being  no  personal  disability  in  the  plaintiff,  their  agent,  to 
sue  ;  he  is  not  excluded  from  his  right  to  recover  by  this  species 
I  •2c7  ]  of  defence  set  up  under  the  plea  *of  the  general  issue.  I  do  not 
say  that  the  Crown  might  not  still  interfere. 

The  other  Judges  concurred ;  and  Bayley,  J.,  added,  that  in 
Brandon  v.  Xeshitt  the  voyage  insured  was  illegal. 

Kuk  discharged. 

This  decision,  it  was  admitted,  governed  the  other  cases  of 
Flindt  V.  Andrews  and  Flindt  v.  Throgmorton, 

t  9  B.  B.  438  (8  Eaat,  273). 
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[275] 


Where  a  bill  was  drawn  and  accepted  for  the  accommodation  of  the 
indorser,  which  was  not  duly  presented  for  payment  when  due,  by 
reason  that  the  bill  haying  been  accepted  payable  at  a  banking  house 
was  not  presented  till  after  the  banking  hours,  when  the  answer  given 
to  the  holder  was  **no  effects;"  yet  if  such  indorser  apply  to  the 
indorsee,  after  declaration  filed,  for  further  time  to  make  payment  of 
the  bill ;  which  declaration  alleged  the  fact  that  the  bill  was  duly  pre- 
sented for  payment ;  that  is  evidence  of  a  waiver  of  the  objection,  with 
notice  of  the  fact  of  which  he  had  the  means  of  informing  himself. 

*  Thb  plaintiff  declared,  as  indorsee,  against  the  defendant,  as 
indorser  of  a  bill  of  exchange  drawn  by  H.  Pulsford  on  W. 
Murray,  on  the  24th  of  September,  1810,  at  three  months  after 
date,  and  accepted  by  Murray,  payable  at  Hammersley's ;  and 
the  count  contained  the  usual  allegation,  that  the  bill  was  duly 
presented  for  payment,  when  due,  and  was  not  paid.  It  ap- 
peared in  evidence  before  Lord  EUenborough,  Ch.  J.,  at  the 
sittings  after  Michaelmas  Term,  that  the  bill  had  been  accepted 
by  Murray,  without  consideration,  for  the  accommodation  of  the 
defendant ;  that  the  drawer  had  no  effects  in  Murray's  hands ; 
that  when  the  bill  was  presented,  on  its  becoming  due,  at 
Hammersley's  banking  house  in  Pall  Mall,  the  answer  then 
given  was  "  no  effects,"  of  which  notice  was  given  the  next  day : 
but  it  appearing  that  such  presentation  had  been  made  after  the 
banking  hours,  it  was  contended  that  the  bill  was  not  duly  pre- 
sented, as  alleged  in  the  declaration ;  and  upon  that  objection 
the  plaintiff  was  nonsuited :  though  it  also  appeared  that  after 
the  declaration  in  this  action  was  filed,  the  defendant  had 
applied  for  the  indulgence  of  a  further  extension  *of  time  to  pay 
the  bill ;  which  was  insisted  upon  as  a  waiver  of  the  defective 
presentation;  supposing  that  the  defendant,  for  whose  benefit 
the  acceptance  was  given  by  Murray,  who  had  since  become 
*bankrupt,  was  entitled  to  avail  himself  of  such  an  objection.  [  •27o  ] 
But  it  did  not  expressly  appear  that  when  the  defendant  applied 
for  the  indulgence  he  was  apprized  of  the  objection  to  the  pre- 
sentation. 

t  Covered  by  B.  of  E.  Act,  1882,  s.  46  (2.)  (e.).— R  C. 


464  1812.    K.  B.    15  EAST,  276—277.  [b-b. 

HopLET  Garrow,  in  the  last  Term,  applied  to  set  aside  the  nonsuit, 

DUPRE85E.  &B  well  upon  the  ground  that  as  the  bill  had  been  accepted  by 
Murray  for  the  defendant's  accommodation,  who  had  engaged  to 
provide  for  it  when  due,  he  was  to  be  taken  as  the  acceptor,  and 
could  not  avail  himself  of  the  objection :  as  also,  that  he  had 
waived  it  by  applying  for  further  time.  That  it  was  immaterial 
that  such  application  was  made  by  him  after  the  action  brought ; 
for  an  admission  by  him  at  any  time,  that  he  was  liable  upon  the 
bill,  was  evidence  against  him  :  and  that  such  admission,  having 
been  made  after  the  declaration  filed,  was  evidence  to  shew  that 
his  attention  must  have  been  called  to  the  fact  of  a  due  presenta- 
tion, which  is  alleged  in  it,  and  concerning  which  he  must  be 
taken  to  have  informed  himself  truly. 

Marryat  now  opposed  the  rule,  and  referred  to  ParkeY  v. 
Gordon  f  as  in  point,  to  shew  that  where  a  party  takes  an  accept- 
ance payable  at  a  banker's,  the  holder  must  present  the  bill 
there  for  payment  within  the  usual  banking  hours ;  otherwise, 
it  is  of  no  effect  to  charge  the  drawer  on  the  bill :  and  here  he 
argued  that  the  defendant,  who  is  sued  as  indorser,  stands  in  the 
same  situation,  and  cannot  be  contemplated  in  any  other  cha- 
racter. Secondly,  that  there  could  be  no  waiver  of  the  defective 
presentation,  without  shewing  that  the  defendant  knew  in  fact  of 
[  •277  ]  the  defect  at  the  time  ;  which,  though  attempted  ♦to  be,  was  not 
shewn  in  this  case.  For  this  he  cited  Blesard  v.  Hirst,  I  where  a 
subsequent  promise  by  an  indorser  to  pay  the  bill,  having  been 
made  under  ignorance  of  the  prior  laches  of  the  holder,  by 
which  he  was  discharged,  was  held  to  be  no  waiver  of  the 
objection. 

G arrow,  and  Richardson,  in  support  of  the  rule,  relied  prin- 
cipally on  the  waiver,  which  took  place  after  the  declaration, 
containing  the  allegation  that  the  bill  was  duly  presented  for 
payment,  was  filed,  and  therefore  after  the  defendant's  attention 
was  called  to  the  fact :  and  they  referred  to  Lundie  v.  Robertson, % 
where  a  promise  by  an  indorser  to  pay  the  bill  three  months 
after  it  became  due  was  held  to  be  prima  facie  evidence  of  his 

t  8  E.  E.  646  (7  Eaat,  385).  J  o  Burr.  2670.  §  7  Bast,  231. 
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admission  that  the  bill  had  been  presented  to  the  acceptor  for      Uoplst 
payment  in  dae  time,  and  dishonoured,  and  dae  notice  of  it    dufbesne. 
given  to  him. 

Lord  Ellbnborouoh,  Gh.  J.,  stopping  the  argument,  said  that 
the  Court  thought  that  it  should  have  been  left  to  the  jury  to  say 
whether,  under  the  circumstances  of  the  case,  the  defendant  had 
notice,  at  the  time  of  his  application  for  indulgence,  that  there 
had  been  no  due  presentation :  and  therefore  made  the 

Rule  aiaolute. 


EITCKER  AND   Another  v.   ALLNITTT.  1812. 

(15  East,  27a-285.)  ^^17. 

Under  a  policy  of  insuranoe  of  goods  at  and  from  London  to  any  port  [  278  ] 
or  ports,  place  or  places,  in  the  Baltic,  backwards  and  forwards ;  with 
leave  to  touch  and  stay  at  any  ports  and  places,  for  all  purposes  what- 
soever; the  assured  may  wait  at  any  port  for  information,  to  what 
port  in  the  Baltic  the  ship  might  safely  proceed  to  discharge  her  cargo ; 
that  being  one  of  the  objects  of  the  adyenture  arising  out  of  the  trouble 
and  shifting  state  of  the  different  governments  on  the  Baltic  shores  from 
the  pressure  of  the  French  arms:  and  this  liberty,  it  seems,  is  not 
abridged  by  a  subsequent  special  leave  given  to  wait  for  information, 
Ac.  off  any  ports  and  places. 

This  action  was  brought  upon  a  policy  of  insurance  upon  goods 
on  board  the  ship  Tugend,  at  and  from  London  to  any  port  or 
ports,  place  or  places,  in  the  Baltic,  backwards  and  forwards ; 
including  the  risk  of  boats,  &c.  to  and  from  the  vessel;  with 
leave  to  seek,  join,  and  exchange  convoys,  carry  and  ex- 
change simulated  papers  and  clearances,  touch  and  stay  at  any 
ports  and  places  for  all  purposes  whatsoever,  take  in  and  dis- 
charge goods  wheresoever  the  ship  might  touch  at ;  and  in  case 
the  commander  of  the  vessel  should  find  it  dangerous  to  enter 
either  of  the  above  ports  and  places,  or  if  not  allowed  to  discharge 
the  cargo,  with  leave  to  return  to  any  ports  and  places  till  the 
cargo  was  discharged  in  safety ;  with  liberty  to  carry  a  British 
licence,  &c.  Afterwards  there  was  this  clause :  and  it  shall  be 
lawful  for  the  said  ship,  &c.  in  that  voyage  to  proceed,  sail  to, 
and  touch  and  stay  at  any  ports  and  places  whatsoever  or  where- 

B.B. — ^YOL.  Zm.  H  H 


466  1812.    K.  B.     15  EAST,  278—279.  [b.». 

RucKBB      soever,  particularly  with  leave  to  wait  for  information  off  any 
Allnutt.     ports  or  places,  take  in  and  land  passengers,  without  prejudice 
to  this  insurance.     The  loss  was  averred  to  be  by  hostile  seizure 
by  persons  unknown. 

At  the  trial  before  Lord  EUenborough,  Gh.  J.  at  Guildhall, 
evidence  was  given  as  to  the  circumstances  of  the  loss  by  seizure 
of  the  Government,  in  the  Swedish  port  of  Garlshamm :  and  a 
licence  for  the  purpose  of  the  voyage,  under  an  order  of  Council, 
was  proved  to  have  been  granted  to  Messrs.  Ruckers,  merchants, 
on  behalf  of  themselves  and  others,  to  export  the  goods,  &c. 
But  the  only  question  now  made  was  upon  the  construction  of 

I  •27i>  1  the  *policy,  in  relation  to  the  following  evidence.  On  the  10th 
of  October,  1810,  Mr.  Schneider,  who  was  an  agent  of  the 
assured,  came  to  Garlshamm,  and  before  the  arrival  there  of  the 
Tngend,  he  took  his  departure  for  the  Prussian  side  of  the  con- 
tinent ;  having  left  directions  with  a  house  of  trade  at  Garlshamm, 
that  he  would  write  them  word  to  what  port  they  should  order 
the  ship  to  proceed  on  her  arrival;  but  in  case  they  did  not 
hear  from  him,  they  were  to  send  her  to  any  port  they  should 
deem  adviseable,  not  higher  than  Memel.  The  ship  did  not 
arrive  till  the  8th  of  November,  before  which  time  the  house  at 
Garlshamm,  had  received  advice  from  Schneider  to  send  the  ship 
to  Pillau.  They  accordingly  gave  the  captain  orders  on  the  10th 
to  sail ;  but  countermanded  the  orders  on  the  12th,  in  conse- 
quence of  unfavourable  intelligence  received  concerning  the  poli- 
tical state  of  Pillau,  and  the  other  ports  on  that  side  of  the 
Baltic,  which  rendered  it  dangerous  for  the  ship  to  proceed  to  them 
without  further  advice.  But  while  the  ship  was  thus  waiting  at 
Garlshamm,  as  it  was  supposed  in  a  place  of  present  security,  a 
declaration  of  war  by  Sweden  against  Great  Britain  was  officially 
communicated  to  the  merchants  on  the  1st  of  December,  and 
published  generally  on  the  2nd,  and  an  embargo  was  laid  on 
this  and  other  merchant  ships  there,  by  which  the  Tugend  was 
prevented  from  sailing,  as  she  would  otherwise  have  done  for 
Memel,  in  consequence  of  orders  received  for  that  purpose  on 
the  2nd  of  December  from  Schneider.  The  goods  were  afterwards 
seized,  and  the  captain's  papers  taken  from  him  on  the  7th  of 
December ;  and  finally,  the  goods  were  ordered  to  be  unshipped. 
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and  were  confiscated.    His  Lordship  left  the  question  to  the      Ruckee 
jury,  whether  the  captain's  stay  at  Carlshamm  from  the  8th  of     allnutt. 
November  to  the  first  of  December  *was  longer  than  was  neces-      [  ♦280  ] 
sary  for  the  general  purposes  of  the  ship,  exclusive  of  the  mere 
purpose  of  waiting  in  that  port  for  information  as  to  some  place 
of  convenient  destination ;  a  stay  for  which  purpose  in  port  he 
thought  was  not  allowed  by  the  construction  of  the  words  of  the 
policy,  reserving  liberty  to  wait  off  any  port  for  information : 
though  after  an  attempt  to  enter  Pillau,  and  finding  it  dan- 
gerous, the  captain  might  have  been  authorized  to  return  to 
Carlshamm,  under  the  express  liberty  reserved  in  the  policy  for 
that  purpose.     The  jury,  on  this  direction,  found  a  verdict  for 
the  defendant;   but  his  Lordship  gave  leave  to  the  plaintiffs' 
counsel  to  move  for  a  new  trial,  if   this  construction  were 
wrong. 

The  Attomey-Generalj  in  moving  for  the  rule  in  the  last 
Term,  admitted  that  the  assured  could  not  justify  waiting  in 
port,  under  the  special  liberty  to  wait  off  a  port  for  information ; 
but  contended  that  the  act  was  warranted  by  the  general  terms 
and  scope  of  the  policy,  which  contemplating  the  disturbed  state 
of  the  continental  ports,  and  the  danger  of  proceeding  to  any  of 
them  without  recent  previous  information,  gave  leave  to  the 
assured  to  "  touch  and  stay  at  any  ports  and  places  for  all  pur- 
poses whatsoever,"  including  of  course  the  staying  at  any  port 
for  information:  and  that  this  was  not  restricted,  but  rather 
extended,  by  the  subsequent  clause  allowing  the  ship  also  to 
wait  off  any  port  for  the  special  purpose  of  information :  for 
this  was  a  new  liberty  given  in  addition  to  the  former,  and 
consistent  with  it ;  and  not  by  way  of  substitution  for  or  limita- 
tion of  the  former. 

Lord  Ellbnborough,  Ch.  J.  said  that  the  only  question  was 
whether  by  the  subsequent  special  leave  given  to  *wait  off  any  [  ♦281  ] 
port  for  information,  the  intention  of  the  contracting  parties  was 
not  declared  to  be  tp  exempt  the  underwriters  from  all  land  risks 
of  waiting  in  any  port  merely  for  information ;  and  thereby  to 
restrain  the  former  general  words  of  leave  to  stay  at  any  port 

H  H  2 
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RucKVB      for  all  purposes,  to  a  leave  to  stay  there  for  all  purposes  except 
allhutt.     ioT  information :  which  question  however  he  thought  was  very 

fit  to  be  discussed,  and  therefore  concurred  in  granting  the 

rule. 

It  was  now  argued  by  Park,  Topping,  and  Scarlett,  against 
the  rule,  that  the  very  object  of  giving  leave  to  stay  offs,  port  for 
information  was  to  ascertain  whether  that  port  could  safely  be 
entered  ;  which  object  of  safety  would  be  defeated  if,  after  enter- 
ing the  port,  the  ship  might  remain  there  for  any  length  of  time 
waiting  for  further  information,  notwithstanding  any  incipient 
and  increasing  hazard  of  seizure  in  that  port.     The  general 
hazard  and  inconvenience  of  waiting  off  a  port  for  information 
would  of  itself  operate  as  a  check  against  unreasonable  delay  in 
such  a  situation  ;  but  there  would  be  no  sufficient  check  against 
an  unreasonable  stay  in  a  port  under  the  same  pretence:   it 
would  be  more  likely  to  be  made  a  resting-place  to  wait  the  event 
of  commercial  and  political  speculations,  which  were  certainly 
not  contemplated  to  be  insured.    The  mere  purpose  of  waiting 
for  information  off  a  port  would  be  speedily  and  safely  obtained 
if  confined  to  the  definite  object  of  ascertaining  whether  the  port 
could  be  safely  entered  ;  but  the  waiting  in  a  port  for  informa- 
tion, generally,  is  indefinite,  and  gives  no  assignable  limits  to 
the  objects  or  duration  of  the  policy.    If  the  ship  might  wait  in 
a  port  for  information  from  the  8th  of  November  to  the  2nd  of 
r  ♦282  ]      December,  why  not  till  the  *conclusion  of  the  war?    The  desired 
information  might  not  be  obtained  till  then. 

(Baylby,  J. :  The  question  of  reasonable  time  for  waiting  was 
for  the  jury  :  if  the  ship  had  a  right  to  wait  for  information  at 
all  in  port,  the  jury  would  have  to  consider  whether  she  waited 
longer  than  was  reasonable  for  that  purpose.) 

The  words  **  for  all  purposes  whatsoever  "  must  be  taken  with 
some  limitation,  otherwise  they  would  cover  a  stay  in  port  for 
mere  pleasure :  but  the  stay  must  be  understood  to  be  for  a  pur- 
pose connected  with  the  due  prosecution  of  the  voyage,  and  must 
be  limited  to  a  reasonable  stay  for  any  purpose.    If  then  tlie 
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object  of  the  special  leave  to  wait  off  a  port  for  information  were  Ruckkb 
to  ascertain  whether  it  was  dangerous  to  enter  it,  it  is  contradic-  allmutt. 
tory  to  suppose  that  the  assured  had  leave  to  enter  it  under  the 
general  words  for  the  same  mere  purpose  of  information.  The 
true  construction  therefore  of  the  whole  policy  taken  together  was 
not  to  give  leave  for  the  ship  to  wait  for  information  generally 
during  the  voyage,  but  only  for  a  particular  species  of  informa- 
tion, namely,  whether  she  could  safely  enter  a  particular  port, 
which  would  properly  be  confined,  as  the  special  words  express, 
to  a  waiting  ojf  the  port. 

The  Attorney-General,  Garrow,  and  Toddy,  contra  : 

One  of  the  principal  objects  of  the  voyage  was  to  navigate  round 
the  Baltic,  '  backwards  and  forwards,'  in  search  of  information 
where  the  ship  might  safely  go  to  trade  :  the  ports  of  discharge 
were  to  be  governed  by  events  and  upon  knowledge  so  acquired. 
The  clause  in  question  was  added  for  the  safety  of  the  under- 
writers, in  order  to  enable  that  information  to  be  acquired  with 
the  least  risk  to  them.  Admitting  that  by  the  general  words 
*the  staying  at  any  port  could  only  be  for  a  purpose  connected  [  *283  j 
with  the  voyage,  yet  the  staying  there  for  information  where 
next  the  ship  could  go  with  safety  was  such  a  purpose:  and 
after  having  ascertained  off  any  particular  port,  that  she  might 
enter  it  in  safety,  the  risk  was  lessened  to  the  underwriters  by 
her  waiting  there  till  she  obtained  information  where  next  she 
should  safely  go,  rather  than  by  waiting  upon  the  high  sea,  ex- 
posed to  the  additional  perils  of  navigation.  There  is  therefore 
no  inconsistency  in  the  clauses,  but  each  conduces  to  the  objects 
and  safety  of  the  voyage.  A  Swedish  port  was  selected  at  the 
time  as  the  safest  place  to  collect  information ;  but  it  was  never 
intended  to  make  Garlshamm  a  port  of  discharge.  If,  without 
the  subsequent  words,  the  assured  would  have  had  a  right  to  wait 
off  a  port  for  information,  there  would  have  been  weight  in  the 
argument,  that  the  giving  special  leave  to  wait  off  the  port  ex- 
cluded the  waiting  in  it :  but  the  waiting  in  the  port  was  alone 
covered  by  the  general  words ;  and  the  additional  leave  to  wait 
for  information  off  any  port  was  superadded  for  the  further 
safety  of  the  underwriter. 
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RncKEB     Lord  Ellenborouoh,  Gh.  J. : 

V. 

allkutt.  a  painful  and  anxious  duty  is  cast  upon  the  Court  to  construe 
an  instrument,  contradictory  and  redundant  in  some  of  its 
expressions,  and  penurious  in  others  of  them ;  the  obscurity  of 
which  arises  partly  from  the  imperfection  of  the  language  of 
those  who  execute  it,  and  partly  from  the  extraordinary  and 
novel  risks  meant  to  be  covered  by  it.  We  are  led  by  habit  to 
put  constructions  upon  certain  words  in  policies  from  the 
common  use  and  understanding  of  them  in  other  cases ;  but 
that  will  not  enable  us  to  construe  them  with  reference  to  the 
[  •284  ]  peculiar  nature  of  the  voyage  *in  question.  Where  the  destina- 
tion of  a  ship  is  certain,  and  the  objects  of  the  voyage  previously 
ascertained,  I  should  have  no  doubt  in  construing  the  words  of 
^  leave  "  to  touch  and  stay  at  any  ports  and  places  for  all  pur- 

poses  whatsoever,''  to  mean  merely  for  the  purposes  of  the  voyage 
so  ascertained,  and  not  as  giving  leave  to  stay  at  a  port  for  the 
purpose  of  speculating  as  in  a  coffee-house  upon  the  political 
state  of  Europe  ;  but  only  to  touch  and  stay  there  for  the  pur- 
poses of  that  voyage,  or  to  avoid  some  impending  peril.     On 
occasions  of  this  kind,  my  first  duty,  sitting  here,  is  to  divest 
my  mind  of  any  prejudice  or  previous  conception,  if  any,  of  the 
case,  derived  from  my  former  view  of  the  subject  at  the  trial* 
and  to  place  my  judgment  in  that  state  of  indifference  as  to  any 
former  opinion  expressed  by  me  in  which  it  ought  to  be  for  the 
purpose  of  justice.     Considering  then  that  this  adventure  had 
no  one  definite  object  at  the  l;ime,  but  that  the  ship  had  to  seek 
her  ports  of  discharge  in  the  Baltic  according  to  the  information 
to  be  collected  there ;  we  must  look  at  the  general  words  of 
leave  to  touch  and  stay  at  any  port  for  all  purposes  whatsoever, 
not  as  we  should  read  them  in  an  ordinary  policy  upon  a  definite 
voyage,  which  would  not  authorize  the  ship  to  stay  at  a  port  in 
the  voyage  merely  for  the  purpose  of  procuring  information  as 
to  her  ulterior  destination,  nor  in  general  for  any  purpose  not 
connected  with  the  port  wherein  the  stay  was  made ;  but  with 
reference  to  the  peculiar  nature  of  this  adventure.    The  general 
words  written,  giving  leave  to  touch  and  stay  at  any  ports  for 
all  purposes  whatsoever,  are    certainly  words  of    enlargement 
beyond  the  common  printed  form;  and  with  reference  to  this 
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adventure,  in  which  the  assured  had  to  seek  information  in  the  rucker 
Baltic  as  to  the  ship's  port  or  ports  of  discharge,  *would  cer-  allnutt. 
tainly  include  a  liberty  to  stay  at  any  port  there  for  infortnation  [  •285  ] 
on  that  subject :  and  the  only  doubt  has  arisen  upon  the  sub- 
sequent special  words  introduced,  giving  leave  to  wait  for  infor- 
mation off  any  ports ;  which  seemed  to  me  at  first  to  imply  an 
exclusion  of  waiting  for  that  purpose  in  any  port.  But  upon 
further  consideration,  it  now  appears  to  me  that  the  latter 
words  do  not  necessarily  restrain  the  former,  because  they  pro- 
vide for  something  which  was  not  provided  for  before.  There 
are  other  purposes  for  which  the  ship  might  wait  off  a  port, 
besides  the  obtaining  of  information,  for  which  special  leave  is 
given ;  such  as  for  taking  in  and  landing  passengers ;  which 
under  the  general  words  would  have  been  a  deviation :  there  was 
therefore  an  object  in  introducing  the  special  words  which  was 
not  before  provided  for.  In  the  case  then  of  this  new  species  of 
adventure,  where  the  obtaining  of  information  as  to  the  ports  of 
discharge  of  the  ship  was  so  material  an  object  of  the  insurance 
in  the  convulsed  state  of  the  Baltic  shores ;  but  without  saying 
that  the  ship  might  thus  wait  at  a  port  for  any  length  of  time, 
or  that  the  assured  must  not  execute  the  purpose  promptly ;  I 
am  now  less  inclined  than  I  was  before  to  think  that  the  assured 
were  pjrecluded  from  going  into  and  waiting  at  Garlshamm  for 
information :  at  least  I  should  not  be  satisfied  without  giving 
them  an  opportunity  of  having  the  case  further  considered. 

The  other  Judges  concurred  in  directing  a  new  trial. 
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1812.       DOE,  Lessee  of  SMELT  and  Another,   v.  FUCHAU. 

^P^^'  (16  Eaat,  286—288.) 

[  286  ]  Under  a  proviso  in  a  lease  for  the  entry  of  the  landlord,  in  case  the 

rent  should  be  in  arrear  for  fourteen  days,  and  no  sufficient  distress 
found  upon  the  premises,  he  ia  entitled  to  recover  in  ejectment,  on  proof 
of  half  a  year's  rent  due  at  Lady  Day,  and  no  distress  on  the  premiaes 
on  some  day  in  May ;  the  demise  being  laid  on  the  2nd  of  May,  and  the 
declaration  served  on  the  6th  of  June ;  the  defendant  giving  no  evidence 
to  rebut  the  inference,  that  there  was  no  sufficient  distress  on  the 
premises  within  the  terms  of  the  proviso ;  as  by  shewing  that  there  was 
a  sufficient  distress  on  the  premises  in  May  up  to  the  day  of  the  demise 
inclusive ;  or  on  the  6th  of  June,  when  the  declaration  was  served,  if 
that  were  material  with  reference  to  the  stat.  4  Geo.  II.  c.  28.  On  each 
proof  by  the  plaintiff  the  stat.  4  Qeo.  II.  c.  28,  dispensea  with  proof  of  a 
demand  of  the  rent  on  the  day  it  became  duo. 

This  ejectment  was  tried  before  the  Lord  Chief  Baron  at  the 
assizes  for  Surrey,  and  was  brought  to  recover  a  messuage  and 
half  an  acre  of  land  in  St.  George's  Fields,  held  under  a  lease 
from  the  lessors  to  the  defendant  for  a  term  of  21  years  from 
the  25th  of  March,  1805,  at  a  rent  of  42Z.  payable  half  yearly ; 
in  which  lease  it  was  covenanted  by  the  defendant  to  pay  the 
rent  on  the  several  days  appointed ;  with  a  proviso,  "  that  if 
the  said  yearly  rent  of  422.  or  any  part  thereof  shall  be  behind 
and  unpaid  by  the  space  of  14  days  next  over  or  after  any  or 
either  of  the  said  days  of  payment  on  which  the  same  respec- 
tively ought  to  be  paid  as  aforesaid,  and  no  sufficient  distress  or 
distresses  being  found  in  and  upon  the  same  premises  whereby 
to  levy  such  rent;  or  if  the  defendant  shall  not  in  all  things 
well  and  truly  perform  and  keep  all  and  singular  the  covenants, 
&c.  herein  contained,  on  his  part  to  be  performed  and  kept,** 
then  it  shall  be  lawful  for  the  lessors  to  re-enter  and  put  out  the 
defendant  from  the  possession.  The  demise  to  the  plaintiff  was 
laid  on  the  2nd  of  May,  1811 ;  and  upon  proof  that  half  a  year's 
rent  became  due  on  the  Lady  Day  preceding,  and  that  the 
broker  who  was  employed  to  make  the  distress  for  the  rent  went 
upon  the  premises  for  that  purpose  in  May,  and  found  nothing 
to  distrain  upon,  the  plaintiff  recovered  a  verdict. 

Lawes  now  moved  to  set  it  aside  and  enter  a  nonsuit,  on 
[  *287  ]      the  ground  that  in  order  to  establish  a  forfeiture,  the  ^lessors 
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ought  to  have  shown  that  there  was  no  sufficient  distress  on  the        dob, 

TrCflBCff  of 

premises  for  14  days  after  the  rent  was  due,  as  well  as  that  the       smblt, 
rent  was  in  arrear ;  whereas  the  witness  only  proved  that  there      fuohau. 
was  no  sufficient  distress  for  one  day  in  May,  which  might  have 
been  the  case  only  on  that  one  day. 

(Lord  Ellbnborouoh,  Gh.  J. :  If  the  landlord  find  no  sufficient 
distress  on  the  premises  on  any  day  after  the  rent  is  in  arrear, 
and  the  rent  be  not  paid  for  14  days  after  it  is  due,  surely  the 
right  of  entry  accrues.) 

At  any  rate,  the  want  of  a  sufficient  distress  ought  to  have  been 

shewn  on  some  day  before  the  2nd  of  May,  when  the  demise  is 

laid  ;  for  that  was  necessary  to  give  the  lessors  a  title  to  enter. 

In  Doe  d.  Forster  v.  Wandlass,^  the  ejectment  was  brought  upon 

a  proviso  for  re-entry  in  a  lease,  in  case  the  rent  was  in  arrear 

for  80  days,  &c.     It  was  agreed  that  there  was  a  sufficient 

distress  on  the  premises  during  the  whole  time;  and  as  the 

plaintiff  only  proved  a  demand  of  rent  after  the  day  on  which  it 

was  due,  and  a  refusal  of  the  defendant  to  pay  it  before  the 

re-entry ;  the  Court  held  that  he  could  not  recover  at  common 

law  for  want  of  a  demand  of  the  rent  on  the  day  it   was 

due ;  nor  under  the  Act  of  the  4  Geo.  II.  c.  28,  s.  2,  because 

there  was  a  sufficient  distress  on  the  premises.     The  statute 

only  dispenses  with  the  proof  of  a  demand  of  the  rent  at  the 

day,  which  was  required  by  the  common  law  in  cases  of  re-entry 

for  non-payment  of  rent,  by  shewing  that  half  a  year's  rent 

was  due  before  the  declaration  served,  **  and  that  no  sufficient 

distress  was  to  be  found  on  the  demised  premises  countervailing 

the  arrears  then  due."     Now  here  there  was  no  evidence  at  the 

trial  when  the  declaration  was  served ;  otherwise,  it  would  have 

appeared  to  have  been  *long  after  the  2nd  of  May,  namely,  on      [  *288  ] 

the  6th  of  June ;  I  and  there  might  then  have  been  a  sufficient 

distress  on  the  premises. 

Per  Gubiam: 

The  plaintiff  gave  in  evidence  that  some  time  in  May,  which 

t  4  E.  E.  393  (7  T.  E.  117). 

X  Lato€$  stated  this  from  an  affidavit. 
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i>ox,        vfSLS  after  the  rent  had  fallen  in  arrear  for  more  than  14  days, 

SMELT,      there  was  no  sufficient  distress  on  the  premises :  that  was  prima 

KuGHAu.    -^^^  evidence  at  least  to  call  upon  the  defendant  to  shew  that 

there  was  a  sufficient  distress  on  the  premises  within  the  terms 

of  the  proviso.    And  the  jury  might  presume  from  the  evidence 

of  there  being  no  sufficient  distress  some  time  in  May,  that  there 

was  none  in  May  before  the  2nd,  when  the  demise  is  laid ;  nor 

on  the  6th  of  June,  when  the  declaration  was  served,  if  that 

were  material ;  unless  the  defendant  shewed  that  there  was. 

The  defendant  may  still  relieve  himself,  by  paying  the  rent,  and 

all  the  costs,  under  the  statute. 

Rule  refused. 


»^J2.  DOE,    Lessee   of   BANNING,    v.   GRIFFIN.t 

April  IS.  *  ,      „  I 

1 (15  East,  293—294.) 

[  293  ]  Proof  by  one  of  a  family,  that  many  years  before,  a  younger  brother 

of  the  person  last  seized  had  gone  abroad,  and  that  the  repute  of  the 
family  was  that  he  had  died  there,  and  that  the  witness  had  never  heard 
in  the  family  of  his  having  been  married,  is  primd  facie  evidence  that 
the  party  was  dead  without  lawful  issue,  to  entitle  the  next  claimant  by 
descent  to  recover  in  ejectment. 

JEKTLL  moved  for  a  new  trial  in  this  ejectment,  in  which  the 
plaintiff  had  recovered  a  verdict  before  Graham,  B.,  at  Salis- 
bury ;  and  stated  that  the  objection  arose  upon  a  question  of 
pedigree,  whether  Thomas  GriflBn,  a  younger  brother  of  the 
person  last  seized,  through  whom  both  the  lessor  of  the  plaintiff 
and  the  defendant  were  to  make  title,  if  at  all,  had  died  without 
issue  ;  which  it  was  incumbent  upon  the  lessor  of  the  plaintiff  to 
[  '294  ]  shew  before  he  could  entitle  himself  to  recover  *upon  the  general 
merits  of  the  case.  For  this  purpose  Mrs.  Jefferies,  an  elderly 
lady,  one  of  the  family,  had  been  called  to  prove,  that  Thomas 
had  many  years  before,  when  a  young  man,  gone  abroad,  and 
according  to  the  repute  of  the  family,  had  afterwards  died  in  the 

t  As  to  what  kind  of   negative  afi&rmed  on  this  point  but  reverBed 

evidence  is  sufficient,  sch)  Oreuves  v.  on  another  ground  (as  to  Statute  of 

Greenwood  (C.  A.  1877)  2  Ex.  D.  289.  Limitations)  by  H.  L.  (1889)  14  App. 

4C  L.  J.  Ex.  252,  36  L.  T.  1  ;  Lyell  Cas.  437.   59  L.  J.  Q.  B.  268,   62 

V.  Kennedy  (C.  A.  1887)  18  Q.  B.  I).  L.  T.  77.— R.  C. 
796,  66  L.  J.  a  B.  303, 56  L.  T.  647, 


VOL.  xm.] 


1812.    K.  B.     15  EAST,  294. 


475 


West  Indies,  and  that  she  had  never  heard  in  the  family  of  his 
having  been  married.  This  he  contended  was  not  sufiScient 
evidence  for  the  lessor  of  the  plaintiff,  on  whom  the  affirmative 
proof  lay,  that  Thomas  had  in  fact  died  unmarried,  and  without 
lawful  issue,  which  was  capable  of  being  proved  by  persons  still 
living,  if  the  fact  were  so.t 

Lord  Ellbnborough,  Ch.  J. : 

The  evidence  was  sufficient  to  call  upon  the  defendant  to  give 
prima  facie  evidence  at  least  that  Thomas  was  married ;  for  what 
other  evidence  could  the  lessor  be  expected  to  produce,  that 
Thomas  was  not  married,  than  that  none  of  the  family  had  ever 
heard  that  he  was. 


Dob, 
Lessee  of 
Bakkiko, 

V. 

Grifpix. 


Per  Curiam  : 


Rule  refused.l 


t  Bichards  v.  Richards,  B.  E.  E. 
4  Geo.  n.  Ford's  MS.  "In  eject- 
ment the  lessor  of  the  plaintiff 
claimed  as  heir  by  descent,  and 
shewed  the  death  of  his  elder 
brothers,  but  not  that  they  died 
without  issue.  Curia,  This  must 
likewise  be  proved.  The  plaintiff 
must  remove  every  possibility  of 
title  in  another  person  before  he  can 
recover ;  no  presumption  being  to  be 
admitted  against  the  person  in  pos- 
session." In  this  case  there  was  no 
negative  evidence  of  the  marriage  of 


such   brothers  as  in  the  principal 
case. 

X  See  Bull.  N.  P.  294,  citing  Grim- 
wade  V.  Stephens,  Kent,  1 697 .  *  *  Hear- 
say is  good  evidence  to  prove  who  is 
my  grandfather,  when  he  married, 
what  children  he  had,  &c. ;  of  which 
it  is  not  reasonable  to  presume  I  havo 
better  evidence.  So  to  prove  my 
father,  mother,  cousin,  or  other  rela- 
tion beyond  the  sea  dead:  and  the 
common  reputation  and  belief  of  it 
in  the  family  gives  credit  to  such 
evidence." 


1812.    K.  B.     15  EAST,  295.  Lb.b. 


1812.  DALGLEI8H  and  Others  v.  BKOOKE.f 

^-^  ^^''  (15  East,  295—309.) 

[  296  ]  Under  a  policy  of  instirance  on  goods  from  London  to  any  ports  or 

places  in  the  Baltic,  backwards  and  forwards,  &c. ;  with  leave  to  touch, 
stay,  and  trade  at  all  places  for  all  purposes,  and  to  take  in  and  dis- 
charge goods  wheresoever  the  ship  might  touch  at;  and  in  case  it 
should  be  found  dangerous  to  enter  such  ports  and  places,  or  the  captain 
was  not  allowed  to  discharge  the  cargo,  with  leave  to  return,  &c.  until 
he  found  a  port  which  he  could  enter  with  safety:  the  insurance  to 
continue  until  the  ship  and  goods  arrived  at  as  above ;  upon  the  ship 
until  moored  at  anchor  twenty-four  hours  in  safety,  and  upon  the  goods 
until  the  same  should  be  there  discharged  and  safely  landed :  at  a  pre- 
mium of  14  guineas,  to  return  7/.  per  cent,  for  arrival :  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the  ship's  port  or  ports  of 
discharge.  Held,  Ist,  that  the  ship  having  arrived  in  the  outer  road  of 
PiUau,  which  is  a  bar  harbour,  where  large  ships  like  this  are  obliged 
to  discharge  part  of  their  cargoes  into  lighters  to  enable  them  to  go  over 
the  bar  into  the  inner  harbour,  where  they  discharge  the  remainder; 
and  the  captain  having  anchored  two  miles  and  a  quarter  further  out 
than  ships  usually  lie  for  this  purpose  (but  which  difference  was  nega- 
tived by  the  verdict  of  the  jury  as  material  to  the  object  of  inquiry); 
and  having  gone  on  shore  to  report  his  ship  and  cargo,  and  obtain 
permiHHion  to  discharge  his  cargo,  and  to  give  directions  for  it;  and 
having  returned  in  five  or  six  days,  when  he  was  accompanied  by 
Prussian  soldiers  and  a  pilot,  who  took  possession  of  the  ship  and 
cargo,  and  discharged  part  of  it  into  a  lighter  in  the  place  where  the 
ship  remained  at  anchor,  and  afterwards  carried  her  over  the  bar  into 
the  inner  harbour,  where  the  goods  were  finally  confiscated ;  this  was 
an  arrival  in  the  captain's  elected  port  of  discharge,  so  as  to  discharge 
the  underwriters  from  the  loss  by  seizure  there,  within  the  meaning  of 
the  policy. 

2ndly,  That  the  assured  were  entitled  to  a  return  of  7/.  per  cent, 
premium  **for  arrival,"  under  circumstances  which  discharged  the 
underwriters  from  any  loss. 

This  was  an  action  on  a  policy  of  insurance  on  goods  shipped 
under  a  licence  from  the  Crown  by  an  order  in  Council,  on  board 
the  ship  Der  Friede,  at  and  from  London  to  any  port  or  ports, 
place  or  places  in  the  Baltic,  backwards  and  forwards,  including 
the  risk  of  transhipment  in  boats,  &c.,  and  vessels  of  any 
denomination  to  and  from  the  vessel,  as  also  inland  navigation ; 
with  leave  to  carry  and  exchange  simulated  papers,  clearances, 

t  Compare  the  two  cases  in  the  736  (4  Taunt.  660,  722),  where 
Common  Pleas,  Keyaer  v.  ScoU  and  general  verdicts  for  the  j)(a»fiit^  were 
Levin  v.   Neumhamy  post,  pp.  721,      maintained. — H.  C. 
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and  ship's  papers ;  sail  under  any  flag  ;  touch,  stay,  and  trade  at  Dalolbibh 
all  places  and  islands,  particularly  Gottenburgh,  for  all  purposes  bbooke. 
whatsoever ;  take  in  and  discharge  goods  wheresoever  the  ship 
might  touch  at ;  and  in  case  the  commander  of  the  vessel  should 
find  it  dangerous  to  enter  either  of  the  above  ports  and  places, 
or  not  allowed  to  discharge  the  cargo,  with  leave  to  return  to 
any  ports  or  places  until  the  commander  found  a  port  which  he 
*could  enter  with  safety.  And  the  insurance  was  by  the  policy  [  •296  ] 
declared  to  continue  "  until  the  said  ship,  with  all  her  ordnance, 
&c.,  and  goods,  and  merchandizes  whatsoever,  should  be  arrived 
at  as  above  ;  upon  the  said  ship  until  she  had  moored  at  anchor 
twenty-four  hours  in  good  isafety,  and  upon  the  goods  and  mer- 
chandizes until  the  same  should  be  there  discharged  and  safely 
landed."  '*  And  it  should  be  lawful  for  the  said  ship,  &c.  in 
that  voyage,  to  touch  and  stay  at  any  ports  or  places  whatsoever 
or  wheresoever ;  with  liberty  to  seek,  join,  and  exchange  convoys, 
and  wait  for  information  off  any  ports  or  places,  take  in  and 
land  passengers,  with  leave  to  load,  unload,  and  reload  the  cargo 
at  Gottenburgh  or  elsewhere,  as  well  as  to  alter  the  marks  and 
forms  of  the  goods,  &c.  without  being  deemed  a  deviation,"  &c. 
at  a  premium  "  of  fourteen  guineas  per  cent,  to  return  71.  per 
cent,  for  arrival,"  &c.  The  goods  were  also  warranted  free  from 
capture  or  seizure  in  the  ship's  port  or  ports  of  discharge.  And 
the  plaintiffs  averred  that  ''  while  the  said  ship  with  the  said 
goods  on  board  thereof  was  in  the  course  of  the  said  voyage,  and 
before  her  arrival  at  the  end  thereof,  and  not  in  the  port  of  dis- 
charge, the  said  goods  were  with  force  and  arms  and  in  a 
hostile  manner  seized,  detained,  and  carried  away  by  certain 
persons  unknown  to  the  plaintiffs,  and  became  wholly  lost  to  the 
proprietors  thereof ; "  whereof  the  defendant  had  notice,  and  by 
reason  thereof  became  liable  to  pay,  &c. 

It  appeared  in  evidence  before  Lord  EUenborough,  Ch.  J.,  at 
Guildhall,  that  the  ship,  with  the  goods,  arrived  on  the  80th  of 
November,  1810,  in  the  outer  road  of  Pillau,  which  has  an  inner 
harbour  within  the  bar ;  Pillau  being  also  the  harbour  of  Konigs- 
burgh,  whither  the  goods  were  destined.  The  Der  Friede  was  a 
large  ship,  drawing  ten  feet  and  a  half  water,  and  anchored  in 
the  "^outer  road  in  eleven  or  twelve  fathoms  water.    The  captain       [  *'297  ] 
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DALOLEI8H  then  went  on  shore  to  report  his  ship  and  cargo,  and  obtain  per- 
Brookb.  mission  to  discharge  his  cargo,  and  to  give  directions  for  it ;  and 
after  a  delay  of  five  or  six  days,  till  an  answer  was  returned  from 
Eonigsbnrgh,  he  returned  on  board,  accompanied  by  six  Prussian 
soldiers  and  a  pilot,  who  from  that  time  assumed  the  manage- 
ment of  the  ship.  The  place  where  the  Der  Friede  lay  was 
described  to  be  half  a  German  mile,  or  about  two  English  miles 
and  a  quarter,  northward  beyond  the  usual  anchorage  and  un- 
loading place  of  ships  in  the  road,  and  there  were  then  about 
twenty  ships  lying  at  the  usual  place.  This  being  a  bar-harbour, 
large  ships  are  obliged  to  unload  in  part  without  the  bar  in  order 
to  enable  them  to  get  over  it.  A  lighter  from  the  shore  came 
upon  a  signal  alongside  of  the  ship  a  few  hours  after  the  captain 
returned  on  board  with  the  soldiers,  and  lightened  her  of  as 
much  of  her  cargo  as  would  enable  her  to  go  over  the  bar,  which 
she  did  the  next  day.  The  plaintiffs  witness  swore  that  no 
captain  would  have  voluntarily  unloaded  his  ship  so  far  out  as 
this  ship  lay  at  the  time,  nor  was  it  safe  or  proper  to  do  so ;  but 
that  the  captain  had  no  authority  after  his  return  on  board  with 
the  soldiers  and  pilot.  The  cargo  was  afterwards  condemned, 
as  prohibited  goods,  for  the  benefit  of  the  Prussian  Govern- 
ment. 

Upon  these  facts  two  questions  arose,  1st,  Whether  this  was  a 
seizure  in  the  ship's  port  of  discharge :  and  if  it  were,  so  as  to 
discharge  the  underwriter  from  the  loss :  2ndly,  Whether  the 
assured  were  entitled  to  a  return  of  7L  per  cent,  premium  for 
arrival,  within  the  terms  of  the  policy.  The  case  went  to  the 
jury  with  his  Lordship's  opinion  against  the  plaintiffs,  on  the 
first  point,  and  they  found  a  verdict  for  the  defendant ;  the  other 
[  ♦298  J  was  reserved  *for  further  consideration.  The  Attorney-General 
in  the  last  Term  moved  for  a  new  trial  on  the  first  point ;  con- 
tending that  this  was  not  a  seizure  in  the  port,  but  only  off  the 
port  of  discharge.  But  if  the  underwriter  were  discharged  from 
bearing  the  loss,  upon  the  ground  that  this  was  a  seizure  in 
port ;  then,  on  the  second  point,  he  contended  that  the  assured 
were  entitled  to  a  verdict  for  the  return  of  premium,  as  ''  for 
arrival ; "  which  meant  arrival  in  the  ship's  port  of  discharge. 
A  rule  nisi  was  granted  accordingly,  which  was  now  opposed  by 
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First,  whether  the  ship  was  or  was  not  within  the  limits  of  the  Bbookb. 
port  of  discharge  when  she  was  taken  possession  of  by  the 
soldiers  was  a  question  of  fact  left  to  the  jury,  and  which  they 
have  decided  in  the  affirmative.  The  road  of  Pillau  is  within  the 
port  in  its  large  sense ;  but  in  consequence  of  the  bar  across  the 
anchorage,  there  is  a  nominal  distinction  between  the  outward 
road  and  the  inner  harbour.  All  large  vessels  lighten  their 
cargoes  without  the  bar;  and  though  this  vessel  was  lying 
further  out  than  usual  when  she  was  seized,  yet  she  had  come  to 
an  anchor  for  five  or  six  days,  and  the  captain  had  gone  on  shore 
to  report  her,  and  the  event  proves  that  she  was  within  the 
power  and  control  of  a  land  force  ;  and  she  was  in  fact  unladen, 
in  part,  at  that  place:  so  that  she  was  treated  by  all  parties 
concerned  as  within  the  port.  In  Jarman  v.  Coape,f  the  word 
"  port,"  in  a  similar  warranty  to  the  present,  was  held  not  to  be 
confined  to  any  technical  meaning,  but  to  comprehend  the  broad 
part  of  the  river  Jahde,  within  which  the  ship  was  lying  on  and 
off  in  the  middle,  fifteen  *miles  up,  where  the  river  is  two  miles  [  •299  ] 
wide,  waiting  for  instructions  where  to  land,  so  as  best  to  elude 
the  French  officers  :  the  object  of  the  warranty  being  considered 
to  be  to  exempt  the  underwriters  from  land  risks.  Secondly,  as 
to  the  return  of  premium  for  arrival ;  that  must  be  understood 
of  a  safe  arrival,  which  this  was  not ;  for  the  ship  was  seized  as 
soon  as  it  was  known  what  she  was,  and  a  force  from  the  land 
could  be  sent  to  take  possession  of  her ;  so  that  if  it  had  not 
been  for  the  warranty  which  freed  the  underwriters  from  loss  by 
seizure  in  her  port  of  discharge,  they  would  have  been  liable 
upon  their  general  contract  of  indemnity  against  loss  till  the 
goods  were  safely  landed.  As  against  all  other  perils  than  that 
which  happened  the  underwriters  were  still  upon  the  policy,  and 
therefore  are  entitled  to  retain  the  whole  premium.  Many  cases 
have  occurred  of  late  years,  where,  upon  policies  covering  the 
safe  landing  of  goods,  though  the  goods  were  in  fact  landed  in 
safe  condition,  yet  having  been  landed  under  the  control  of  the 
local  government,  for  the  purpose  of  seizure  and  confiscation, 
the  underwriters  have  been  held  liable. 

t  12  B.  B.  374  (13  East,  394). 
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Dalolxibb       (Le  Blano,  J.:  Has  there  been  any  case  of  this  sort  where 
Bb(^ke.     ^h®  underwriters  have  kept  the  full  premium  after  the  arrival  of 
the  ship,  under  circumstances  which  discharged  them  from  any 
loss  whatever  ?) 

The  mere  fact  of  the  arrival  of  the  ship  did  not  discharge  them 
from  their  responsibility  for  the  safe  landing  of  the  goods ;  their 
discharge  is  by  force  of  the  warranty  of  freedom  from  seizure  in 
port,  which  was  introduced  for  their  benefit,  and  not  for  the 
benefit  of  the  assured,  though  they  now  claim  to  derive  a  benefit 
from  it. 

(Baylby,  J.:  Suppose  the  Government  had  abandoned  the 
seizure  after  the  goods  had  been  landed  by  them,  would  not  the 
[  *300  ]      assured  have  *been  entitled  to  a  return  of  premium  as  for 
arrival  ?) 

They  argued  in  the  negative,  because  the  event  of  the  seizure 
had  happened. 

The  Attorney-General  and  Toddy ,  contra ^  upon  the  first 
point,  referred  to  the  case  of  Brown  v.  Tiemey^\  where  the  Court 
of  C.  P.  had  decided  that  the  capture  by  an  enemy's  ship  of  a 
vessel  lying  in  the  open  road  of  Pillau  was  not  within  a  warranty 
of  freedom  from  capture  in  port :  and  denied  that  it  could  make 
any  difiierence  as  to  the  place  where  the  capture  was  made, 
whether  the  capturing  force  came  from  the  sea  or  from  the 
land ;  for  the  property  was  warranted  free  from  all  seizure  in 
the  place,  whether  by  an  enemy  or  by  the  Government. 

(Baylbt,  J. :  Is  it  meant  to  be  contended  that  the  whole  space 
called  Pillau  Road,  which  is  without  the  bar,  is  not  within  the 
port :  if  so,  what  right  had  the  captain  to  come  to  an  anchor  in 
such  a  place  ?    It  would  increase  the  risk. 

Lord  Ellenbobouoh,  Ch.  J. :  If  it  were  not  a  proper  place  of 
anchorage  for  vessels  at  the  port,  the  anchoring  there  would  be 
a  deviation. 

t  10  fi.  B.  599  (1  Taunt.  517). 
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Bayley,  J. :  By  anchoring  there  did  not  the  captain  affirm  it    dalgleish 
to  be  within  the  port  ?)  Bbooke. 

The  case  was  not  put  upon  that  ground  at  the  trial.  It  might 
however  happen  that  a  ship  might  properly  come  to  anchor 
without  the  port,  as  to  obtain  information  whether  she  could 
safely  enter  it;  and  a  liberty  of  that  sort  is  reserved  by  this 
policy. 

(Lord  Ellenborough,  Gh.  J.:  There  was  no  pretence  for 
saying  upon  the  facts  proved,  that  this  ship  came  to  an  anchor 
where  she  did  for  any  such  purpose ;  but  it  was  considered  and 
intended  at  the  time  as  an  anchorage  in  the  port  of  discharge.) 

There  is  a  known  distinction  between  an  open  road  and  a  port ; 
and  if  the  *warranty  had  been  intended  to  include  roads,  they  [  ^aoi  ] 
would  have  been  mentioned  as  well  as  ports.  The  case  might 
be  different  where  there  was  no  decided  port ;  but  where,  as  at 
Pillau,  there  is  a  marked  line  of  distinction  between  the  road 
and  the  harbour,  it  would  be  a  strong  construction  to  say  that 
they  meant  the  same  thing,  under  the  general  description  of 
''  port."  It  is  evident  that  by  this  word  the  parties  meant  a 
known  place  of  security  for  the  ship  within  the  protection  of  the 
land.  Where  else  can  the  line  be  drawn  in  a  case  like  the 
present  ?  In  a  legal  sense  indeed  the  word  "  port  '*  may  be  ex- 
tended greatly  beyond  such  protection,  as  the  port  of  London, 
which  extends  below  Gravesend ;  or  that  of  Exeter,  which 
extends  its  jurisdiction  nearly  to  Bridport :  but  that  is  not  the 
sense  in  which  it  is  used  in  these  policies.  The  evidence  in  this 
case  was  that  no  ship  for  any  purpose  would  voluntarily,  or 
could  safely  or  properly  unload  her  cargo  so  far  out  as  this  ship 
lay.  And  though  it  is  said  that  this  question  was  left  to  the 
jury,  who  have  found  the  fact  that  this  was  a  seizure  in  port ; 
yet  that  was  founded  upon  the  opinion  expressed  to  them  by  his 
Lordship,  that  a  port  of  discharge  within  the  warranty  was  to 
be  taken  in  its  large  and  general  sense. 

(Lord  Ellbnbobouoh,  Gh.  J. :  What  I  said  to  the  jury  was  that 
B.B. — ^voL.xm.  I  I 
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Dalolei!*h  the  words  **port  of  discharge,"  as  used  in  this  policy,  were  not 
Brooke,  to  be  restrained  to  the  narrow  sense  contended  for  by  the  plain- 
tiffs ;  but  as  in  Jarman  v.  Coape,  to  be  understood  of  the  intended 
place  of  discharge,  in  contradistinction  to  the  high  seas :  though 
we  are  willing  to  differ  as  little  as  possible  from  the  authority  of 
another  Court,  and  to  say  that  the  circumstance  of  a  seizure  by 
[  •3u2  ]  a  force  from  the  sea,  or  from  the  land,  will  not  decide  *the 
question  of  locality,  as  to  where  the  seizure  was  made.) 

The  word  "  port,"  in  the  sense  in  which  it  is  here  used,  must 
either  mean  within  some  harbour  in  which  protection  can  be 
afforded  to  the  ship  from  the  land,  or  within  those  limits  which 
the  ship  elects  for  her  port  of  discharge.  In  Jarman  v.  Coape 
there  was  no  regular  port  of  discharge  in  view,  but  the  ship 
was  watching  an  opportunity  of  running  her  cargo  on  shore  at 
any  place  up  the  river  Jahde :  that  river,  therefore,  was  her 
elected  port  of  discharge.  But  here  the  ship  was  bound  to  a 
regular  port,  with  known  limits,  and  only  dropped  anchor  where 
she  did  far  out  in  the  road,  preparatory  to  her  ent^ing  the  port 
as  soon  as  the  captain  had  returned  from  the  shore,  with  leave 
for  that  purpose ;  and  she  was  seized  before  she  could  qualify 
herself  to  enter  the  port  by  discharging  a  part  of  her  cargo  into 
Ughters.  Upon  the  second  point,  they  contended  that  at  any 
rate  if  the  underwriter  were  relieved  by  the  seizure  which  took 
place,  as  in  the  port  of  discharge,  from  all  risks  against  which 
the  saving  clause  was  to  protect  him,  it  was  an  arrival  within 
thejclause  for  a  return  of  premium  ;  and  the  same  as  if  the  ship 
had  arrived  in  safety.  They  referred  to  Sirnond  v.  Boydell,^ 
where  a  clause  in  a  policy  on  goods,  to  return  part  of  the 
premium  "if  sails  with  convoy  and  arrives,"  was  held  to  attach 
on  the  arrival  in  fact  of  the  ship,  though  there  was  a  partial  loss 
of  the  goods:  and  Horncastle  y.  Howard,l  where  the  insurance 
being  at  6Z.  per  cent.,  to  return  41.  if  the  ship  sailed  with  convoy 
and  arrived ;  this  also  was  held  to  attach  upon  the  arrival  of  the 
ship,  though  she  was  captured  in  the  harbour  after  she  had 
begun  to  unload. 


L^qV 


t  Dougl.  268.  t  Before  Mansfield,  Ch.  J.  2  Moi-shall,  G74. 
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V. 

The  narrow  construction  of  the  words  "  port  of  discharge  '•  in  Brooke. 
this  policy,  now  contended  for,  is  one  of  the  most  extraordinary  t  ^^'  1 
attempts  within  my  recollection.  The  policy  extends  to  cover 
an  adventure  to  all  ports  and  places  in  the  Baltic  ;  with  liberty 
to  touch,  stay  and  trade  at  all  places,  &c.  and  take  in  and 
discharge  goods  wheresoever  the  ship  might  touch  at,  &e.  in 
the  most  extensive  terms ;  but  warranted  free  from  capture  or 
seizure  in  the  ship's  port  of  discharge.  And  now  after  the 
arrival  of  the  ship  in  Pillau  roads,  where  she  came  to  an  anchor 
for  the  purpose  of  discharging  her  cargo,  and  where  she  was 
seized,  we  are  desired  to  put  the  narrowest  sense  possible  upon 
the  words  "  port  of  discharge,"  and  to  confine  it  to  the  very 
place  where  the  custom-house  is  situated,  and  where  the  usual 
conveniences  for  landing  exist  only  in  greater  abundance.  But  . 
with  reference  to  this  policy  and  the  adventure  thereby  meant 
to  be  insured,  the  word  "  port "  is  not  to  be  taken  in  its  narrow 
or  strict  legal  sense ;  but  knowing,  as  the  parties  did,  that  the 
whole  continent  was  in  a  state  of  actual  or  probable  hostility  to 
British  commerce,  and  that  all  places  were  full  of  danger,  when 
the  underwriters,  willing  to  run  all  the  hazards  of  the  assured 
in  seeking  for  a  port  of  discharge,  stipulate  to  be  free  from 
seizm-e  in  the  port  of  discharge  when  elected,  the  meaning  of 
the  parties  undoubtedly  was  that  the  underwriters  should  not 
run  the  risk  of  seizure  in  the  elected  place  of  discharge,  where- 
ever  that  might  be.  That  if  the  assured  chose  to  pursue  their 
commerce  at  the  risk  of  land  capture,  in  addition  to  the  other 
ordinary  risks,  they  should  take  that  upon  themselves.  I  do 
not  mean  by  this  to  say  that  the  question  is  to  turn,  as  to  the 
place  where  the  capture  is  made,  upon  whether  it  is  made  by  a 
force  from  *the  sea,  or  from  the  land,  but  merely  as  shewing  the  [  *304  ] 
intention  of  the  parties  in  introducing  the  warranty  against 
seizure  in  the  ship's  port  of  discharge.  Lord  HALB,t  in  his 
tract  de  Portibm  Maris,  says,  "  a  port  of  the  sea  includes  more 
than  the  bare  place  where  the  ships  unlade,  and  sometimes 
extends  many  miles ;  as  the  port  of  London  anciently  extended 

t  In  the  Collection  of  Tracts  published  by  Mr.  Hargraye,  part  2,  de 
Porfcibus  Maris,  ch.  2,  p.  46. 

I  I  2 
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Dalolkish  to  Greenwich ;  and  Gravesend  is  also  a  member  of  it."  He  also 
Bbookb.  mentions  other  instances.  He  had  before  said  that  a  port  is  a 
haven  and  somewhat  more.  It  is  a  place  for  arriving  and 
unlading  of  ships.  It  hath  a  superinduction  of  a  civil  signature 
upon  it,  somewhat  of  franchise  and  privilege.  It  hath  a  ville, 
&c.  that  is,  the  caput  partus,  &c.  So  that  a  port  (he  says),  is 
quid  aggregatum,  consisting  of  somewhat  that  is  natural,  viz. 
an  access  of  the  sea  whereby  ships  may  conveniently  come,  safe 
situation  against  winds  where  they  may  safely  he,  and  a  good 
shore  where  they  may  well  unlade :  something  that  is  artificial, 
as  keys  and  wharfs,  &c. :  and  something  that  is  civil,  viz. 
privileges  and  franchises,  &c.  Now  here  the  parties  meant  a 
port  in  its  natural,  and  not  merely  in  its  technical  or  artificial 
sense.  Nobody  will  contend  that  it  was  necessary  for  this  ship 
to  have  arrived  at  the  caput  partus  or  ville  before  the  warranty 
would  attach.  The  evidence  given,  that  no  captain  would  volun- 
tarily have  unloaded  where  this  ship  lay,  has  been  relied  on ; 
but  that  was  said  merely  with  reference  to  the  danger  from  the 
shore.  But  the  meaning  of  the  parties  was  that  if  the  assured 
chose  to  come  for  the  purpose  of  discharging  his  cargo  within  the 
danger  of  a  land-risk ;  if  he  came  within  a  haven,  in  the  large 
sense  of  the  word,  as  his  elected  port  of  discharge  ;  the  under- 
writer was  not  to  be  liable  to  the  risk  of  seizure  there.  It  is 
[  *305  ]  asked,  *where  else  in  this  case  can  the  line  be  drawn  than  at 
the  bar  which  divides  the  harbour  from  the  road  so  called  ?  I 
answer,  that  in  a  large  sense  the  word  *'  port "  will  include  the 
haven  of  the  port,  into  which  this  ship  came  to  anchor  for  the 
purpose.  It  is  said,  indeed,  in  the  case  of  Brown  v.  Ticmey, 
that  the  ship,  while  lying  in  Pillau  roads,  was  as  much  at  open 
sea  as  ever  she  had  been :  but  it  has  not  been  attempted  to  argne 
this  case  to  that  extent ;  but  rather  to  rely  on  the  greater  distance 
at  which  this  vessel  lay  from  the  usual  place  for  unloading  ships 
without  the  bar.  That,  however,  was  a  question  which  the  jury 
have  decided.  One  part,  therefore,  of  that  case  has  been  repudiated 
in  the  argument,  and  I  cannot  adopt  the  other  part,  as  it  is  ap- 
plied to  restrain  the  meaning  of  the  word  "  port  **  in  this  policy. 
With  respect  to  the  other  point,  the  return  of  premium,  I  own 
I  have  some  doubt.    If  the  words,  ''  for  arrival,"  be  applied  to 
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the  ship,  the  ship  certainly  did  arrive,  and  was  moored  more    Daloleibh 

than  twenty-four  hours  before  the  seizure  took  place:  but  if      brookk. 

the  meaning  of  those  words  be  to  be  translated  by  the  other 

words  of  the  policy ;  that  is,  that  the  insurance  was  to  continue 

**  until  the  ship  and  goods  should  be  arrived  at  as  above ;  upon 

the  said  ship  until  she  had  moored  at  anchor  twenty-four  hours 

in  good  safety ;  and  upon  the  goods,  until  the  same  should  be 

there  discharged  and  safely  landed ;  "  it  may  admit  of  some 

doubt  whether  the  whole  condition  was  complied  with.     That 

part  of  the  condition  which  relates  to  the  discharge  of  the  goods 

from  the  ship  was  complied  with ;  but  the  diflSculty  lies  upon 

the  other  words  "  safely  landed  ;  "  whether  the  word  "  arrival  " 

is  to  be  construed  with  reference  to  these  words :  and  whether  the 

assured  are  in  a  situation  under  the  words  of  this  policy  to  avail 

themselves  of  this  as  an  *'  arrival  "  within  the  clause  for  return 

of  premium :  I  am  not  so  clear  upon  this  point  as  upon  the  other. 

Grosb,  J.  agreed  on  the  first  point,  and  also  reserved  his       [306J 
opinion  on  the  other. 

Lb  Blanc,  J. : 

Upon  the  first  point,  whether  this  is  to  be  considered  as  a 
capture  in  port ;  if  the  Court  in  the  case  of  Jarman  v.  Coape 
are  supposed  to  have  gone  the  length  of  adopting  the  mode  of 
capture  in  the  place,  either  as  made  by  boats  from  the  shore, 
or  by  privateers  or  ships  of  war  from  the  sea,  as  the  criterion 
for  ascertaining  the  description  of  the  place  where  the  capture 
was  made,  I  agree  that  the  decision  would  be  wrong ;  for  whether 
ft  capture  be  or  be  not  made  ''  in  port "  must  depend  upon  the 
place,  and  not  upon  the  mode  of  the  capture.  Here  it  appears 
that  the  captain,  intending  to  discharge  his  cargo  at  Pillau,  had 
cast  anchor  without  the  bar,  and  had  left  his  ship  to  land  in  the 
port  and  report  her ;  that  a  ship  of  her  burthern  could  not  go 
over  the  bar  without  unloading  a  part  of  her  cargo  into  a  lighter ; 
and  that  this  was  the  common  course  with  all  vessels  of  a  certain 
draft  of  water :  and  though  this  ship  lay  further  out  from  the 
bar  than  ordinary,  yet  whether  she  lay  so  far  out  as  not  to  be 
within  the  port,  in  its  large  and  general  sense,  was  a  question 
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Daloleish  for  the  jury,  which  they  have  found  for  the  defendant ;  thereby 
Bbooke.  affirming  that  the  seizure  was  made  in  the  ship's  port  of  dis- 
charge. The  ship  must  from  the  circumstance  of  the  bar  have 
begun  to  unload  without  it  in  the  ordinary  course :  and  suppose 
she  had  been  seized  after  she  had  thus  begun  to  unload ;  that 
would  have  been  a  seizure  in  her  elected  port  within  the  meaning 
of  the  policy.  Then  it  can  make  no  difference  that  the  seizure 
was  made  before  she  had  begun  to  unload,  which  she  must 
necessarily  have  done  without  the  bar,  but  while  she  was  still 
[  •307 1  lying  at  anchor  there,  and  after  *the  captain  had  gone  ashore  in 
order  to  report  her  for  the  purpose  of  discharging  her  cargo 
there.  It  seems  to  me  that  the  ship  being  in  a  place  which  she 
had  elected  as  the  place  to  begin  making  her  discharge,  we  must 
consider  her  as  in  her  port  of  discharge  within  the  meaning  of  the 
policy  at  the  time  she  was  seized.  Then  as  to  the  other  question, 
whether  the  assured  are  entitled  to  a  return  of  premium ;  whether 
**  arrival  *'  relates  to  the  arrival  of  the  ship  or  of  the  goods,  and 
whether  it  means  "safe"  arrival?  The  term  "safe  arrival'* 
is  with  reference  to  the  responsibility  of  the  underwriters.  Now 
the  ship  and  goods  had  both  arrived  in  safety  at  a  spot  which 
released  the  underwriters  from  all  responsibility  as  to  their  safe 
arrival  in  the  ship's  port  of  discharge.  Then  it  seems  to  me 
that  this  being  for  the  benefit  of  the  underwriters ;  if  we  construe 
this  as  an  arrival  at  the  port  of  discharge  to  release  them  from 
any  further  risk  on  that  account,  that  entitles  the  assured  to  a 
return  of  premium. 

Bayley,  J. : 

I  consider  this  to  be  a  seizure  in  port  within  the  meaning  of 
the  policy,  and  therefore  that  the  plaintiffs  are  not  entitled  to 
recover  for  the  loss.  In  Jarman  v.  Coape,  some  expressions  may 
have  been  used  by  the  Court  not  so  guardedly  worded  as  might 
have  been  ;  but  taking  the  whole  together,  the  sense  is  obvious, 
that  where  a  ship  in  search  of  a  place  for  landing  her  cargo  is 
put  in  such  a  situation  for  the  purpose  as  to  be  exposed  to  land 
risk,  the  underwriter,  who  is  warranted  free  from  capture  or 
seizure  in  the  port  of  discharge,  does  not  take  upon  him  such  a 
loss,  whether  it  happen  by  a  force  from  the  land  or  from  the  sea. 
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Then  in  considering  whether  this  ship  was  within  her  port  of  Daloleish 
discharge  at  the  time  of  the  seizure  within  the  meaning  of  the  hbooke. 
contracting  parties,  *let  us  see  whether  the  assured  themselves  ^  •308  ] 
treated  the  place  where  the  ship  was  when  she  was  seized  as  her 
port  of  discharge.  Pillau  is  a  bar  harbour,  and  such  a  ship  as 
this  must  necessarily  discharge  part  of  her  cargo  on  the  outside 
of  the  bar.  Then  when  she  arrived  at  the  place  without  the  bar 
where  ships  of  her  burthen  unload,  I  consider  her  as  having 
reached  her  port  of  discharge.  But  it  is  said  that  she  lay 
further  out  than  usual.  I  ask  then,  what  right  the  captain  had 
to  leave  his  ship  there,  after  bringing  her  to  an  anchor,  and  to 
go  on  shore  to  report  her,  unless  he  had  elected  that  as  his  port 
of  discharge.  He  had  no  right  to  do  so,  unless  as  considering 
the  place  where  he  so  left  her  to  be  part  and  parcel  of  the  port 
of  discharge.  His  whole  conduct  shows  that  he  so  treated  it. 
This,  therefore,  I  consider  to  be  a  seizure  in  the  ship's  port  of 
discharge  within  the  fair  and  only  meaning  of  the  policy.  As 
to  the  other  question,  it  appears  to  me  at  present  that  the 
assured  is  entitled  to  a  return  of  premium.  The  ship  has  in 
fact  reached  that  which  was  her  port  of  discharge,  and  the  goods 
have  ultimately  reached  the  place  of  their  destination,  though 
not  for  the  benefit  of  the  assured  in  the  event.  Both  the  ship 
and  the  goods,  however,  arrived  safely  for  the  purpose  of  exoner- 
ating the  underwriters  from  all  risks  of  the  voyage,  to  answer 
which  they  had  received  a  large  premium,  part  of  which  they 
engaged  to  return  for  arrival.  An  arrival  has  taken  place,  and 
they  have  had  the  benefit  of  it ;  but  they  say  that,  because  some 
persons  have  taken  from  the  assured  the  goods  after  arrival, 
though  they  the  underwriters  are  not  to  bear  the  loss,  yet  they 
are  to  keep  the  whole  premium.  This  does  not  seem  to  me  to 
be  the  fair  meaning  of  the  contract. 

Lord  Ellenbobough,  Ch.  J.  then  directed  the  rule  to  be  [  .109  ] 
drawn  up  for  entering  a  verdict  for  the  plaintiflFs  for  the  amount 
of  the  premium,  unless  the  Court,  on  further  consideration, 
should  direct  otherwise  in  the  course  of  the  Term:  but  no 
further  direction  was  given,  and  the  rule  stood  absolute  as 
before  pronounced. 
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1812.  TAYLOR  AND  Another  v.  WILSON. 

"^J^^^-  (15  East,  324—333.) 

[  321  ]  Freight  may  be  insured  from  St.  Ubes  to  Portsmouth,  upon  a  ship 

which  sailed  with  a  cargo  from  St.  Ubes  for  Gottenburgh,  with  intent 
to  proceed  first  to  Portsmouth,  to  take  up  convoy  in  her  way  to  Gotten- 
burgh :  and  this,  without  notice  to  the  imderwriters  that  the  ultimate 
destination  of  the  ship  and  cargo  was  Gottenburgh. 

This  was  an  action  against  the  underwriter  on  a  policy  of 
insurance  dated  the  11th  of  February,  1809,  for  lOOZ.  on  freight 
on   the  ship  Johriy   upon  a  voyage  at  and  from   St.  Ubes  to 
Portsmouth,   with  liberty  in   that  voyage  to  seek,  join,   and 
exchange  convoy ;    at  a  premium  of  8   guineas  per  cent.,  to 
return  4Z.  per  cent,  if  the  ship  should  depart  with  convoy  bound 
for  England,  and  arrive.     The  policy  contained  the  following 
[♦325]      common  clause  in  *  print,  with  the  addition  of  the  words  in 
italics,  which  were  in  writing.     "  Beginning  the  adventure  upon 
the  said  goods  and  merchandizes  from    the  landing  thereof 
aboard  the  said  ship  upon  the  freight  of  the  said  ship,  &c.  at 
St.  Ubes,  and  so  shall  continue  and  endure  during  the  abode 
there  upon  the  said  ship,  &c.,  and  further  until  the  said  ship, 
with  all  her  ordnance,  tackle,  apparel,  &c.  and  goods  and  mer- 
chandizes whatsoever,  shall  be  arrived  at  Ports^nouth.''     In  the 
margin  at  the  foot  of  the  policy  were  written  the  words,  "  on 
freight.''     The   declaration   stated  that  divers  goods  and  mer- 
chandizes were  loaded  and    put  on   board  the    said  ship  at 
St.  Ubes,  to  be  carried  therein  on  freight  from  thence  on  the 
voyage  in  the  said  policy  of  assurance  mentioned,  and  that  the 
plaintiffs  were  interested  in  the  said  freight.    It  then  stated  that 
the  vessel,  with  the  goods  on  board,  sailed  from  St.  Ubes  on  her 
said  intended  voyage,  and  that  before  her  arrival  at  Portsmouth 
she  was  lost  by  the  perils  of  the  sea ;  by  reason  whereof  the 
goods  were  not  carried  to  nor  ever  arrived  at  Portsmouth,  and 
that  the  said  freight  was  thereby  wholly  lost  to  the  plaintiffs. 
At  the  trial  in  Northumberland  before  Chambre,  J.  the  plaintiffs 
were  nonsuited,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 
The  defendant  subscribed  the  policy  and  received  the  premium 
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of  8  guineas.  The  plaintiffs  were  owners  of  the  ship  John ;  and  Tatlob 
on  the  5th  of  Sept.,  1808,  the  plaintiff  Taylor,  who  was  the  wilson. 
master  of  the  vessel,  (and  who  is  so  stated  to  be  in  the  policy,) 
on  behalf  of  himself  and  the  other  owner  Chaters  chartered  the 
vessel;  and  by  the  charter-party  she  was  to  proceed  from 
Newcastle  to  Lisbon  with  coals,  and  from  thence  to  St.  Ubes  in 
Portugal,  and  there  take  in  a  cargo  of  salt  for  Gottenburgh 
in  Sweden.  *  The  plaintiff  Taylor  proceeded  as  master  with  the  [  *326  ] 
vessel  to  Lisbon,  and  there  delivered  the  coals,  and  arrived  at 
St.  Ubes  in  December,  1808,  and  there  loaded  366  tons  of  salt  to 
be  carried  to  Gottenburgh.  The  freight  for  each  keel  of  coals  to 
be  delivered  at  Lisbon  was  50/.,  and  for  each  ton  of  salt  was  51. ; 
and  the  plaintiff  Taylor,  as  master,  signed  bills  of  lading  for  the  salt 
which  was  to  be  carried  to  Gottenburgh.  The  bill  of  lading  was 
for  Gottenburgh.  Portsmouth  is  one  of  the  places  from  whence 
convoys  were  appointed  to  go  to  Gottenburgh  and  other  ports  in 
Sweden ;  and  it  was  the  intention  of  Taylor,  the  master,  to  pro- 
ceed from  St.  Ubes  with  the  vessel  to  Portsmouth  on  her  way  to 
Gottenburgh.  No  communication  was  made  to  the  underwriters, 
that  the  vessel  was  to  go  to  Gottenburgh.  On  the  25th  of 
January,  1809,  the  vessel,  with  the  salt  on  board,  sailed  from 
St.  Ubes  for  Gottenburgh,  and  on  the  4th  of  February,  and 
before  her  arrival  at  Gottenburgh  or  Portsmouth,  she  was  lost 
by  the  perils  of  the  sea.  If  the  plaintiffs  were  entitled  to  recover, 
the  verdict  was  to  be  entered  for  100/. :  otherwise,  the  nonsuit 
was  to  remain. 

Litdedale  contended  for  the  plaintiffs,  that  they  had  an 
interest  in  the  freight  during  every  part  of  the  voyage,  and  were 
consequently  interested  in  the  event  of  the  ship's  arrival  at 
Portsmouth,  where  she  was  expecting  to  join  convoy  for  Gotten- 
burg,  by  which  the  perils  of  the  remaining  portion  of  the  voyage 
would  be  lessened.  This  is  no  wagering  policy  within  the  pro- 
hibition of  the  stat.  19  Geo.  II.  c.  37,  which  was  made  against 
persons  who  had  no  interest  at  all,  and  does  not  prohibit  insur- 
ance of  interest  during  a  part  only  of  the  time  it  is  in  peril. 
The  plaintiffs'  interest  therefore  is  not  to  be  measured  by  *  the  [  •327  ] 
freight  which  was  to  become  due  at  Portsmouth,  but  by  the 
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Taylor  freight  on  board,  which  they  were  in  the  act  of  earning  when  it 
Wilson  was  defeated  by  the  peril  insured  against.  There  is  nothing  in 
the  subject-matter  of  freight,  more  than  in  the  subject-matter  of 
goods,  which  precludes  the  insurance  of  it  for  a  part  only  of  the 
voyage.  The  plaintiflFs  might  have  thought  that  the  dangers  of 
the  latter  portion  of  the  voyage  from  Portsmouth  were  suflScient 
to  induce  them  to  insure  against  them,  or  the  premium  might  be 
greater  for  that  portion  than  they  thought  fit  to  give. 

(Bayley,  J. :  Might  they  not  have  effected  a  time  policy  on  the 
freight  ?) 

No  doubt  they  might ;  and  for  the  same  reason  could  insure  it 
during  a  part  of  the  voyage.  Freight  upon  a  charter-party  for 
one  entire  voyage,  at  and  from  London  and  TeneriflFe  to  any  of 
the  West  India  islands,  may  be  recovered  upon  an  insurance  on 
such  freight,  though  the  loss  happened  before  any  of  the  goods 
were  laden  on  board  at  Teneriflfe.t  So  in  the  case  of  a  ship 
chartered  on  an  entire  voyage  from  London  to  Dominica  and 
back  again,  it  was  held  that  the  policy  on  freight,  on  the  home- 
ward voyage,  attached  while  the  ship  lay  at  Dominica  delivering 
her  outward  cargo,  before  any  part  of  the  homeward  cargo  was 
shipped :  I  and  yet  the  freight  in  these  cases  was  not  even  begun 
to  be  earned.  Here  all  the  averments  in  the  declaration  were 
proved.  The  only  case  which  bears  against  the  plaintiffs*  claim 
is  Murdoch  v.  Potts  §  before  Lord  Kenyon  at  Nisi  Prius ;  but  the 
question  there  was  never  moved  in  Bank,  and  that  decision  has 
not  been  followed  by  any  other  case,  and  is  therefore  open  to  be 
discussed  as  upon  a  motion  for  a  new  trial. 

r  328  ]  Brougham,  contra,  observed  that  the  learned  Judge  before 

whom  this  case  was  tried  had  been  of  the  same  opinion  as  Lord 
Kenyon  in  Murdoch  v.  Potts,  and  had  nonsuited  the  plaintiffs. 
The  question  here  is  not  whether  a  party,  having  an  interest  in 
freight  from  A.  to  C,  may  insure  it  part  of  the  way  to  B.,  if  the 

t  Thompson  v.  Taylor,  3  R.  E.  233      (7  East,  400). 
(6  T.  R.  478).  §  Sittings  at  Guildhall  after  Trin. 

X  Homcasile  y.  Suart,  8  R.  R.  649      1795,  cor.  Ld.  Kenyon,  2  Park,  399. 
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real  fact  be  disclosed  to  the  underwriters ;  but  here  the  assured  did      Tatlob 
not  disclose  to  them  that  the  voyage  was  from  St.  Ubes  to  Gotten-      wilson. 
burgh,  and  that  they  wished  to  insure  part  of  it  to  Portsmouth  ; 
but  they  insured  as  upon  a  distinct  voyage  to  Portsmouth,  which 
was  a  diflferent  risk  from  that  upon  which  the  ship  sailed,  and 
the  underwriters  were  led  to  believe  that  if  she  arrived  safely 
at  Portsmouth  the  freight  would  be  wholly  earned.     Suppose 
then  the  ship  had  been  stranded  between  St.  Ubes  and  Ports- 
mouth, and  after  an  abandonment  had  been  gotten  off  and  had 
arrived  at  Portsmouth ;  yet  the  underwriters  would  have  derived 
no  benefit  from  the  abandonment,  as  they  might  have  calculated 
upon ;  for  there  might  afterwards  have  been  a  total  loss  between 
Portsmouth  and  Gottenburgh.     The  objection  here  is  not  that 
all  the  averments  were  not  proved,  but  that  something  more 
was  proved,  namely,  the  further  extension  of  the  voyage  from 
Portsmouth  to  Gottenburgh,  which  shewed  a  diflferent  risk  from 
that  which   was  insured.      In    addition    to  the  authority  of 
Miirdock  v.  Potts,  is  Wooldridge  v.  BoydellA     That  indeed  was 
an  insurance  on  ship  at  and  from  Maryland  to  Cadiz ;  but  the 
principle  is  the  same.     The  evidence  went  to  prove  that  the 
ship  was  bound  to  Falmouth:  upon  which  the  jury,  by  Lord 
Mansfield's  direction,  (which  was  afterwards  confirmed  by  the 
Court)  found  a  verdict  for  the  underwriter,  though  the  loss  was 
*  proved  to  have  happened  before  the  dividing  point.     It  might      [  *329  ] 
as  well  have  been  contended  there,  that  there  was  no  diflference 
in  the  voyage  to  Cadiz  or  to  Falmouth,  as  far  as  it  had  pro- 
ceeded, and  therefore  that  the  risk  was  the  same  to  the  under- 
writers ;   but  the  Court  thought  otherwise.     Lord  Mansfield 
said  that  all  contracts  of  insurance  must  be  founded  on  truth, 
and  the  policies  framed  accordingly ;  that  the  voyage  to  Cadiz 
was  never  the  voyage  intended,  and  consequently  was  not  what 
the  underwriters  meant  to  insure. 

(Bayley,  J. :  There  the  ship  never  sailed  upon  the  voyage 
insured  at  all ;  but  here  the  ship  did  sail  for  Gottenburgh  by 
the  way  of  Portsmouth.) 

t  Dougl.  16. 
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Taylor       The  case  of  Way  v.  Modigliani  f  lays  down  the  same  principle 
^pox.      <^s  the  other  cases. 
1^ 

Littledale,  in  reply,  denied  that  the  non-disclosure  to  the 
underwriter  of  the  ultimate  destination  of  the  ship  beyond  Ports- 
mouth could  make  any  difference  in  this  question  ;  it  being  clear 
that  the  ship  had  originally  sailed  for  Portsmouth  on  its  way  to 
Gottenburgh. 

Lord  Ellenborouoh,  Ch.  J.  : 

The  only  question  is  whether  a  freight  voyage  may  be  insured 
part  of  the  way.  This  was  a  voyage  to  Gottenburgh  by  the  way 
of  Portsmouth,  and  the  freight  was  to  be  earned  at  Gottenburgh. 
There  might  be  a  greater  peril  in  the  first  part  of  the  voyage 
than  in  the  other,  which  might  have  induced  the  plaintiffs  to 
insure  the  first  part.  They  did  not  deceive  the  underwriter 
when  they  insured  their  freight  from  St.  Ubes  to  Portsmouth : 
they  did  not  tell  him  that  the  freight  was  to  be  earned  there, 
but  only  that  it  was  an  insurance  on  freight  in  that  voyage. 
[  •530  ]  There  is  no  doubt  that  a  party  may  insure  his  ship  *  and  goods 
during  part  of  a  voyage;  and  I  cannot  conceive  why  he  may 
not  also  insure  freight  in  the  same  manner.  There  is  no  case 
which  intimates  the  contrary,  except  that  of  Murdoch  v.  PotU  at 
Nisi  Prius,  which  was  never  brought  before  the  Court,  and  is 
inconsistent  with  all  the  other  cases.  Except  that  opinion  there 
is  nothing  to  distinguish  an  insurance  on  freight  in  this  respect 
from  an  insurance  on  ships  or  goods  for  a  part  of  the  voyage. 
There  is  no  foundation  for  saying  that  a  voyage  is  not  divisible 
as  a  subject  of  insurance.  I  do  not  find  that  any  of  the  allega- 
tions in  the  declaration  are  untruly  made.  It  is  stated  that  the 
goods  were  put  on  board  the  ship  at  St.  Ubes,  to  be  carried  on 
freight  from  thence  on  the  voyage  mentioned  in  the  policy,  that 
is,  from  St.  Ubes  to  Portsmouth;  that  the  plaintiffs  were 
interested  in  the  said  freight;  that  the  ship  sailed  with  the 
goods  on  her  said  intended  voyage,  and  before  her  arrival  at 
Portsmouth  was  lost,  by  which  the  freight  was  lost  to  the 
plaintiffs.  All  this  is  true :  the  ship  did  sail  from  St.  Ubes  for 
t  1  B.  E.  412  (2  T.  B.  30). 
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Portsmouth  ;  and  the  freight  has  been  lost  to  the  plaintiffs  by  a      Taylob 

peril  insured  against  before  the  ship's  arrival  at  Portsmouth.    It      wiiioK. 

is  said  that  the  freight  would  not  have  been  earned  befor^  th^ 

ship  arrived  at  Gottenburgh  ;  but  where  freight  is  in  the  course 

of  being  earned,  as  this  was,  the  underwriter  upon  freight  is 

liable  for  any  loss  from  a  peril  within  the  scope  of  the  policy, 

which  prevents  its  being  earned.     The  cases  which  have  turned 

upon  the  point,   that  there  was  no  inception  of  the  voyage 

insured,  do  not  apply.    If  a  traveller  be  only  going  to  Hounslow, 

he  cannot  be  said  to  be  upon  his  journey  to  Bagshot,  though 

it  be  the  same  road  as  far  as  Hounslow.     The  only  argument 

which  can  be  brought  to  bear  on  the  case  on  the  *  part  of  the       [  •331  ] 

defendant  is  that  derived  from  the  abandonment :  but  that  in  no 

way  affects  the  risks  of  the  underwriter.    It  rests  altogether  with 

the  assured  whether  he  will  abandon  or  not ;  and  if  he  do,  the 

underwriter  can  only  be  in  the  same  situation  as  the  assured 

himself  would  have  been  in.    But  it  is  enough  to  say  that  this 

was  not  a  wagering  policy,  and  that  the  assured  really  had  the 

interest  which  he  insured. 

Grose,  J. : 

This  is  not  a  wagering  policy ;  and  I  cannot  say  that  a  party 
may  not  insure  an  insurable  interest  for  part  of  the  voyage. 
That  makes  an  end  of  the  question. 

Le  Blanc,  J. : 

The  ship,  with  her  cargo,  sailed  upon  a  voyage  from  St.  Ubes 
to  Gottenburgh,  and  was  to  go  in  the  way  to  Portsmouth  for 
convoy ;  therefore  the  voyage  to  Portsmouth  was  a  part  of  the 
intended  voyage,  and  the  assured  insured  their  freight  for  that 
part  of  the  voyage,  and  the  ship  was  certainly  on  the  voyage 
insured  when  the  loss  happened :  what  more  can  be  required  to 
entitle  the  assured  to  recover?  in  the  case  of  Wooldridge  v. 
Boydell,  there  was  no  inception  of  the  voyage  insured,  which 
was  from  Maryland  to  Cadiz :  the  ship  never  intended  to  go  to 
Cadiz,  and  therefore  could  not  be  said  to  have  sailed  upon  her 
voyage  to  Cadiz.  Here  the  voyage  to  Portsmouth  was  com- 
menced :  it  was  intended  to  be  part  of  the  voyage  to  Gotten- 
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Tatlos  burgh  ;  and  in  case  of  a  loss  between  St.  Ubes  and  Portsmouth, 
Wilson,  the  assured  would  lose  the  freight  he  was  earning  in  the  course 
of  the  entire  voyage  to  Gottenburgh.  The  opinion  delivered  at 
Nisi  Prius  in  the  ease  of  Murdoch  v.  Potts,  though  entitled  to 
great  weight,  was  not  afterwards  followed  up  by  taking  the 
[  *332  ]  opinion  of  the  Court  in  Bank :  and  when  it  ♦now  comes  for  the 
first  time  to  be  considered  how  far  it  is  reconcilable  with  other 
decisions  and  established  principles  of  insurance  law,  it  cannot 
be  supported.  The  power  of  making  an  effectual  abandonment 
in  the  voyage  insured  is  not  a  necessary  ingredient  to  show 
that  the  interest  is  insurable.  That  point  was  considered  in 
lAicena  v.  Cranfurdy\  and  the  Judges  did  not  think  that  such  a 
power  was  a  necessary  criterion  of  an  insurable  interest.  Here 
too  the  underwriters  were  not  deceived  as  to  the  interest 
insured. 

Bayley,  J. : 

In  case  of  the  ship  being  lost  before  her  arrival  at  Portsmouth, 
the  assured  would  lose  all  their  freight  upon  the  entire  voyage 
from  St.  Ubes  to  Gottenburgh,  and  therefore  they  had  an 
interest  in  the  whole  subject  of  the  insurance  during  that  pre- 
vious part  of  the  voyage.  And  it  does  not  vary  the  risk  to  say 
that  the  assured  did  not  disclose  to  the  underwriters  that  the 
shii)  was  to  proceed  further  on  a  voyage  to  Gottenburgh  ;  for  I 
cannot  see  what  advantage  it  could  have  been  to  them  to  be 
informed  that  the  freight  insured  would  not  be  earned  till  the 
ship  arrived  at  Gottenburgh ;  or  what  disadvantage  it  was  not 
to  receive  such  information  ;  but  the  whole  subject  of  insurance 
was  risked  during  the  voyage  insured.  As  to  the  power  of 
abandonment,  that  is  not  necessary  to  establish  a  right  to 
insure.  An  abandonment  is  the  act  of  the  assured,  and  it  is 
for  his  benefit  that  the  power  is  given.  The  cases  cited  of  a  loss 
before  the  dividing  point,  where  the  voyage  insured  was  to  one 
place,  and  the  real  destination  to  another,  turned  upon  this, 
that  there  was  no  inception  of  the  voyage  insured,  to  the  place 
[  *33S  ]      to  which  the  insurance  was  made.    *In  one  I  of  the  cases  the 

t  6  E.  R.  659  (2  Bos.  &  P.  (X.  E.)  209). 
X  Wooldridye  v.  Boydelly  Dougl.  16. 
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vessel  did  not  sail  for  Cadiz,  to  which  the  voyage  was  insured  : 
and  the  other,!  instead  of  sailing  from  a  port  of  Newfoundland 
to  England,  she  sailed  for  the  Banks  of  Newfoundland,  though 
intending  afterwards  to  proceed  home.  Here  the  whole  freight 
was  in  hazard  from  St.  Ubes  to  Portsmouth,  to  which  the  ship 
was  in  the  first  instance  bound. 

Postca  to  the  plaintiffs. 


Taylob 

r. 
Wilson. 


THE  KING  V.  THE  INHABITANTS  of  OWERSBY- 

LE-MOOR. 

(15  East,  356—363.) 

Under  a  dovise  by  B.  to  trustees  in  fee  of  a  certain  farm,  upon  trust 
to  dispose  of  the  rents,  issues,  and  profits,  as  to  40«.  a  year  to  the  poor 
of  the  parish,  and  the  residue  to  be  paid  to  a  schoolmaster,  to  be  nomi- 
nated by  them,  to  teach  the  poor  children  to  read  the  Bible ;  the  trustees, 
by  an  agreement  in  writing,  reciting  that  they  were  possessed  of  and 
entitled  to  a  school-house,  yard,  garden,  and  pronuses  at  M.,  which  they 
had  agreed  to  let  to  W.  S.  for  the  purposes  mentioned,  thereby  agreed 
"^^dth  W.  S.  to  let  him  have  the  possession,  use,  and  occupation  of  the 
school-house,  &c.  and  premises,  for  the  purpose  of  teaching  the  poor 
children  of  M.  to  read  in  the  Bible,  pursuant  to  the  will  of  B. :  and  in 
consideration  of  his  agreeing  to  teach  the  said  children,  he  was  to  resido 
on  the  premises  rent  free,  and  to  be  paid  a  certain  annual  sum  by  the 
trustees ;  who  reserved  to  themselves  a  power,  for  reasonable  cuuse,  to 
suspend  his  salary,  and  that  in  case  of  his  death  they  should  turn  his 
executors  out  of  the  premises,  and  appoint  another  schoolmaster  thereto. 
Held,  that  this  was  an  appointment,  though  irregular  in  its  form,  of 
W.  S.,  under  the  will,  as  schoolmaster,  so  as  to  give  him  a  life  interest 
in  the  school-house,  &c.  and  premises,  of  which  he  was  put  in  posses- 
sion, and  to  enable  him  to  gain  a  settlement  by  forty  days*  residence 
thereon ;  though  the  trustees  fraudulently  withheld  from  him  part  of 
the  rents,  issues,  and  profits  of  the  trust  estate :  and  that  the  finding  of 
the  sessions,  **that  the  appointment  was  fraudulent  and  in  no  respect 
consistent  with  the  will,**  was  to  be  understood  in  that  sense  only,  and 
not  as  imputing  fraud  to  the  schoolmaster  himself,  who  was  thu> 
wronged,  and  who  engaged  to  execute  all  the  duties  of  his  appointment 
under  the  will. 

Two  justices  by  their  order  removed  Mary  the  widow  of 
William  Saltfleet,  deceased,  late  of  Maltby-le-Marsh,  school- 
master, and  their  children,  from  the  said  parish  to  the  parish  of 
Owersby-le-Moor,  North  End,  both  in  the  parts  of  Lindsey,  in 
t  Waj  v.  Modigliani,  1  E.  E.  412  (2  T.  B.  30). 


1812. 
April  2;J. 

[  35(;  ] 
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The  Kino    the  county  of  Lincoln.    The  Sessions,  on  appeal,  confirmed  the 
The  Inha.    order,  subject  to  the  opinion  of  this  Court  on  the  following 

BITAKTB  OF  . 

OWEKSBY.       ^^^^  • 

In  the  year  1705  Mrs.  BoUe  devised,  amongst  other  things,  a 
farm  in  Maltby-le-Marsh,  and  all  thereto  belonging,  to  certain 
persons  named  in  her  will  and  to  their  heirs,  in  trust  that  they 
and  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  should  for  ever  after  her  decease  employ  and 

r  *357  ]  dispose  *of  all  the  rents,  issues,  and  profits  of  the  said  farm,  in 
the  manner  following ;  that  is  to  say,  that  out  of  the  rents  of 
the  said  premises  there  should  be  yearly  for  ever  paid  to  the 
poor  of  the  said  town  408. ,  in  such  proportions  as  the  minister 
and  officers  of  the  said  town  for  the  time  being  should  direct 
and  appoint ;  and  that  all  the  rest  of  the  rents  of  the  said  farm 
should  be  yearly  for  ever  paid  to  a  fit  person  to  be  from  time  to 
time  nominated  and  elected  by  the  said  trustees,  who  should  be 
a  schoolmaster,  to  teach  the  poor  children  of  the  said  town  of 
Maltby  to  read  the  Bible.  On  the  13th  of  June,  1807,  the 
following  agreement  was  entered  into  between  William  Saltfleet, 
(the  husband  of  the  pauper,)  and  James  Digby  and  Catherine 
Digby  his  wife,  (the  heir  at  law  of  the  only  surviving  trustee 
appointed  by  the  said  will.)  Memorandum  of  an  agreement 
made  13th  of  June,  1807,  between  James  Digby  and  Catherine 
his  wife,  of  the  one  part,  and  William  Saltfleet,  schoolmaster  of 
the  other  part.  Whereas  the  said  James  Digby,  in  right  of 
Catherine  his  wife,  is  possessed  of  or  entitled  to  a  certain  school* 
house,  yard,  garden,  and  premises,  situated  at  Maltby  in  the 
county  of  Lincoln,  which  they  have  agreed  to  let  imto  the  said 
William  Saltfleet  for  the  purpose,  and  in  the  manner,  as  is 
hereinafter  mentioned ;  it  is  hereby  agreed  by  and  between  the 
said  parties  hereto,  that  the  said  William  Saltfleet  shall  have 
the  possession  and  the  use  and  occupation  of  the  said  school- 
liouse,  yard,  garden,  and  premises,  for  the  purpose  of  teaching 
the  poor  children  of  the  said  parish  of  Maltby  to  read  in  the 
Bible,  pursuant  to  the  will,  devise,  and  bequest  of  Mrs.  Bolle 
deceased :  and  in  consideration  of  the  said  William  Saltfleet 
agreeing  to  teach  the  said  poor  children  of  the  said  parish  of 

[  *35S  ^       Maltby  *  to  read  in  the  Bible  as  aforesaid,  he  the  said  William 


voL.xm.]        1812.    K.  B.     15  EAST,  358—359.  497 

Saltfleet  is  to  reside  upon  the  said  premises  rent  free,  and  to  be     The  Kino 

paid  and  allowed  by  the  said  James  Digby  and  Catherine  his  the  Inhabi- 

wife,  or  the  survivor  of  them,  or  the  heirs,  executors,  &c.  of  the     owbmby. 

said  Catherine  Digby,  a  salary,  for  the  first  year  that  he  shall  so 

teach,  of  lOZ.,  such  year  to  commence  from  1st  of  August  next ; 

and  the  sum  of  15L  for  every  year  after  that  he  shall  so  continue 

to  teach  the  said  poor  children  to  read  in  the  Bible  as  aforesaid. 

And  the  said  James  Digby  for  himself  and  for  the  said  Catherine 

and  her  heirs,  executors,  &c.  doth  hereby  agree  to  pay  or  allow 

unto  the  said  William  Saltfleet  101.  for  the  first  year,  and  151. 

per  annum  for  every  year  that  he  shall  afterwards  continue  to 

teach  the  said  poor  children  to  read  in  the  Bible  as  aforesaid. 

And  it  is  hereby  agreed  by  and  between  the  said  parties  hereto, 

that  in  case  any  fair  and  reasonable  complaint,  grounded  upon 

facts,  shall  be  made  to  the  said  James  Digby  and  Catherine,  or 

the  survivor  of  them,  or  the  heirs,  &c.  of  the  said  Catherine 

Digby,  it  shall  be  lawful  to  and  for  him,  her  and  Ihem  to 

suspend  the  salary  of  the  said  William  Saltfleet  for  two  years, 

and  apply  the  same  to  such  purposes  as  the  said  James  and 

Catherine  Digby,  &c.  shall  think  proper,  without  being  liable  to 

make  any  remuneration  to  the  said  William   Saltfleet.    And 

lastly,  that  in  case  of  the  death  of  the  said  William  Saltfleet,  it 

shall  be  lawful  to  and  for  the  said  James  Digby  and  Catherine 

his  wife,  or  the  survivor  of  them,  or  the  heirs,  &c.  of  the  said 

Catherine,  to  turn  out  from  off  the  said  premises  the  executors, 

administrators,  or  assigns  of  the  said  William  Saltfleet,  and  to 

appoint  another  person  to  the  situation  of  schoolmaster  thereto, 

in  such  manner  as  he,  she,  they,  any,  or  either  of  them  may 

think  proper. 

William  Saltfleet,  on  the  13th  of  June,  1807,  entered  upon  [359] 
the  school-house,  yard,  and  garden,  in  Maltby-le-Marsh,  (the 
premises  mentioned  in  the  said  agreement,  being  part  of  the 
farm  so  devised  in  trust  as  aforesaid,)  and  he  resided  upon  those 
premises  till  his  death,  about  three  years  and  a  half  afterwards. 
He  taught  the  poor  children  of  the  parish  to  read  during  that 
time,  and  received  from  James  Digby  for  the  first  year  a  salary 
of  101. ,  and  afterwards  a  salary  of  151.  per  annum.  The  annual 
value  of  the  school-house,  yard,  and  garden,  is  about  51.    The 
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The  Kiko  remainder  of  the  devised  premises,  consisting  of  a  farm-house, 
The  Inhabi^  and  twenty  acres  of  land,  was  occupied  by  C.  Barton,  the  tenant 
GwEMBT.  ^*  James  Digby,  at  the  rent  of  62Z.  10«.  per  annum.  The  Court 
thought  the  above  appointment  fraudulent,  and  in  no  respect 
consistent  with  the  will.  W.  Saltfleet  was  married  to  the  pauper 
Mary,  and  by  her  had  the  children  named  in  the  order  :  and  it 
was  admitted  that  they  were  settled  in  Owersby,  as  in  the  place 
of  the  birth  of  W.  Saltfleet,  unless  he  gained  a  subsequent 
settlement  in  Maltby-le-Marsh  under  the  statement  above  made. 

Clarke^  Bahjuy^  jun.y  and  Shutileworthy  in  support  of  the 
orders,  contended  that  Saltfleet,  not  having  been  appointed 
schoolmaster  under  the  will  of  Mrs.  BoUe,  but  only  under  a 
personal  contract  with  Mr.  and  Mrs.  Digby,  took  no  freehold 
interest  in  the  school-house  and  premises,  and  therefore  gained 
no  settlement  by  his  occupation  of  them,  being  of  less  than  10{. 
annual  value.  The  trustees  had  no  right  to  contract  with 
Saltfleet  in  the  manner  they  did,  and  it  was  a  clear  breach  of 
trust  in  them  to  appoint  the  schoolmaster  in  any  other  manner 
t  *"'^^^  ]  than  that  directed  by  the  will :  but  still  as  the  freehold  *of  the 
premises  remained  in  them  till  an  appointment  under  the  will, 
and  Saltfleet  entered  into  possession  under  a  personal  contract  of 
a  different  nature,  it  could  not  pass  to  him  in  a  different  manner 
than  that  appointed  by  the  will ;  but  he  was  either  tenant  from 
year  to  year,  or  at  will,  of  a  part  only  of  the  trust  estate ;  for 
there  is  no  pretence  to  say  that  he  was  in  possession  of  the  rest 
of  the  estate  by  virtue  of  the  contract  under  which  he  entered 
upon  the  school-house,  yard,  and  garden. 

(Le  Blanc,  J. :  That,  I  suppose,  will  not  be  contended  for.) 

Supposing  this  were  to  be  considered  as  a  lease  for  life,  operating 
during  good  behaviour,  yet  without  livery  of  seisin,  no  freehold 
interest  in  the  school-house  would  pass.  If  an  application  had 
been  made  to  the  Court  of  Chancery  against  the  trustee  to 
appoint  a  schoolmaster  in  execution  of  the  trust,  it  would 
have  been  no  answer  to  shew  such  an  appointment  as  this :  and 
if  another  schoolmaster  had  been  regularly  appointed  in  con- 
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formity  to  the  trust,  he  might  have  maintained  an  ejectment    The  Kino 
against   Saltfleet.    Besides,   how  can   a   settlement  be  gained  xhk  Inhabi- 
under  an  appointment,  as  conveying  an  interest,   when   the     S^^krsby. 
sessions  have  found  that  the  appointment  was  "fraudulent,  and 
in  no  respect  consistent  with  the  will.*' 

Burrough,  Denman,  and  Phillips,  contra,  said  that  the 
evident  meaning  of  the  sessions  in  their  finding  was  that  the 
appointment  was  fraudulent  and  inconsistent  with  the  will,  in 
respect  of  the  conduct  of  the  trustees  in  withholding  from  the 
schoolmaster  a  part  of  the  profits  of  his  appointment  which  he 
was  entitled  to  under  the  will;  but  that  would  not  avoid  his 
appointment  so  far  as  it  went  for  the  remainder ;  and  that 
appointment,  they  contended,  *gave  him  a  beneficial  interest  of  [  'sa:  ] 
his  own  in  the  school-house,  yard,  and-  garden ;  which  was 
sufficient  for  the  present  purpose.  The  Sessions  had  no 
authority  by  their  finding  to  avoid  his  appointment  pro  tanto ;  ^ 
for  that  would  be  to  assume  a  visitorial  power.  It  is  imma- 
terial whether  the  legal  freehold  interest  in  the  premises  passed 
to  him,  if  he  were  entitled  to  the  enjoyment  of  them  during  good 
behaviour,  which  the  law  considers  as  a  life-interest.  He  was 
entitled  by  his  appointment  to  all  the  rents,  issues,  and  emolu- 
ments of  the  property.  No  person  could  dispossess  him  but  the 
Lord  Chancellor  on  good  cause.  The  trustees  would  be  estopped 
by  their  deed.  It  can  be  no  ground  of  objection  to  the  title  of  a 
cestui  que  trust,  that  the  trustees  had  executed  their  trust  in  his 
favour  in  part  only,  reserving  to  themselves  the  remainder  in 
fraud  of  their  own  appointment.  On  application  to  the  Lord 
Chancellor,  so  far  from  turning  out  Saltfleet,  he  would  have 
compelled  the  trustees  to  put  him  in  possession  of  all  the  rest  of 
the  rents,  issues,  and  profits  which  he  was  entitled  to. 

(Baylby,  J. :  The  trustees  were  to  receive  the  rents.) 

But  from  the  nature  of  the  trust  he  was  entitled  to  the 
possession  of  the  school-house,  which  was  given  up  to  him. 
The  trustees  designate  him  ** schoolmaster"  in  the  agreement, 
and  assume  to  appoint  him  such  under  the  will ;  and  when 
appointed  such,  he  took  under  the  will,  and  not  merely  under 
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The  King    the  agreement :  but  even  the  agreement  shews  an  appointiu 

The  Inhabi-  ^^^  life ;  for  it  provides  that  in  case  of  his  death,  it  shall 

OwKMB^'     lawful  for  the  trustees  to  turn  his  executors  out  of  the  premi 

and  appoint  another  schoolmaster.     Then,  by  all  the  cases, 

residing  40  days  irremovable  on  the  premises  in  his  own  ri 

[  ♦362  ]       gave  him  a  settlement.     They  referred  to  Natlmd  *v.  StainU\ 

Rex  V.  Wohournyl  and  Bex  v.  Wivelingham,%  where  persons  w 

settled  by  residence  on  their  own  property,  though  they  had 

legal  estate  in  the  premises. 

The  Court,  (in  the  absence  of  Lord  Ellenborough,  Ch.  J.,)  k 
they  would  consider  further  of  the  case ;  and  on  the  next  i 
Gbosb,  J.  delivered  their  opinion : 

We  are  of  opinion  that  a  settlement  was  obtained  in  Malt 
le- Marsh,  and  that  the  order  of  Sessions,  and  the  original  or 
of  removal,  ought  to  be  quashed.  The  agreement  of  the  13tb 
June,  1807,  was,  we  think,  in  substance  an  appointment 
William  Saltileet  to  the  situation  of  schoolmaster,  to  teach 
poor  children  of  Maltby  to  read  the  Bible  :  and  though 
Sessions  have  stated  that  that  appointment  was  fraudulent,  { 
in  no  respect  consistent  with  the  will  of  Mrs.  Bolle,  it  is  cl 
that  their  meaning  is  not  that  it  was  a  colourable  appointmc 
under  which  he  was  not  to  discharge  the  duties  of  schoolmasi 
but  that  it  was  an  appointment  upon  such  terms  as  tendod 
deprive  him  of  a  great  part  of  the  emoluments  attached  to 
situation.  There  was  no  fraud  in  him :  he  was  to  discha 
every  duty  the  situation  of  schoolmaster  required  :  but  the  fr^ 
was  in  those  who  appointed  him,  in  attempting  to  withhold  f  i 
him  what  Mrs.  Bolle's  will  entitled  him  to  receive.  By  that ' 
the  schoolmaster  was  to  have  all  the  profits  of  a  farm  at  Malt 
except  the  yearly  sum  of  40^.,  which  was  to  be  paid  to  the  p 
[  ♦363  ]  of  the  parish.  The  schoolmaster  therefore  *for  the  time  be 
was  to  a  considerable  extent,  to  the  extent  of  all  but  40^.  ti-yi 
the  cestui  que  trust  of  that  farm ;  and  had  the  trustees  kept 
their  own  hands  sufficient  to  raise  the  40«.  a-year,  and  put 
rest  into  thejpossession  of  the  schoolmaster,  they  could  noi;  h 

t  Burr.  S.  C.  793.  §  Oald.  121;  DougL  7^8. 
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dispossessed  him,  whilst  he  continued  schoolmaster,  unless  he    The  King 
had  misused  the  property,  or  unless  what  they  retained  to  raise  the  Inhabi- 
the  40«.  a-year  had  proved  insufficient  for  that  purpose.    In  this     qw^mbt 
case  the  trustees  allowed  William  Saltfieet  to  have  the  possession 
of  a  house,  yard,  and  garden,  which  were  part  of  this  farm,  and 
they  retained  what  was  greatly  more  than  sufficient  to  answer 
the  40«.  a-year.      He  had  this  possession,  therefore,  not  by 
purchase,  so  as  to  be  within  the  st.  9  Geo.  I.  c.  7 ;  not  by  renting, 
80  as  to  be  within  the  st.  13  &  14  Car.  II.  c.  12;  but  in  the 
character  of  a  cestui  que  trust,  residing  upon  what  was  for  the 
time  substantially  his  own ;  and  as  the  trustees  could  not  have 
removed  him,  we  are  of  opinion  that  this  residence  for  more  than 
40  days  g&ve  him  a  settlement  in  this  parish,  and  that  the 
removal  of  his  wife  and  children  from  this  parish   cannot  be 
sustained. 

Orders  quashed. 


NICHOLSON    AND    Another    v.    MOTINCEY    and  1812. 

SYMES.  ^^— "• 

(15  East,  384—393.)  [  884  ] 

The  captain  of  a  sloop  of  war  is  not  answerable  for  damage  done  by 
her  running  down  another  vessel ;  the  mischief  appearing  to  have  been 
done  during  the  watch  of  the  lieutenant,  who  was  upon  deck,  and  had 
the  actual  direction  and  management  of  the  steering  and  navigating  of 
the  sloop  at  the  time,  and  when  the  captain  was  not  upon  deck,  nor  was 
called  by  his  duty  to  be  there. 

The  plaintiffs  declared,  in  an  action  on  the  case,  that  at  the 
time  of  committing  the  grievance  complained  of  they  were 
lawfully  possessed  of  the  ship  Doris,  then  sailing  on  the  high 
seas,  on  a  certain  voyage;  and  that  the  defendants  had  the  care, 
command,  conduct,  government,  management,  and  direction  of 
another  ship  called  the  Bonne  Citoyenne,  then  also  sailing  on  the 
high  seas  ;  and  that  it  was  the  duty  of  the  defendants  to  conduct, 
manage,  and  navigate  the  last  mentioned  ship  carefully  and 
properly.  Yet  that  the  defendants,  not  regarding  their  duty  in 
that  behalf,  managed,  conducted  and  navigated  the  last  men- 
tioned ship,  and  permitted  and  suffered  the  same  to  be  managed 
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and  navigated,  so  incautiously,  negligently,  and  improperly, 
the  last  mentioned  ship,  so  being  under  the  care,  comn 
conduct,  government,  management,  and  direction  of  the  c 
dants,  then  and  there,  by  reason  of  the  negligent,  careless 
improper  navigating  and  management  thereof,  and  bj 
through  mere  negligence,  bad  management,  and  want  of 
then  and  there  with  great  force  and  violence  ran  foul  of 
struck  the  plaintiffs'  said  ship,  by  reason  whereof  it  was 
and  wholly  lost.     The  defendant  pleaded  not  guilty. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  Guildhall 
Hilary  Term,  1811,  it  was  stated  that  at  the  time  of  the  ni 
complained  of  in  the  declaration  the  plaintiffs  were  the  < 
of  the  Doris,  and  that  the  defendant  Mouncey  was  captai 
the  defendant  Symes  first  lieutenant  of  the  ship  Bonne  Cit 
being  a  sloop  of  war  belonging  to  His  Majesty.  The  caus 
on  to  be  tried  before  Lord  EUenborough,  Ch.  J.  at  the  i 
at  Guildhall  after  Hilary  Term,  1811,  when,  by  consent  < 
parties,  all  matters  in  difference  in  the  cause  between  the 
were  referred  to  Mr,  Gaselee,  of  the  bar,  by  an  order 
Prius,  which  was  made  a  rule  of  Court ;  and  a  verdict  wj 
entered  as  he  should  direct.  The  arbitrator  afterwar 
made  his  award,  and  thereby  directed  a  verdict  to  be  entc 
the  plaintiffs  with  4,500/.  damages  and  40^.  costs.  And 
purpose  of  giving  the  defendant  Captain  Mouncey  an  opp* 
of  taking  the  opinion  of  the  Court  upon  a  question  of 
arbitrator  inserted  specially  in  his  award,  that  one  of  tl 
tions  made  before  him  on  the  reference  was  whether 
event  of  the  plaintiffs  being  entitled  to  a  verdict,  it  si 
entered  against  Captain  Mouncey ;  he  not  having  the 
ment  of  the  officers  of  the  sloop ;  but  they,  as  well  as 
being  appointed  by  the  Lords  Commissioners  of  the  Ad 
which  appearing  to  the  arbitrator  to  be  a  question  of  gre 
importance,  and  not  yet  to  have  been  decided ;  he  dii 
the  best  mode  of  putting  it  in  a  course  of  investigation, 
verdict  should  be  entered  against  both  the  defendants 
the  *purpoBe  of  enabling  Captain  Mouncey,  if  he  slioi 
advised,  to  make  an  application  to  the  Court  to  set  asid< 
of  the  award  as  directed  the  verdict   to  be  enterec 
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him,  and  to  order  a  verdict  to  be  entered  for  him,  the  arbi- 
trator stated  specially  that  at  the  time  the  mischief  happened 
Lieut.  SjTnes  was  the  commanding  oflBcer  of  the  watch,  and  was 
upon  the  deck,  and  in  the  actual  direction  and  management  of 
the  steering  and  navigating  of  the  sloop.  That  Capt.  Mouncey 
was  not  upon  the  deck,  nor  was  he  called  upon  by  his  duty  to  be 
80 :  and  that  unless  from  his  situation  as  captain  of  the  sloop, 
he  was  to  be  held  responsible,  although  no  negligence  was  per- 
sonally imputable  to  him,  he  was  entitled  to  have  the  verdict 
entered  for  him. 

On  the  application  of  the  defendant  Captain  Mouncey,  the 
Court  afterwards  granted  a  rule,  calling  upon  the  plaintiffs  to 
shew  cause  why  so  much  of  the  award  as  directed  a  verdict  to  be 
entered  against  him  should  not  be  set  aside,  and  instead  thereof 
a  verdict  entered  for  him.  And  upon  shewing  cause  in  last 
Easter  Term,  Lord  Ellenborough,  Ch.  J.  said  that  it  was  a 
question  of  such  very  extreme  consequence,  that  he  should  wish 
to  have  the  facts  put  into  the  more  deliberate  form  of  a  special 
case,  and  set  down  in  the  paper  for  argument ;  and  that  in  the 
mean  time  every  inquiry  should  be  made  as  to  the  cases  which 
had  occurred  upon  the  subject.  This  was  accordingly  ordered 
by  the  Court :  and  it  was  agreed  that  if  the  plaintiffs  were 
entitled  to  recover,  the  original  rule  was  to  be  discharged :  if  not, 
it  was  to  be  made  absolute.  The  case  stood  over  till  this  Term, 
when 


Nicholson 

V. 

Mouncey 
and  Symes. 


Abbott  argued  for  the  plaintiffs,  that  the  captain  of  a  ship  of 
war  is  in  the  same  situation  as  the  captain  of  a  merchant  ship, 
who  is  answerable  in  an  action  on  the  *case,  for  the  negligence 
or  misconduct  of  his  crew  in  the  management  of  it,  by  which 
damage  is  occasioned  to  another.  In  support  of  this  he  referred 
to  the  case  of  the  captain  of  the  Russell  man  of  war,  against  whom 
an  action  was  brought  for  running  down  the  London  East  India- 
man  :  which  is  shortly  stated  in  the  report  of  Boucher  v.  Noid- 
stroMyf  as  having  been  mentioned  by  Lawrence,  J. :  from  whence 
it  appears  that  the  captain  was  sleeping  in  his  cabin  at  the  time, 
and  that  the  lieutenant  of  the  watch  had  the  command  of  the 


[  •387  ] 


t  10  E.  E.  608  (1  Taunt.  569). 


504  1812.     K.  B.     15  EAST,  387—888. 

Nicholson  ship :  and  that  notwithstanding  it  was  urged  that  the  ca] 
MouKCET  ^<^B  ^ot  liable  for  the  misfortune,  inasmuch  as  the  lieutei 
and  8TME8.  .^Jjq  ^g^g  p^t  ^jj  y^y  ^j^q  Admiralty,  was  not  his  servant,  yc 
was  held  liable.  Upon  inquiry  made  since,  it  appeared,  he 
that  the  name  of  the  case  was  Webb  and  others  v.  Drake ;  a 
was  tried  on  the  Ist  of  June,  1779,  at  Guildhall,  before  Bull 
and  a  special  jury :  and  it  was  to  be  collected  from  the  6 
dant's  brief,  which  he  then  had,  that  whatever  opinioi 
learned  Judge  might  have  delivered  upon  the  question  of  Is 
to  the  captain's  liability  in  such  a  case,  for  the  damage  happ 
through  the  immediate  agency  of  a  subordinate  officer  on  b 
yet  that  the  cause  was  heard  throughout  upon  the  merits, 
which  the  defendant  finally  obtained  a  verdict ;  the  jury 
ultimately  of  opinion  that  the  fault  lay  with  the  East  Indii 
and  not  with  the  man  of  war. 

(Lb  Blanc,  J.  asked  whether  it  appeared  in  that  case  tl 
captain  was  on  deck  at  ths  time  of  the  injury  sustain 
whether  it  was  his  watch  ?) 

And  after  some  communication  between  the  respective  con 
[  •888  ]  this  *cause,  it  seemed  to  be  agreed  that  captain  Drake  had 
the  orders  on  deck  for  the  particular  tack  to  be  made, 
course  of  which  the  Indiaman  was  afterwards  run  dow 
that  he  had  gone  below  before,  and  was  there  when  the  a 
happened. 

(Lord  Ellenborouoh,  Ch.  J. :     Is  there  any  case  in  t 
where  one  description  of  servant  has  been  held  liable  for 
fault  of  another  servant  under  the  same  master  ?) 

Though  the  captain  of  a  man  of  war  has  not  the  appoint 
his  sub-officers,  yet  he  has  a  complete  control  ovei 
and  may  suspend  them  fcr  any  neglect  or  misconduc 
neither  does  the  captain  of  an  Indiaman  appoint  his  offic 
they  are  appointed  by  the  owners. 

(Lord  Ellenborouoh,  Ch.  J.  then  asked  if  there  were  i 
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where  the  captain  of  an  Indiaman  or  other  merchant  vessel  had  Nicholson 

been  held  answerable  for  the  misconduct  of  another  oflBcer  on  mouncbt 

board  the  ship  not  appointed  by  himself ;  he  not  being  present  "^^  Symib. 
or  cognizant  of  the  injurious  act  at  the  time?) 

It  might  be  difficult  to  maintain  an  action  of  trespass  in  such 
a  case  ;  but  it  has  always  been  considered  that  case  would  lie. 

(Grose,  J.  :  This  action  is  for  the  negligence  of  the  captain ; 
how  then  can  we  say  that  it  will  lie  when  that  negligence  is  nega- 
tived by  the  fact  found  ?) 

It  is  merely  his  personal  negligence  which  is  negatived,  not 
his  implied  negligence  in  law,  from  the  actual  negligence  of 
another,  for  whom  he  is  responsible. 

(Grose,  J. :  A  master  is  answerable  for  the  negligence  of  his 
servant  in  his  employ ;  but  how  was  the  lieutenant  the  servant 
of  Captain  Mouncey  ?) 

That  resolves  itself  into  the  general  question,  upon  which  he 
admitted  that  he  had  no  adjudged  case  to  produce ;  but  rested 
the  argument  on  the  analogy  of  this  to  the  case  of  masters  of 
merchant  vessels,  who  have  been  held  *liable  for  the  misconduct      C  *389  ^ 
of  their  crews  on  similar  occasions. 

Peakcy  contra,  denied  that  there  was  any  analogous  case  in 
the  law,  to  make  the  captain  of  a  ship  of  war  liable  in  damages 
for  the  misconduct  or  negligence  of  the  numerous  persons  xmder 
his  command,  whom  he  does  not  appoint ;  and  insisted  upon  the 
injustice  of  applying  such  a  rule  to  officers  so  situated,  and  the 
serious  consequences  to  the  public  service.  The  principle  upon 
which  masters  are  liable  for  the  acts  of  servants  or  workmen  in 
their  employ  t  is,  that  their  servants  are  appointed  by  them,  and 
they  must  take  care  to  employ  persons  of  competent  skill  and  due 
diligence  in   the  business  to  be  done  by  them:   and  though 

t  The  case  of  Bwh  v.  Steinman,  Crickett,  5  E.  R.  518  (1  East,  106); 

1  Bos.  &  P.  404,  which  collects  the  and  Fletcher  v.  Braddick,  9  E.  E.  633 

antecedent  cases,  was   particularly  (2  Bos.  &  P.  (N.  E.)  182). 
referred   to:    and  see  M'Manua  v. 
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this  has  been  extended  to  servants  appointed  by  a  stewai 
agent,  t  who  was  entrusted  with  the  power  of  appointing  an( 
missing  such  servants ;  yet  that  was  upon  the  same  prin 
because  the  appointment  was  made  as  the  agent  or  servant  ( 
master.  In  the  great  case  of  Lane  v.  Cotton ^l  all  the  J 
agreed  upon  the  general  principle,  though  they  differed 
application  of  it  to  the  postmasters,  whom  three  of  the  Ji 
against  Lord  Holt,  held  not  to  be  liable  for  Exchequer  bil 
by  the  default  of  a  clerk  in  the  office.  Gould,  J.  said  it  v 
office  "  founded  in  government,  in  which  each  had  a  d 
branch  to  exercise ;  yet  with  subordination  and  dependei 
the  chief  master ;  but  not  as  eervants,  *but  by  the  very  c(^ 
tion  and  erection  of  the  office,"  &c. :  and  he  compared  i1 
corporation,  in  which  the  head  is  over  the  rest,  yet  not  ti 
able  for  the  miscarriage  of  any  inferior  member."  In  i 
report§  Powys,  J.  says  ;  *'  the  defendants  have  not  the  p 
the  management  of  the  office  according  to  their  discretion, 
subject  to  the  control  of  the  King  and  of  the  Treasure 
because  the  inferior  officers  are  servants  of  the  King,  ant 
the  defendants ;  their  wages  being  paid  to  them  out 
revenue  of  the  iX)8t-office,  &c. ;  therefore  it  is  unreasona 
the  defendants  should  be  answerable  for  the  acts  of  the 
officers."  The  only  ground  of  Lord  Holt's  difference  f 
other  Judges  was  that  he  considered  the  clerks  to  be  the 
of  the  postmasters.  "  The  reason,"  he  said,  **  why  a  ] 
shall  answer  for  his  deputy  is  because  as  he,  as  princ 
power  to  put  him  in,  so  he  has  power  to  put  him  out 
shewing  any  cause."  This  reason  clearly  does  not 
Captain  Mouncey,  who  had  neither  power  to  put  in,  nc 
out,  his  first  lieutenant.  In  general  merchant  ships  the 
have  a  power  of  hiring  their  sailors ;  and  so  far  the;| 
considered  as  independent  of  their  owners ;  which  maj-  d 
case  from  the  present :  and  the  very  reason  given  in 
why  the  master  shall  be  responsible  for  the  act  of   the 


t  Stone  V.  CartwHght,  3  R.  R.  220 
(6T.  11.411). 

t  12  Mod.  472,  477 ;  S.  C.  5  Mod. 
45  J ;  Garth.  487  ;  Salk.  17. 


§  Ld.  Ray.  650,  S 

II  12  Mod.  489. 
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is  that  they  are  of  his  own  choosing,  and  he  may  reimburse  him- 
self any  injury  they  may  have  committed  out  of  their  wages. 
Then  considering  the  captain  in  relation  to  his  officers  and  crew, 
not  in  the  character  of  a  master  *to  his  servants,  but  as  an  agent 
of  the  Government  superintending  or  dealing  with  others  on 
account  of  the  public,  there  are  many  authorities  to  shew  that  he 
would  not  be  liable;  such  as  Macbeath  v.  Haldimand,^  and 
Unwin  v.  Wolsdey.  J  In  the  case  of  the  Russell  man  of  war,  it 
does  not  appear  how  the  point  could  well  have  arisen :  for  the 
captain,  before  he  went  below,  had  given  express  orders  to  the 
lieutenant  to  put  the  vessel  upon  the  tack  she  was  on  at  the  time 
of  the  accident ;  and  therefore,  if  that  were  wrong,  he  was  the 
person  responsible  for  it ;  but  the  jury  thought  that  the  fault  lay 
with  the  Indiaman. 


Nicholson 
r, 

MOUNCKY 

and  Symks. 
[  •SOI  ] 


Abbott,  in  reply,  observed  that  there  was  a  great  difference 
between  cases  of  tort,  like  this,  and  cases  of  contracts  by 
avowed  agents  on  behalf  of  another,  where  the  remedy  was 
clearly  against  the  principals ;  but  in  cases  of  torts,  the  party 
grieved  may  sue  either.  The  case  of  the  postmasters  is  also 
different ;  for  they  have  not  the  same  immediate  and  personal 
control  over  and  direction  of  the  acts  of  their  subordinate 
officers,  who  are  dispersed  all  over  the  kingdom,  as  the  captain 
of  a  ship  of  war  has  over  his  officers  and  crew. 


Lord  Ellenborough,  Ch.  J. : 

This  is  a  case  very  important  in  its  consequences,  and  if  I 
thought  it  as  doubtful  in  principle  as  it  is  important,  I  should 
wish  for  further  consideration  before  I  delivered  my  opinion : 
but  I  cannot  entertain  any  doubt  upon  it.  Captain  Mouncey  is 
said  to  be  liable  for  the  damages  awarded  in  this  case,  by  con- 
sidering him  in  the  ordinary  character  of  master  of  *the  vessel, 
by  means  of  which  the  injury  was  done  to  the  plaintiffs'  property. 
But  how  was  he  master  ?  He  had  no  power  of  appointing  the 
officers  or  crew  on  board :  he  had  no  power  to  appoint  even 
himself  to  the  station  which  he  filled  on  board:  he  was  no 


[  •392  1 


t  1  R.  B.  177  (1  T.  B.  172). 


t  1  T.  B.  674. 
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NioHOLflOH  volunteer  in  that  particular  station,  merely  by  having  e 
MomrosT  originally  into  the  naval  service ;  but  was  compellable  to 
and  Stmes.  ^h^jj  appointed  to  it,  and  bad  no  choice  whether  or  not  he 
serve  with  the  other  persons  on  board,  but  was  obliged  \ 
such  as  he  found  there  and  make  the  best  of  them:  he  1 
power  either  of  appointment  or  dismissal  over  them.  Tl 
therefore  is  not  at  all  like  that  of  an  owner  or  master,  ^ 
cording  to  the  principle  laid  down  by  Lord  Ch.  J.  Etre  ii 
V.  Steinmariy  is  answerable  for  those  whom  he  emplc 
injuries  done  by  them  to  others  within  the  scope  of  th* 
ployment.  The  principle  perhaps  cannot  be  impugned, 
that  was  a  hard  application  of  it.  It  does  not  however  i 
this  case.  Here  Captain  Mouncey  was  a  servant  of  His 
stationed  on  board  this  ship  to  do  his  duty  there,  togetl 
others  equally  appointed  and  stationed  there  by  tl 
authority  to  do  their  several  duties.  They  had  each  thei 
duties  to  perform,  only  they  were  to  be  performed  on  b< 
same  ship.  In  the  case  of  Lane  v.  Cotton^  now  estabi 
law.  Lord  Holt  only  differed  from  the  other  Judges  t 
point,  whether  in  truth  the  clerk  in  the  post-office,  to  w 
misconduct  was  in  fact  attributable,  was  the  servant  of 
masters  or  not :  the  facts  of  that  case  were  indeed  very 
from  the  present :  but  even  with  the  power  of  appoin 
such  clerks,  the  postmasters  were  held  not  to  be  liable 
[  •398  ]  default.  Then  with  respect  to  the  case  of  Wchh  •and 
Drake,  which  at  first  was  supposed  to  have  been  an  aul 
support  of  this  action ;  if,  as  it  is  now  stated,  the  ca] 
originally  given  the  order  to  proceed  in  the  course  the 
holding  when  the  damage  was  done,  there  might  have  1 
colour  (I  do  not  mean  to  say  that  there  was  any)  for  ms 
liable  as  for  his  personal  act.  But  here  there  was  nc 
interference  of  the  captain  with  the  act  of  the  lieul 
which  the  damage  was  occasioned  :  both  indeed  were  s 
one  common  master,  but  there  was  no  consent  by  the  < 
act  of  the  other,  unless  that  can  be  inferred  from  the  c 
of  their  services.  This  disposes  of  the  rule  as  it  affect 
of  Captain  Mouncey ;  and  it  does  not  touch  the  case  o1 
defendant. 
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Grose,  J. : 

This  action,  as  it  afifects  the  defendant  Captain  Mouncey,  is 
founded  on  his  alleged  negligence ;  but  the  facts  stated  shew 
negligence,  not  in  him,  or  in  any  servant  or  agent  of  his,  or  in 
any  person  whom  he  has  appointed,  but  in  some  other  person : 
it  is  an  attempt  therefore  to  place  upon  his  shoulders  a  burthen 
which  ought  to  be  borne  by  another.  There  can  be  no  reason 
for  making  one  man  liable  for  the  act  of  another  whom  he  did 
not  appoint  or  employ.  If  Captain  Mouncey  had  ordered  the 
other  to  do  the  act,  it  would  have  been  a  different  question. 


Le  Blanc  and  Baylby,  Justices,  concurring, 


Ihile  absolute. 


Nicholson 

V. 

Mouncey 
aad  SrME& 


WHITEHEAD   and    Others   v.   TUCKETT.t 

(15  East,  400—412.) 

Brokers  in  the  xiuvlqI  habit  of  buying  and  paying  for,  and  of  selling 
and  receiving  the  value  for  sugars,  on  speculation,  in  their  own  names, 
and  upon  their  own  judgment,  for  their  principal ;  sometimes,  when  the 
market  was  low,  under  an  unlimited  authority  as  to  quantity  and  price; 
at  other  times  under  special  instructions  to  buy;  guided  from  time 
to  time  by  special  instructions  to  sell,  and  limited  in  respect  of  price, 
and  advised  from  time  to  time  by  their  principal  as  to  the  probable  rise 
or  fall  of  the  market ;  but  keeping  only  a  general  account  with  their 
principal  of  the  sums  advanced  to  and  received  for  him,  without 
accounting  separately  for  each  particular  lot  purchased  and  resold ;  may 
bind  him  by  a  re- sale  of  a  particular  parcel  of  sugars  l)efore  purchased 
and  paid  for  in  their  own  names,  and  lodged  in  their  own  warehouse, 
though  8old  under  the  price  directed  by  their  principal.  The  general 
authority  of  the  brokers  to  sell,  so  as  to  bind  their  principal  in 
respect  of  the  purchaser,  must  be  collected  from  their  general  dealing, 
and  not  merely  from  their  private  instructions  as  to  the  particular 
parcel  of  goods. 

A   general   authority   does   not   import    an    unqualified   authority, 
but  that  which  is  derived  ^from  a  multitude  of  instances,  per  Lor 
Ellenbobough,  Ch.  J. 

In  trover  for  87  hogsheads  of  sugar,  which  was  tried  before  Le 
Blanc,  J.,  at  Lancaster,  a  verdict  was  found  for  the  plaintiffs  for 
8,000Z.  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

t  I  was  favoured  with  this  note  by  Mr.  Maulo. 


1812. 
AprU  21. 

[400" 
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Whitehead  The  defendant,  a  wholesale  grocer  at  Bristol,  employed 
TccKETT.  Co.,  brokers  at  Liverpool,  to  buy  and  sell  on  his  account 
quantities  of  sugars.  The  greater  part  were  bought  on  s] 
tion  for  resale,  and  were  resold  at  Liverpool,  but  som 
occasionally  sent  to  the  defendant.  Sill  &  Go.  usually 
[  *rioi  ]  and  paid  for  the  ^sugars  in  their  own  names,  and  in  like  r 
re-sold  and  received  the  purchase-monies  in  their  own 
They  did  not  draw  upon  the  defendant  for  the  particular  £ 
of  each  purchase,  nor  remit  to  him  the  particular  bill  rece 
payment  on  each  sale ;  but  there  was  a  general  running  { 
between  them.  Sill  &  Co.  never  had  a  general  authority 
for  the  defendant,  but  in  each  instance  received  his  directi 
so  doing ;  but  when  the  markets  were  low,  they  had  son 
an  unlimited  authority  as  to  quantity  or  price.  Previ( 
the  transaction  which  gave  rise  to  the  present  action  Sill 
had  not  a  general  authority  to  sell  at  their  discretion, 
ceived  the  defendant's  directions  to  sell  on  each  occasi 
were  limited  as  to  price ;  and  upon  the  transaction  in  < 
they  had  no  other  authority  in  general,  than  what  appe£ 
the  letters  hereinafter  stated.  Li  May,  1810,  Sill  &  Co. 
in  their  own  names  50  hogsheads  of  St.  Croix  sugar  of 
Eutson,  &  Co.,  on  account  of  the  defendant,  paid  for  i 
their  own  draft,  and  reimbursed  themselves  by  drafts  on 
fendant ;  not  for  the  particular  amount  of  this  purchase 
the  general  account  running  between  them.  The  sam^ 
sent  as  usual  to  Sill  &  Co/s  office,  and  remained  there 
sale  to  the  plaintiffs  hereafter  mentioned,  and  the  sun 
removed  from  the  warehouse  of  the  sellers  to  the  ware 
Sill  &  Co. 

The  following  are  extracts  from  the  correspondence 
Sill  &  Co.,  and  the  defendant.  Sill  to  Tuckett,  7th  Ju 
**  We  attend  to  your  instructions  of  selling  1  a  200  hogs 
your  sugar  as  soon  as  we  can  get  is.  to  Ss.  per  cwt.  i 
and  having  an  order  from  C.  E.  Bawlins,  of  your  place, 
[  •402  ]  sold  *him  forty  hogsheads  and  two  barrels,  St.  Luc 
belonging  to  you,  at  78ff.,  payable  by  his  acceptance 
months,  which,  trust  will  meet  with  your  approbation." 
to  Sill  &  Co.,  9th  August,  1810.     **  We  are  in  no  hurr 
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with  the  sugars  under  your  care,  but  whenever  your  market  Whitehead 
should  advance  3«.  above  the  present  price,  you  may  sell  the  tuckett. 
whole  of  the  St.  Croix  sugars,  t  bought  in  May  last,  at  68«.  or 
69«. ;  on  the  best  terms  to  safe  men."  Sill  &  Co.  to  Tuckett, 
11th  August,  1810.  "We  shall  not  offer  any  more  of  yours  for 
the  present,  unless  the  prices  advance  further."  Tuckett  to  Sill 
&  Co.,  11th  August,  1810.  **  By  our  B.  Sykes's  letter,  to-day,  we 
see  he  is  arrived  at  Liverpool,  and  that  you  have  disposed  of  five 
of  our  lots  of  sugar  at  4«.  profit,  which  we  are  sorry  for,  as  our 
late  intention  was  to  hold  every  cask  until  the  prices  got  much 
higher,  which  we  are  very  confident  will  be  the  case  within  six 
weeks.  N.B.  Of  course  you  will  not  offer  any  more  for  sale  till 
further  instructions  from  Bristol."  Tuckett  to  Sill  &  Co.,  27th 
August,  1810.  **  Our  raw  sugar  market,  though  not  brisk,  con- 
tinues to  keep  up,  gives  some  prices,  and  we  are  very  confident 
the  price  will  continue  to  advance;  when  you  can  obtain  10«. 
per  cwt.  on  cost,  we  may  be  inclined  to  sell  a  few  of  our  sugars. 
Though  we  are  poor,  we  are  willing  to  suspend  a  little  while 
longer,  being  very  confident  far  better  prices  will  be  obtained 
by  and  by."  Tuckett  to  Sill  &  Co.,  22nd  September,  1810. 
*'  Sugars  we  are  not  inclined  to  sell  at  present,  from  an  un- 
doubted opinion  that  they  will  soon  rally  again."  Tuckett  to 
Sill  *&  Co.,  22nd  October,  1810.  "  Our  sugar  market  is  brisk  [  '^03  ] 
and  advancing.  Could  there  be  any  possibiUty  of  selling  the  St. 
Domingo  coffee  at  anything  like  cost  price  ?  Should  the  sugar 
market  advance  about  2«.  higher,  you  may  sell  any  of  our  sugars, 
when  cost  price  and  expenses  can  be  obtained,  to  men  of  un- 
doubted safety.  We  see  by  your  letter  that  raw  sugars  are  much 
sought  after ;  and  if  you  can  get  Is.  for  these  three  lots  of  St. 
Croix,  bought  in  the  fifth  month,  at  69«.  6d.  you  may  let  them 
go.  The  38  hogsheads  of  AB.L.,  that  you  value  at  71».  would 
bring  here  74«.  or  75«.,  we  attend  your  reply." 

On  the  15th  of  October,  1810,  Sill  &  Co.  sold  the  50  hogsheads 
of  St.  Croix  sugar  to  the  plaintiffs,  at  69«.  per  cwt.;  and  an 
invoice  was  made  out  and  delivered  by  Sill  &  Co.  to  the  plain- 
tiffs, headed  as  follows :  "  Liverpool,  10th  month,  15th,  1810. 
Whitehead,  Whittle,  and  Herd,  Bought  of  James  Sill  &  Co. 
t  The  sugars  in  question  were  part  of  the  St.  Croix  sugars  here  mentioned. 
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Whitehead  50  hogsheads  sugar,  payment  in  three  months  and  twelve  days, 
TucKBTT.     equal  to  four  months  cash."     Then  follows  a  Btatementof  the 
numbers  and  weights,  amounting  to  634c.  2q.  3i6.  nett,  at  G98., 
2,189i.  28.  4d.     The  plaintiflfs  duly  paid  Sill  &  Co.  for  these 
sugars,  according  to  the  contract;   and  afterwards,  on  their 
application,  18  hogsheads  were  delivered  by  Sill  &  Co.  to  the 
plaintiflfs,  and  by  them  removed ;  namely,  8  hogsheads  on  the 
20th,  and  10  on  the  25th  of  October,  1810.     Sill  &  Co.  did  noi 
inform  the  defendant  of  the  sale  of  these  sugars  to  the  plaintiffs 
nor  of  the  delivery  of  those  last-mentioned,  nor  did  they  rem 
to  him  the  purchase  money  by  them  received  from  the  plaintifi 
The  remaining  87  hogsheads  continued  in  the  warehouse  of  S 
[  •404  ]      *&  Co.  until  their  bankruptcy,  when  they  were  taken  possess! 
of  by  the  defendant ;  and  upon  his  refusal  to  deliver  them  to  1 
plaintiffs,  this  action  was  brought.    If  the  plaintiffs  are  eiitit 
to  recover,  the  amount  of  the  damages  was  agreed  to  be  set 
by  arbitration   at  Liverpool.     The  question  for   the    opii 
of    the  Court   was    whether   the    plaintiffs    were    entitled 
recover  ?  if  they  were,  the  verdict  was  to  stand,  or  be  en1 
for  such  sum  as  should  be  awarded :  if  not,  a  nonsuit  was 
entered. 

[This  question  having  been  argued,] 

[  407  ]       Lord  Ellenborough,  Ch.  J. : 

This  is  an  action  brought  by  the  plaintiffs  to  recover  lli< 
of  certain  hogsheads  of  sugar  purchased  by  them  of  Sill 
who  are  brokers  at  Liverpool,  which  the  defendant   clu 
retain  as  his  property,  as  having  been  improperly  disposer 
Bill  &  Co.,  to  whom  he  had  entrusted  them  for   tlie   i>ur] 
[  •408  ]      sale  under  a  limited  authority,  which  they  *had  exceeded 
of  the  argument  in  this  case  has  turned  upon    the 
whether  Sill  &  Co.  were  invested  with  a  general  autlioiit 
the  sugars :  when  that  question  is  discussed,  it  may  be 
to  consider  the  distinction  between  a  particular   and    : 
authority;   the  latter  of  which  does  not  import   an    u 
authority,   but    that  which    is  derived  frona    a     mul    i 
instances;  whereas  the  former  is  confined    to     an        i 
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instance.     Such  was  the  distinction  which  governed  the  decision  Whitbhkad 

in  Fenn  v.  Harrison  (3  T.  E.  757),  and  in  the  MS.  case  cited.  +     tuckbtt. 

Now  in  that  sense  of  the  term  **  general  authority,"  Sill  &  Co. 

were  general  agents ;  for  they  bought  and  sold  in  a  multitude  of 

instances  in  their  own  names,  paid  and  received  the  money  in 

their  own  names,  and  blended  their  accounts  of  receipts  and 

payments,  without  carrying  each  order  to  a  separate  account  with 

the  defendant :  and  although  there  was  a  communication  between 

them  and  the  defendant  as  to  the  price  and  time  of  sale,  yet  the 

world  was  not  privy  to  that  communication,  and  had  therefore 

no  means  of  knowing  that  their  general  authority  was  controlled 

by  the  interposition  of  any  check.    But  even  looking  to  the 

letters,  I  find  nothing  in  them  to  contravene  a  general  power  of 

sale.    There  are  indeed  particular  allusions  as  to  the  price  and 

time  of  sale,  by  way  of  advice  and  instruction ;  but  I  cannot  find 

that  they  contain  any  general  prohibition  to  sell,  nor  any  absolute 

limitation  of  the  terms  on  which  they  were  to  sell.    In  the  letter 

of  the  9th  of  August,  the  defendant  writes  to  Sill  &  Co.  ''  that 

they  may  sell  the  whole  of  the  St.  Croix  sugars  at  68«.  or  69«. 

on  the  best  terms,  to  safe  men."    If  these  expressions  are  to  be 

construed  into  so  many  restrictions  of  the  power  of  the  brokers, 

it  will  follow  that  they  were  not  only  limited  as  *to  price,  but       [  •ic^  ] 

also  as  to  the  terms  of  sale,  which  according  to  the  letter  were 

to  be  the  best,  and  as  to  the  purchasers  who  were  to  be  safe 

men:  and  if  in  either  of  these  respects  the  contract  made  by 

them  should  fail,  their  principal  would  have  a  right  to  reject  it. 

But  if  this  could  be  done,  in  what  a  perilous  predicament  would 

the  world  stand  in  respect  of  their  dealings  with  persons  who 

may  have  secret  communications  with  their  principal.     Such 

communications  therefore  must  not  be  taken  as  limitations  of 

their  power,  however  wise  they  may  be  as  suggestions  on  the 

part  of  the  principal.    In  another  letter  the  defendant,  alluding 

to  information  which  his  house  had  received  from  Sill  &  Co.,  of 

their  having  disposed  of  some  lots  of  sugars,  remarks  "  that  they 

t  That  was  a  case  where  a  servant  and  brought  trover  against  the  pur- 
was  sent  with  a  horse  to  a  fair  with  chaser  ;   and  it  was  held    that    he 
instructions  not  to  sell  under  a  cer-  might  recover,  because  the  servant 
tain  price.    The  servant  sold  it  for  a  was  not  his  general  agent. — E.  C. 
less  sum.    The  master  gave  notice 

R.R. — ^VOL.  Xin.  L  L 


514  1812.    K.  B.     15  EAST,  409—410.  [r.R. 

Whitehead  aire  sorry,  as  their  late  intention  was  to  hold  every  cask  until  the 
TccKETT.  prices  got  much  higher."  Now  this  is  the  very  language  of  a 
person  who  had  given  his  broker  an  authority  to  exercise  his 
discretion  upon  the  subject,  and  not  of  one  who  might  have 
repudiated  the  contract  as  being  contrary  to  his  instructions. 
The  subsequent  letter  of  the  27th  of  August  to  Sill  &  Co.  states* 
"  when  you  can  obtain  10«.  per  cwt.  on  cost,  we  may  be  inclined 
to  sell  a  few  of  our  sugars,"  &c.  This  is  a  mere  communication 
of  si)eculation  and  advice  from  the  principal  to  the  brokers, 
which  presumes  a  general  authority  in  the  brokers,  with  a  desire, 
on  the  part  of  the  principal,  to  direct  them  in  the  exercise  of  it. 
The  case  of  Paterson  v.  Ta8h,\  is  not  involved  in  the  decision  of 
this:  when  that  case  comes  directly  before  us,  we  shall  take 
occasion  to  consider  it  apart.  Looking  then  at  this  correspon- 
dence (which  might  perhaps  have  been  more  properly  left  to  the 
consideration  of  a  jury),  we  find  that  there  was  a  sale  of  part  of 
t  •^lo  ]  these  sugars  recognized  in  one  instance  by  the  *defendant,  and 
that  subsequently  there  was  not  any  positive  prohibition  against 
future  sale.  Upon  the  whole,  therefore,  I  think  it  must  be 
inferred  that  Sill  &  Co.  had  a  general  authority  to  sell,  and  that 
the  sale  made  by  them  is  valid. 

Grose,  J. : 

I  have  had  considerable  doubts  on  this  question  as  the  argu- 
ment has  gone  on :  I  was  inclined  at  first  to  think,  from  the 
letters  stated  in  the  case,  and  from  finding  the  defendant  con- 
stantly speaking  in  them  of  selling  at  certain  prices,  that  Sill  <& 
Co.  had  not  a  general  authority  to  sell :  but  upon  consideration 
I  think  the  discretion  of  the  brokers  was  left  very  much  at  large 
in  the  business;  and  when  that  is  the  case,  it  would  be  very 
dangerous  to  hold  third  persons  bound  by  communications 
passing  behind  their  back  between  a  principal  and  his  broker.  I 
think,  therefore,  under  these  circumstances,  that  the  principal 
was  bound  by  the  acts  of  the  brokers. 

Lb  Blanc,  J. : 

The  plaintiffs  are  the  vendees  from  Sill  &  Co.  of  certain 
t  2  Stra.  1178. 


\ 
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hogsheads  of  sugars,  for  which  they  have  paid  the  value ;  the  Whitehead 

defendant  is  the  person  who  employed  Sill  &  Co. ;  and  the     tltckett. 

question  is  whether  the  Court  can  collect  from  the  circumstances 

stated,  that  Sill  &  Co.  had  a  general  authority  to  sell  ?    In  order 

to  determine  that  question,  I  think  the  Court  is  not  to  look  to 

the  correspondence  as  it  relates  to  this  particular  parcel  of  sugars 

only,  but  as  it  is  connected  with  all  the  circumstances  of  the 

case.    It  appears  then  that  the  goods  were  left  with  Sill  &  Co. 

for  sale ;  and  although  they  had  not  a  general  authority  expressly 

given  to  them  by  the  letters,  yet  that  in  many  instances  they 

bought  *and  sold  for  the  defendant  in  their  own  names,  without       [  *^n  ] 

making  any  specific  appropriation  to  the  separate  account  of  the 

defendant  either  of  the  monies  received  in  respect  of  such  sales, 

or  of  the  monies  expended  on   such  purchases.     Thus  they 

appeared  acting  as  general  agents  for  the  defendant ;  and  upon 

one  occasion  in  particular  (already  alluded  to  by  my  Lord), 

when  the  defendant  received  intelligence  of  their  having  sold  a 

lot  at  a  lower  price  than  he  intended,  instead  of  repudiating  the 

bargain  as  contrary  to  his  instructions,  we  find  him  indeed 

expressing  his  sorrow  thereupon,  but  acquiescing  in  that  which 

had  been  done.    Can  the  Court  then  say,  after  these  instances 

of  general  authority  exercised  over  the  goods  of  the  principal, 

that  in  this  particular  instance  the  authority  of  Sill  &  Co.  was 

controlled,  so  as  to  invalidate  a  sale  made  by  them  to  a  bond  fide 

purchaser  ?    I  think  it  cannot,  but  that  under  the  circumstances 

we  must  hold  the  defendant  to  be  bound  by  the  general  authority 

thus  given  to  Sill  &  Co.    It  is  unnecessary  to  enter  into  the 

question  whether  an  agent  who  exceeds  his  authority  can  bind 

his  principal. 

BAtLEY,  J. : 

I  think  the  only  conclusion  to  be  drawn  from  the  facts  stated 
is  that  Sill  &  Co.  had  a  general  authority  to  sell,  and  that  it 
would  be  a  fraud  on  the  public  to  hold  otherwise.  Sill  &  Co. 
were  common  brokers  for  the  sale  of  sugars ;  and  if  the  defen- 
dant suffered  them  to  buy  and  sell  for  him  in  their  own  names, 
and  thereby  to  hold  themselves  out  to  the  world  as  the  owners 
of  the  goods,  he  must  be  taken  to  have  given  them  a  general 

L  L  2 
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Whitkbead  authority.     There  was  nothing  to  designate  him  as  the  owner ; 
TucKETT.     neither  the  bills  of  sale  being  in  his  name,  nor  the  price  of  the 
[*412]       goods  sold  or  purchased  ^carried  to  his  separate  account:  so 
that  in  all  respects  Sill  &  Co.  appeared  as  the  owners.    If 
therefore  they  have  abused  the  confidence  reposed  in  them,  the 
defendant,   who  entrusted  them,   and  not  the  plaintiSB,  the 
innocent  purchasers,  must  suffer  for  it.    I  agree,  therefore,  that 
the  plaintiffs  are  entitled  to  recover. 

Per  Curiam  :  Postea  to  the  plaintiffs. 


1812.  INGHAM   AND   Others  v.  AGNEW. 

'^—'  (15  Eaat,  517—522.) 

[  517  ]  An  Admiralty  licence,  obtained  under  the  Convoy  Act,  43  Geo.  II 

c.  57,  for  a  ship  to  sail  without  convoy ;  describing  her  as  bound  on 
voyage  to  Gibraltar,  when  in  fact  she  sailed  from  hence  with  instTuctk 
to  make  the  best  of  her  way  direct  to  Palermo,  without  toucbin<> 
Gibraltar,  unless  ordered  into  the  bay  by  any  cruizers  which  she  tuv 
meet  in  passing  by  it;  is  fraudulent  and  void,  and  will  not  legalize 
insiu*ance,  by  the  charterer  of  such  ship  sailing  without  convoy,  \i 
goods  put  on  board,  and  insured  from  hence  to  Palermo,  &c.  ' 
liberty  to  proceed  to  any  ports  to  seek  convoy,  &c. ;  and  therefore 
not  cover  a  loss  which  happened  in  the  latter  part  of  the  voyage ;  tli 
the  ship  did  in  fact  go  into  Gibraltar,  being  compelled  to  it  by  eXn 
weather  against  the  master's  intentions,  and  though  no  convoy  ^ 
be  procured  there,  nor  licence  to  proceed  without  it. 

This  was  an  action  upon  a  policy  of  insurance,  subscribe 
the  defendant,  for  200Z.,  on  goods  on  board  the  ship  Ocr 
and  from  Hull  to  Palermo,  Messina,  and  Malta,  all  or  a 
with  liberty  to  proceed  to  any  ports  or  places  to  seek  f  oi 
or  exchange  convoy,  or  for  the  purpose  of  discharging  or 
in  goods ;  with  leave  to  carry  letters  of  marque,  and  -with 
to  chase,  capture,  man,  and  send  into  port  any  prize  or 
The  interest  was  alleged  in  the  plaintiffs,  and  the  loss  av  ; 
be  by  capture.  The  declaration  also  contained  the  usua 
[•518]  counts.  At  the  *  trial  at  Guildhall  before  Lord  EllenI  i 
Ch.  J.,  a  verdict  was  found  for  the  plaintiffs  for  200/.,  s 
the  opinion  of  the  Court  on  the  following  case. 

The  plaintiffs  having  hired  the  ship  Ocean,  by  charter-; 
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a  voyage  to  Messina,  Palermo,  or  Malta,  loaded  a  cargo  of  goods,  Inoham 
in  which  they  were  duly  interested,  on  board  her  at  Hull  for  agnkw. 
Palermo,  procured  the  policy  in  question  to  be  effected,  and 
obtained  a  licence  from  the  Admiralty,  dated  the  29th  of  June, 
1810,  authorizing  the  ship  (which  is  therein  described  as  bound 
on  a  voyage  to  Gibraltar,  without  mentioning  any  other  port,) 
to  sail  from  Hull  to  Gibraltar  without  convoy.  The  sailing 
instructions  to  the  master  for  his  voyage  were  given  in  the 
following  letter:  "Hull,  14th  July,  1810.  Captain  Thomas 
Anbane,  on  receipt  of  this  you  will  immediately  proceed  with  the 
Ocean  under  your  command,  from  hence  to  Spithead,  where  you 
will  make  the  necessary  inquiries  about  the  convoy.  If  you  find 
there  is  one  appointed  for  the  Mediterranean  on  the  point  of 
sailing,  you  are  to  take  advantage  of  it :  but  as  you  are  on 
no  account  to  wait  for  it  longer  than  the  wind  may  continue 
favourable,  you  must  not  take  instructions  until  it  is  actually 
under  weigh,  that  you  may  be  at  full  liberty  to  pursue  your 
voyage  singly,  should  the  convoy  not  sail  the  moment  the  wind 
becomes  fair.  In  that  case  you  will  make  the  best  of  your  way 
direct  to  Palermo,  without  touching  either  at  Gibraltar  or  any  other 
port :  if,  however,  in  passing  Gibraltar,  you  are  ordered  into  the 
bay  by  any  of  the  cruizers,  in  order  to  join  convoy  bound 
upwards,  you  must  comply ;  but  not  otherwise ;  as  your  great 
object  must  be  to  get  to  Palermo,  your  port  of  destination,  in  as 
short  a  time  as  possible."  The  master,  on  the  18th  of  July  in 
the  same  year,  sailed  from  *Hull  with  the  said  ship  and  cargo  [  ^519  ] 
on  the  voyage  insured,  having  no  goods  on  board  for  Gibraltar, 
but  with  clearances  for  Gibraltar,  Malta,  and  Messina.  When 
the  ship  arrived  in  the  Gut  of  Gibraltar,  the  master  was  com- 
pelled by  stress  of  weather  to  put  into  that  port.  Had  the 
weather  been  favourable,  he  would  not  have  done  so,  but  would 
have  proceeded  direct  to  Palermo,  agreeably  to  his  instructions. 
The  course  of  the  voyage  to  Palermo  and  to  Gibraltar  is  the  same, 
until  the  vessel  arrives  in  the  Gut  of  Gibraltar.  He  arrived  at 
Gibraltar  on  the  25th  of  August,  and  staid  there  ten  days, 
during  which  time  he  made  inquiry  for  convoy  to  sail  from 
Gibraltar  on  the  further  prosecution  of  his  voyage,  and  would 
have  sailed  with  such  convoy  if  any  had  been  appointed ;  but 
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iwoHAM      there  was   not   then  any  convoy  appointed,  nor  any  person 
AoKEw.      At  Gibraltar  authorized  to  appoint  convoys,  or  to  grant  licence 
to  sail  or  depart  without  convoy.    Convoys  for  Sicily  and  other 
places  in  the  Mediterranean  frequently  sailed  from  England. 
On  the  25th  of  September  the  ship  sailed  from  Gibraltar,  mth- 
out  convoy,  on  the  further  prosecution  of  her  voyage,  and  doling 
such  voyage  was  captured  by  the  enemy,  whereby  the  ship  and 
cargo  became  wholly  lost.    If  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be 
entered. 

[After  argument :] 

r  521  ]       Lord  Ellbnborouoh,  Ch.  J. : 

If  the  Crown  be  deceived  at  the  time  of  the  licence  granted,  it 
cannot  be  made  good  by  what  happens  afterwards.  The  ques- 
tion is  whether  a  licence  for  a  ship  to  go  to  Gibraltar  witliou 
convoy  was  good  at  the  time  when  there  existed  no  intention  a 

[  •622  ]  all  to  go  there.  The  Crown  might  well  have  *  thought  that  t\j 
voyage  was  to  terminate  at  Gibraltar ;  it  might  have  dispense 
with  the  waiting  for  convoy  upon  a  supposition  that  the  objc 
of  the  voyage  was  to  supply  Gibraltar  with  necessaries ;  and  m 
it  appears  that  at  the  veiy  time  the  parties  obtaining  t) 
licence  meditated  a  voyage  up.  the  Mediterranean.  The  voy  i 
was  therefore  illegal,  and  the  insurance  void. 

The  other  Judges  concurred ;  and  Baylet,  J.  added  that 
original  sailing  of  the  vessel  under  such  a  licence  was  f  raudul 
for  she  never  did  sail /or  Gibraltar. 

Judgment  q/"wofisi 
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BAETON  V.   FITZGERALD.  1812. 

(15  Eafit,  530—547.)  ^^' 

The  assignor  in  a  deed  of  assignment  of  a  lease,  after  recItiDg  the  r  530  1 
original  lease  granted  to  another  for  the  term  of  ten  years,  which  by 
mesne  assignments  had  vested  in  him,  and  that  the  plaintiff  had  con- 
tracted for  the  absolute  purchase  of  the  premises,  bargained,  sold, 
assigned,  transferred,  and  set  over  the  same  to  the  plaintiff,  for  and 
during  all  the  rest,  &c.  of  the  said  term  of  ton  years,  in  as  ample 
manner  as  the  assignor  might  have  held  the  same,  subject  to  the  pay- 
ment of  rent  and  performance  of  covenants ;  and  then  covenanted  that 
it  was  a  good  and  subsisting  lease,  valid  in  law,  in  and  for  the  said 
premises  thereby  assigned,  and  not  forfeited,  &c.  or  otherwise  deter- 
mined, or  become  void  or  voidable:  held  that  the  generality  of  this 
covenant  for  title,  which  was  supported  by  the  recital  of  the  bargain  for 
an  absolute  term  of  ten  years,  was  not  restrained  by  other  covenants 
'  which  went  only  to  provide  for  or  against  the  acts  of  the  assignor  him- 
self, or  those  who  claimed  under  him ;  such  as,  1st,  a  covenant  against 
incumbrances,  except  an  under-lease  of  part  by  the  assignor  for  three 
years;  2ndly,  for  quiet  enjoyment;  3rdly,  for  further  assurance:  and 
therefore  where  it  appeared  that  the  original  lease  was  for  ten  years, 
determinable  on  a  life  in  being,  which  dropped  before  the  ten  years 
expired,  though  not  till  after  the  covenant  of  the  assignor,  held  that  the 
assignee  might  assign  a  breach  upon  the  absolute  covenant  for  title. 

The  plaintiff  declared  in  covenant  on  an  indenture  of  the 
26th  of  October,  1808,  between  the  defendant  and  the  plaintiff; 
reciting  that  by  indenture  of  lease,  dated  the  16th  of  September, 
1807,  Ann  Bockall  demised  to  James  Smith  a  messuage,  &c.  and 
premises  in  the  parish  of  St.  James,  Westminster,  to  hold  from 
Michaelmas,  1807,  for  the  term  of  ten  years,  at  the  yearly  rent 
of  50/ . :  and  also  reciting  that  by  divers  mesne  assignments,  and 
ultimately  by  an  assignment  dated  the  26th  of  August,  1808,  the 
fiaid  messuage,  &c.  had  become  vested  in  the  defendant  for  the 
remainder  of  the  said  term  of  ten  years  then  to  come  and 
unexpired  ;  and  reciting  that  the  plaintiff  had  contracted  *with  [  •531  ] 
the  defendant  for  the  absolute  purchase  of  the  said  messuage, 
&Q.  comprised  in  the  said  therein-before  in  part  recited  indenture 
of  lease,  for  1802.;  the  defendant,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  180Z.  paid  to  him  by  the 
plaintiff,  did  bargain,  sell,  assign,  transfer,  and  set  over  to  the 
plaintiff  all  that  the  said  messuage,  &c.  therein-before  mentioned 
to  be  demised  by  the  said  in  part  recited  indenture  of  lease,  and 
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Babton  thereby  assigned  or  intended  so  to  be,  together  with  the  said 
FiTzaBEALD.  recited  indenture  of  lease  itself,  and  all  benefit  thereof,  to  have 
and  hold  the  same  to  the  plaintiff  from  Michaelmas  last,  for  and 
during  all  the  rest,  residue,  and  remainder  of  the  said  term 
of  ten  years,  in  and  by  the  said  recited  indenture  of  lease 
granted,  and  from  thence  to  come  and  unexpired,  in  as  full, 
large,  ample,  and  beneficial  a  manner,  to  all  intents  and  pur- 
poses, as  the  defendant  might,  could,  or  ought  to  have  held  or 
enjoyed  the  same,  if  the  said  indenture  of  assignment  had  not 
been  made :  subject  nevertheless  to  the  payment  of  the  yearly 
rent  and  to  the  performance  of  the  covenants  reserved  and  con- 
tained in  the  said  therein-before  in  part  recited  indenture  of  lease, 
on  the  part  of  the  lessee  or  assignee  of  the  said  premises  thereby 
assigned,  to  be  paid  and  performed.  And  the  defendant  by  the 
said  indenture  of  assignment  did  covenant  with  the  plaintiff 
that  the  said  therein-before  in  part  recited  indenture  of  lease  was 
a  good  and  subsisting  lease  valid  in  the  law  of  and  for  the  said 
premises  thereby  assigned,  and  not  forfeited,  surrendered,  or 
otherwise  determined,  or  become  void  or  voidable.  By  virtue  of 
which  said  indenture  of  assignment  the  plaintiff  entered  upon 
the  said  premises  so  assigned,  and  became  possessed  thereof 
until  the  said  before-mentioned  indenture  of  lease  was  avoided 

I  ♦532  ]  and  determined,  as  *after  mentioned.  The  plaintiff  then,  after 
alleging  performance  of  all  things  in  the  indenture  of  assign- 
ment contained  on  his  part  to  be  performed,  &c.  averred  that 
the  said  indenture  of  lease  in  part  recited  in  the  said  indenture 
of  assignment  thereof  to  him,  was  not  a  good  and  subsisting 
lease  valid  in  the  law,  of  and  for  the  said  premises  by  the  last- 
mentioned  indenture  assigned,  in  this,  that  the  said  indenture  of 
lease,  and  the  term  thereby  demised  at  the  time  of  making  of  such 
lease,  and  also  at  the  time  of  the  making  of  the  defendant's 
covenant  in  that  behalf  as  aforesaid,  were  severally  voidable  and 
determinable  by  the  death  of  one  Henry  de  la  Touche  the  elder, 
who  during  the  said  term  granted  by  the  said  indenture  of  lease 
as  aforesaid,  viz.  on  the  Ist  of  September,  1808,  at,  &c.  died ; 
and  thereupon  afterwards  in  Trinity  Term,  49  Geo.  III.,  one 
Henry  de  la  Touche,  who,  by  means  of  the  death  of  H.  de  la 
Touche  the  elder,  had  become  and  then  was  entitled  to  the 
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possession  of  the  said  messuage  and  premises,  brought  his  eject-      Babton 
ment  in  the  Court  of  E.  B.  for  the  recovery  of  the  said  premises,  fitzoebald. 
and  obtained  judgment,  &c.    Whereupon  the  plaintiff,  in  order 
to  prevent  his  being  turned  out  of  possession  of  the  said  pre- 
mises, afterwards  on  the  17th  of  December,  1810,  was  obliged 
to  yield  them  up  to  the  said  H.  de  la  Touche,  &c. 

The  defendant,  after  craving  oyer  of  the  indenture,  set  it  out 
at  length,  whereby,  after  the  recitals  before  stated  in  the  declara- 
tion, the  defendant  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  plaintiff  all  that  the  said  messuage  thereby 
assigned,  together  with  the  said  in  part  recited  indenture  of  lease 
itself,  and  all  benefit  thereof,  *^  and  all  the  estate,  right,  title, 
interest,  term  and  terms  of  years  therein  to  come  and  un- 
expired *benefit,  property,  profit,  claim,  and  demand  whatsoever  [  •533  ] 
of  the  defendant  in  the  thereby  assigned  premises  by  virtue  of 
the  said  in  part  recited  indenture  of  lease  or  otherwise  howso- 
ever, to  hold,  &c.  (as  before).  And  then  it  set  out  the  covenants 
of  the  defendant  in  order ;  (1st,)  that  he  (the  defendant)  hath 
not  at  any  time  theretofore  made,  done,  or  committed,  or 
willingly  permitted  or  suffered  to  be  done  any  act,  deed,  matter 
or  thing  whatsoever,  whereby  the  said  premises  hereby  assigned 
are,  can,  shall,  or  may  be  charged,  assigned,  impeached,  incum- 
bered, or  affected  in  title,  estate,  or  otherwise  howsoever,  save 
and  except  an  agreement  with  one  W.  Anderson  for  the  occupa- 
tion of  part  of  the  said  premises  for  the  term  of  three  years  from 
the  10th  of  October  instant.  (2nd,)  And  also  that  the  said  in 
part  recited  indenture  of  lease  is  a  good  and  subsisting  lease, 
valid  in  the  law,  of  and  for  the  said  premises  hereby  assigned, 
and  not  forfeited,  surrendered,  or  otherwise  determined,  or 
become  void  or  voidable.  (3rd,)  And  further,  that  it  should  be 
lawful  for  the  plaintiff  from  time  to  time  and  at  all  times  there- 
after during  the  said  term  thereby  granted,  peaceably  and 
quietly  to  enter  into,  have,  hold,  occupy,  and  enjoy  the  said 
premises  assigned,  &c.  and  take  the  rents,  &c.  for  his  own  use 
and  benefit,  for  and  during  all  the  rest,  residue,  and  remainder 
now  to  come  and  unexpired  of  the  said  term  of  ten  years  in  and 
by  the  said  in  part  recited  indenture  of  lease  granted,  without 
any  the  lawful  let,  suit,  hindrance,  interruption,  or  denial  of  the 
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Babton      defendant,  his  executors,  &c.  or  any  other  person  or  persons 

Fitzgerald,  lawfully  claiming  or  to  claim  the  same  premises  by,  from,  under, 

or  in  trust  for  him,  them,  or  any  of  them.     (4th,)  And  lastly, 

[  *534  ]  that  the  defendant  should  from  time  to  time  and  at  all  ^times 
thereafter  during  the  residue  of  the  said  term,  granted  by  the 
said  in  part  recited  indenture  of  lease,  at  the  request  and  costs 
of  the  plaintiff,  make,  do  and  execute,  or  cause  and  procure  to 
be  made,  done  and  executed  all  and  every  or  any  further  act, 
deed,  matter,  or  thing  whatsoever  for  the  further,  better,  more 
perfect  and  absolute  assigning  and  assuring  the  said  indenture  of 
lease,  and  the  said  messuage  and  premises  thereby  demised  and 
then  assigned  to  the  plaintiff,  for  all  the  remainder  of  the  said 
term  of  ten  years  which  should  be  therein  then  to  come  and 
unexpired,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  by  the  plaintiff,  &c.  should  be  reasonably  advised  or 
required.  And  then  the  defendant  pleaded,  1st,  non  est  factum. 
2ndly,  that  the  said  indenture  of  lease,  and  the  term  thereby 
demised,  neither  at  the  time  of  making  the  said  lease,  nor  at  the 
time  of  making  the  covenant  of  the  defendant  in  that  behalf, 
were  voidable  or  determinable  by  the  death  of  the  said  Henry  de 
la  Touche  the  elder,  in  manner  and  form  as  alleged  by  the 
plaintiff.  Srdly,  that  although  the  said  lease  was  determinable 
by  the  death  of  the  said  Henry  de  la  Touche  the  elder,  as  alleged 
by  the  plaintiff,  yet  that  the  said  Henry  de  la  Touche  did  not 
die,  nor  was  the  said  lease  determined  until  after  the  making  of 
the  said  covenant;  and  that  at  the  time  of  making  the  said 
covenant  the  said  indenture  of  lease  was  a  good  subsisting  lease, 
and  then  valid  in  the  law,  of  and  for  the  said  premises  thereby 
assigned,  and  not  then  forfeited,  surrendered,  or  otherwise  deter- 
mined or  become  void,  nor  had  the  same  then  become  voidable. 
And  4thly,  that  though  the  said  lease  was  voidable  and  deter- 
minable, and  that  the  said  Henry  de  la  Touche  did  take  such 

I  •535  ]  proceedings  as  mentioned  in  the  declaration,,  yet  that  *the  said 
lease  was  not  made  so  voidable  and  determinable  by  any  act 
or  deed  of  the  defendant,  or  by  his  sufferance  or  permission, 
nor  were  such  proceedings  taken  by  any  persons  lawfully  claim- 
ing the  said  premises  by,  from,  under,  or  in  trust  for  the  de- 
fendant or  his  assigns.     The  plaintiff  by  his  replication  took 
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issue  on  the  two  first  pleas,  and  demurred  generally  to  the  two      Barton 


r. 

Fitzgerald. 


last. 

[After  argument  upon  the  demurrer :] 

Lord  Ellenborouoh,  Ch.  J. :  [  sii  ] 

It  is  a  true  rule  of  construction  that  the  sense  and  meaning  of 
the  parties  in  any  particular  part  of  an  instrument  may  be  col- 
lected ex  antecedentibus  et  consequentibus :  every  part  of  it  may 
be  brought  into  action  in  order  to  collect  from  the  whole  one 
uniform  and  consistent  sense,  if  that  may  be  done.  This  is  a 
hard  case  upon  the  defendant,  who  may  perhaps  be  made  to 
suffer  from  the  negligence  of  the  person  who  prepared  the  deed 
for  him,  by  covenanting  for  title  in  too  general  terms.  We  can 
only  look  however  to  the  sense  and  meaning  of  the  parties  as 
they  are  to  be  collected  from  the  deed  itself.  It  begins  by 
reciting  that  the  premises  were  demised  for  the  term  of  ten 
years,  and  that  by  assignment  in  the  following  year  they  had 
become  vested  in  this  assignor  for  the  remainder  of  the  said 
term  of  ten  years.  This  recital  is  *fairly  to  be  brought  forward  [  •542  ] 
in  order  to  construe  every  covenant  in  the  deed:  and  when  I 
find  such  a  recital  of  an  absolute  term  without  any  qualification, 
it  is  a  considerable  help  to  the  construction  of  a  subsequent 
covenant,  where  he  covenants  in  absolute  terms  that  it  is  a  good 
and  subsisting  lease,  valid  in  law  for  the  premises  thereby 
assigned,  and  not  forfeited,  &c.  or  otherwise  determined,  or 
become  void  or  voidable.  After  such  recital  the  assignor 
bargains,  sells,  and  assigns,  &c.  to  the  assignee  the  demised 
premises,  with  the  indenture  of  lease,  to  have  and  hold  the 
same  to  the  assignee  for  and  during  all  the  rest,  &c.  of  the  said 
term  of  ten  years  which  he  had  before  contracted  to  sell,  in  as 
ample  manner,  &c.  as  if  that  assignment  had  not  been  made.  In 
no  part  is  there  any  mention  of  the  term  being  determinable  by 
the  death  of  H.  de  la  Touche;  therefore  the  assignee  had  nothing 
to  guide  him,  as  to  the  duration  of  the  term,  but  the  language 
used  by  the  assignor  in  describing  it.  Then  the  assignor 
covenants,  first,  that  he  has  done  nothing  to  incumber  the 
premises,  except  the  under-lease  of  part  to  Anderson.    He  did 
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Bjibton  right  to  introduce  that  exception :  but  that  is  an  under-lease  for 
FiTzoEBALD.  three  years  absolute ;  and  that  very  exception  imports  that  he 
had  a  right  to  incumber  absolutely  for  three  years.  Then  comes 
the  second  covenant  relied  on  by  the  assignee,  that  it  is  a  good 
and  subsisting  lease,  valid  in  law,  of  and  for  the  said  premises 
thereby  assigned,  &c.  and  not  forfeited,  &c.  or  become  void  or 
voidable.  It  is  said  that  it  was  a  good,  subsisting  and  valid 
lease  of  the  premises ;  but  the  covenant  goes  further,  and  affirms 
its  validity  for  the  premises  thereby  assigned :  now  that  included 
a  lease  for  the  residue  of  the  term  of  ten  years  absolute.  Then 
[  *&43  ]  follows  the  covenant  for  quiet  enjoyment  against  *the  acts  of 
himself  or  any  person  claiming  under  him.  That  would  not  be 
rendered  unnecessary,  though  the  previous  covenant  should  be 
construed  absolutely ;  for  the  one  relates  to  the  title  itself,  the 
other  to  the  assignor's  own  acts  subsequent  to  its  vesting  in  him, 
to  protect  the  assignee  against  any  sub-leases  or  assignments 
before  granted  by  the  assignor,  which  would  not  make  the 
original  lease  invalid.  The  last  covenant  is  for  further 
assurance.  It  appears,  therefore,  that  all  the  other  cove- 
nants would  be  operative,  though  the  second  were  construed 
to  be  absolute.  If  the  rest  of  the  covenants  had  imported  a 
contrary  intent  to  the  general  words  then  appearing  to  have 
been  improvidently  introduced  into  one  part  of  the  deed,  the  case 
would  have  admitted  of  a  different  consideration:  but  when  I 
find  a  recital  in  the  beginning  of  the  subject-matter  of  the 
contract,  being  for  the  residue  of  a  term  of  ten  years,  without 
any  contingency  annexed,  and  afterwards  find  an  absolute 
covenant  in  its  terms  for  the  validity  of  such  a  lease,  together 
with  other  covenants  against  his  own  acts  and  those  claiming 
from  him ;  I  cannot  say  that  we  are  not  to  give  effect  to  the 
general  words  of  the  covenant ;  and  we  cannot  do  otherwise, 
without  rejecting  the  word  ''and,"  and  reading  instead  of  it, 
''that  is  to  say:"  but  looking  at  the  whole  deed,  there  is  nothing 
from  whence  we  can  collect  such  a  meaning  as  would  warrant  so 
narrowed  a  construction. 

Gbose,  J. : 
The  question  arises  on  the  words  of  a  covenant,  and  we  have 
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to  consider  what  was  the  intent  of  the  covenantor.  On  the  one  Babton 
side  it  is  said  to  have  been  his  intention  to  sell  and  assign  a  Fitzgerald. 
certain  lease  for  the  remainder  *of  a  term  of  ten  years  undeter-  [  •ba  ] 
minable :  that  is  denied  on  the  other  side,  who  say  that  the 
intention  was  to  covenant  only  for  a  lease  for  that  term,  deter- 
minable on  the  death  of  a  certain  person.  Such  being  the 
contention  on  either  side,  this  is  the  plainest  case  I  ever  saw. 
The  defendant  professes  in  the  deed  to  sell  the  residue  of  a  certain 
term  of  ten  years  :  the  words  do  not  import  that  it  was  a  term 
determinable  on  the  death  of  any  person,  or  that  it  was  deter- 
minable at  all  before  the  end  of  the  ten  years,  except  indeed  by  the 
act  of  the  assignee  himself ;  bat  that  it  was  for  an  absolute  term 
of  ten  years  in  its  creation.  Then  he  covenants  in  general  terms 
that  it  is  a  good  and  subsisting  lease  valid  in  law  for  the  premises 
assigned,  and  not  determined,  or  become  void  or  voidable.  The 
plain  meaning  of  this  is  that  the  lease,  before  described  as  a 
lease  for  ten  years,  without  any  qualification,  was  to  last  for  the 
ten  years,  unless  it  were  before  determined  by  the  act  of  the 
assignee.  And  taking  into  consideration  also  all  the  other 
covenants,  it  is  clear  that  the  parties  intended  that  the  assignee 
should  have  the  lease  for  the  residue  of  the  ten  years,  not 
determined,  or  void,  or  voidable  but  by  his  own  act. 

Le  Blanc,  J.  : 

The  question  arises  on  the  second  covenant,  and  branches  into 
two  considerations ;  first,  whether  taking  that  covenant  by  itself, 
on  which  alone  the  plaintiff  in  his  declaration  has  assigned  a 
breach,  and  applying  it  to  the  third  plea,  in  which  the  defen- 
dant states  that  though  the  lease  was  determinable  by  the  death 
of  Henry  de  la  Touche,  yet  that  it  was  not  determined  till  after 
the  making  of  the  covenant,  but  that  at  the  time  of  making  the  cove- 
nant it  was  a  good  subsisting  lease,  then  valid,  and  not  determined, 
or  become  *void,  nor  had  then  become  voidable ;  the  breach  is  [  *545  ] 
well  assigned.  It  is  contended  by  the  assignor  that  he  had  at 
the  time  of  the  covenant  a  valid  lease  for  the  residue  of  the  term 
of  ten  years,  and  not  then  voidable,  notwithstanding  it  was 
determinable  on  the  death  of  H.  de  la  Touche,  who  was  then 
living.    What  the  lease  to  the  assignor  himself  contained  does 
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babtox  not  appear ;  but  we  are  to  collect  that  it  was  determinable  on  the 
FiTZGKBALD.  death  of  H.  de  la  Touche.  Consider  then  what  was  the  bargain 
between  these  parties.  The  defendant  recites  in  his  deed  a  lease 
of  the  premises  for  ten  years,  which  had  come  to  him  by  assign- 
ment for  the  residue  of  that  term:  this  it  is  which  he  professes  to 
sell,  and  for  which  he  enters  into  this  covenant.  Then  when  he 
covenants  that  the  lease  is  valid  in  law  for  the  premises  thereby 
assigned,  is  not  that  a  covenant  that  it  is  a  lease  valid  for  the 
whole  term  for  which  it  is  before  expressed  that  it  had  to  run. 
The  validity  of  it  does  not  depend  on  its  being  valid  for  one  or 
two  years  of  the  term,  but  for  the  whole  term  of  ten  years,  which 
was  the  duration  of  the  term  bargained  for ;  therefore  the  death 
of  H.  de  la  Touche  not  having  happened  before  the  making  of 
the  covenant  is  no  answer  to  the  action.  The  other  considera- 
tion is  whether  the  second  covenant,  thus  general  in  its  terms, 
and  certainly  comprehending  and  securing  the  assignee  against 
the  event  which  has  happened,  is  restrained  by  other  words  of 
covenant,  limiting  the  covenant  for  quiet  enjoyment  to  the  acts 
of  the  assignor  or  persons  claiming  from  him ;  and  against  that 
the  case  of  Gainsford  v.  Griffith  \  is  a  strong  authority.  I 
agree  that  the  intent  of  the  parties  is  to  guide  the  construction 
of  the  covenant ;  and  that  in  order  to  ascertain  that  intent  we 
may  call  to  our  attention  all  the  covenants  of  the  deed :  but  I 
[  *546  ]  cannot  *8ay  that  an  assignee  would  not  require  an  absolute 
covenant  for  a  valid  lease  during  the  whole  term  bargained  for, 
though  he  also  required  a  covenant  against  the  party's  own  acts 
and  the  acts  of  those  claiming  from  him. 

Bayley,  J. : 

I  entirely  agree  with  the  rest  of  the  Court  upon  the  construc- 
tion of  the  covenant  for  title.  The  defendant  recites  in  his 
deed  the  original  lease  granted  for  ten  years,  and  the  vesting  of 
the  term  in  him  by  assignment ;  and  as  he  does  not  describe  it 
as  subject  to  any  qualification  to  make  it  determinable  before  the 
end  of  the  ten  years,  it  must  be  taken  to  be  an  absolute  lease  for 
that  term.  Then  comes  the  general  covenant  in  the  words  which 
have  been  mentioned ;  and  by  the  known  rule  of  law  the  words 

t  1  Saund.  59. 
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of  a  covenant  are  to  be  taken  most  strongly  against  the  Babtok 
covenantor.  I  admit,  however,  that  they  may  be  restrained  by  fitzqebald 
other  words  in  the  deed,  if  we  can  see  a  clear  intention  to 
restrain  them  from  the  other  parts  of  the  deed.  But  it  would  be 
a  very  dangerous  rule,  if  it  were  to  be  applied  to  every  case  where 
ingenuity  can  shew  that  by  giving  the  natural  meaning  to  the 
words  of  the  general  covenant,  other  words  in  other  parts  of  the 
deed  might  be  rendered  nugatory.  The  intention  therefore  to 
restrain  the  general  words,  as  it  is  to  be  collected  from  the  other 
parts  of  the  deed,  must  clearly  appear.  In  Browning  v.  Wi^ht  t 
the  Court  said  that  the  latter  sentence,  that  the  covenator  had 
full  power  to  convey,  might  be  read  as  parcel  of  the  preceding 
sentence  by  which  he  covenated  that,  notwithstanding  any  act  by 
him  done  to  the  contrary,  he  was  seised  of  the  premises  conveyed 
in  fee :  for  it  was  observed  that  he  should  covenant  that  he  had 
an  absolute  right  to  convey,  though  he  would  not  covenant  abso- 
lutely *that  he  was  seised  in  fee,  but  only  that  he  was  seised  in  [  *ui  3 
fee,  notwithstanding  any  act  of  his  own.  There  was  therefore 
a  clear  intent  apparent  in  that  case  to  restrain  the  general  words 

relied  on. 

Jtidgnientfor  the  plaintiff'. 

t  5  B.  B.  521  (2  Bos.  &  P.  13). 
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1812.         PHILLIPS  AND  Others,    Assignees  of  WHITE,   a 

Jt/iiy  5 

— '  Bankrupt,   v.  RODIE  and  OxHERs.t 

[  547  ]  (15  East,  547—555.) 

Where  the  freighter  of  a  ship  coTenanted  that  if  she  should  not  be 
fully  laden,  he  would  not  only  pay  for  the  goods  on  board,  but  also  for 
so  much  in  addition  as  the  ship  would  hare  carried,  for  which  he  had 
before  stipulated  to  pay  freight,  according  to  different  rates  for  three 
descriptions  of  goods:  held  that  the  shipowner  had  no  lien  upon  the 
goods  actually  on  board  for  the  amount  of  the  dead  freight,  in  other 
words,  for  the  compensation  in  damages  which  he  was  entitled  to  for 
the  freighter's  breach  of  contract  in  not  putting  a  full  loading  on  board; 
— ^the  damages  being  unliquidated,  and  there  being  no  lien  in  such  a 
case  either  by  the  usage  of  trade  or  the  express  contract  of  the  parties. 

Nor  had  the  shipowner  any  lien  for  demurrage. 

In  trover  for  179  bales  of  cotton,  which  was  tried  at  Lan- 
caster, before  Wood,  B.,  a  verdict  was  found  for  the  plaintiffs  for 
1,955{.  18«.  2^.,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

On  the  15th  of  October,  1810,  White,  the  bankrupt,  entered 
into  a  charter-party  with  the  defendants  for  the  hire  of  the  ship 
Fhra,  of  which  the  defendants  are  owners,  on  a  voyage  from 
Liverpool  to  Surinam  and  back  again.  By  the  charter-party  the 
vessel  was  to  carry  such  lawful  goods  as  White  or  his  agents 
chose  to  put  on  board,  without  any  specification  as  to  the  sort  of 
goods.  And  after  providing  for  the  delivery  of  the  outward 
cargo  at  Surinam,  and  loading  the  homeward  cargo  there  for 
Liverpool,  the  defendants  agreed  that  the  master  should  proceed, 
wind  and  weather  permitting,  with  the  vessel  and  cargo  to  Liver- 
pool, and  on  her  arrival  there  should  deliver  the  same  to  White 
or  assigns,  in  the  same  state  and  condition  as  when  put  on  board  ; 
the  dangers  of  the  seas  and  other  inevitable  accidents  excepted  ; 
and  to  end  the  said  intended  voyage.  White  agreed  that  he 
[  •SIS  ]      would,  *within  21  running  days  to  be  computed  as  after  men- 

t  The  question  as  to  what  is  meant  6  Q.  B.  622,  40  L.  J.  Q,  B.  25T,  2o 

by  **  dead  freight"  in  a  charter-party  L.  T.  215.    In  the  latter  case  Ijord 

which  stipulates  for  a  lien  on  **  dead  ELLEiraoaouoH's  judgment  in  PAi7- 

freight/'  was  much  considered  in  the  lips  v.  Jtodie  is  claimed  as  an  autho- 

cases  of  McLean  v.  Fleming  (1871)  rity  on  both  sides  in  the  conflicting 

L.  R.  2  n.  L.  Sc.  128,  25  L.  T.  317 ;  judgmente.— B.  C. 
and  Gray  v.  Carr  (Ex.  Ch.  1871)  L.  B. 
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tioned,  cause  a  cargo  of  lawful  goods  to  be  loaded  on  board  the      Phillips 
vessel  at  Liverpool,  and  in  40  running  days  would  cause  the  same       uodie. 
to  be  discharged,  and  the  vessel  loaded  again  with  a  full  and 
complete  return-cargo  of  lawful  goods  at  Surinam,  and  to  be  dis- 
charged in  Liverpool.    White  also  agreed  to  pay  to  the  defen- 
dants for  the  freight  of  the  vessel  from  Liverpool  to  Surinam,  for 
all  goods  put  on  board,  and  in  lieu  of  custom-house  duties,  &c. 
1052.,  by  an  approved  bill  on  London,  not  exceeding  three  months' 
date;   and  for  the  freight  from  Surinam  to  Liverpool,  for  all 
goods  put  on  board  her  at  Surinam,  at  the  following  rates,  viz. 
lis.  for  every  cwt.  of  sugar,  12s.  6d.  per  cwt.  in  every  bag  of 
coflfee,  13«.  6d.  per  cwt.  in  every  cask  of  coflfee,  2hd.  for  every 
pound  of  cotton  in  square  bags,  and  3d.  for  every  pound  of  cotton 
in  round  bags.     But  if  the  vessel  should  not  be  fully  laden  with 
the  return-cargo,  then  White  should  not  only  pay  for  the  goods 
which  should  be  on  board,  but  also  for  so  much  in  addition  as 
the  vessel  would  have  carried.    And  in  case  White  should  not 
within  the  time  aforesaid  put  any  lawful  goods  on  board  the 
vessel,  then  that  he  should,  on  the  arrival  of  the  vessel  at  Liver- 
pool, pay  full  freight  for  the  vessel  to  the  defendants,  as  if  she 
had  been  fully  laden  with  goods  of  the  description  before  men- 
tioned :  with  51.  per  cent,  primage  in  lieu  of  all  pilotage,  port, 
and  other  charges :  such  freight  and  primage  to  be  paid  in  the 
following  manner,  viz.  so  much  money  as  might  be  necessary 
for  the  ship's  disbursements  at  Surinam,  to  be  paid  there  free  of 
commission  and  interest,  and  the  remainder  to  be  paid  on  the 
delivery  of  the  cargo  at  Liverpool,  in  an  approved  bill  on  London, 
not  exceeding  three  months'  date.    And  in  case  White  should  not 
cause  the  cargo  to   be  put  *on  board  the  vessel  at  Liverpool      [  *^^^  1 
within  21  running  days,  to  be  computed  from  the  time  of  her 
being  ready  to  receive  the  cargo,  and  notice  thereof  given  to 
White,  &c.  then  White  should  pay  to  the  defendants  15Z.  15«. 
for  demurrage  for  each  day,  &c.  over  and  above  the  said  21  days 
for  loading  the  vessel  at  Liverpool.    And  in  case  White  should 
not  cause  the  vessel  to  be  discharged  at  Surinam,  and  there 
loaded  with  her  homeward  cargo,  within  40  running  days,  to  be 
computed  from  her  arrival  at  a  proper  place  of  discharge,  and 
being  reported  and  ready  to  unload  and  load  the  return  cargo, 
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Phillips  and  notice  thereof  to  'VVTiite,  &c.,  then  that  he  should  pay  to  the 
RoDiE.  defendants  the  further  sum  of  15Z.  15».  for  demurrage  for  each  day 
not  exceeding  20  days  over  and  above  the  said  40  days,  &c.  for 
discharging  and  loading  the  vessel  at  Surinam ;  but  White  should 
not  on  any  account  detain  the  vessel  beyond  the  said  20  days 
after  the  expiration  of  the  said  40  days,  but  should  prior  to  that 
period  load  the  vessel  with  a  full  and  complete  cargo  of  lawful 
goods  as  before  mentioned. 

The  case  then  stated  that  the  ship  sailed  from  Liverpool  withm 
the  time  limited  by  the  charter-party,  and  arrived  at  Surinam, 
and  there  delivered  her  outward  cargo  to  White's  agent.  That 
^\^lite  paid  the  defendants  for  the  freight  of  the  ship  from  Liver- 
pool to  Surinam,  pursuant  to  the  terms  of  the  charter-party. 
That  the  ship  was  detained  by  White  at  Surinam  18  days 
beyond  the  time  limited  in  the  charter-party  for  that  purpose, 
and  thereby  283/.  10s.  accrued  for  demurrage  of  the  vessel  for 
such  time  as  she  was  so  detained;  and  a  bill  was  drawn  by 
White's  agent  in  favour  of  the  defendants  at  60  days'  sight,  upon 
White,  for  that  sum ;  but  before  the  bill  arrived.  White  having 
[  •550  ]  become  bankrupt,  it  was  *refused  acceptance  before  the  demand 
of  the  goods  as  after  mentioned,  and  still  remains  unpaid  to  the 
defendants,  who  are  now  the  holders  thereof.  That  the  ship 
sailed  from  Surinam  on  the  3rd  of  February,  and  arrived  at 
Liverpool  on  the  22nd  of  March,  1811 ;  which  was  after  WTiite's 
l)ankruptcy;  having  179  bales  of  cotton  on  board,  containing 
57,225  pounds,  which  were  the  property  of  and  consigned  to 
White ;  and  three  several  bills  of  lading  were  given  to  the  agent 
of  White,  by  the  captain  of  the  Flora,  one  of  which  is  dated 
Surinam,  24th  of  January,  1811,  for  121  bales;  another  dated 
2nd  of  February,  1811,  for  19  bales ;  and  the  3rd  dated  2nd  of 
February,  1811,  for  39  bales.  The  form  of  one  of  the  bills  of 
lading  was  set  forth  in  the  case,  of  which  this  is  the  substance — 
*'  Shipped  by  the  grace  of  God,  &c.  in  the  good  ship  Flora,  &c. 
now  riding  in  the  river  Surinam,  bound  for  Liverpool,  to  say,  121 
bales  cotton,  being  marked,  i&c,  and  are  to  be  delivered  in  like 
good  order,  &c.  at  Liverpool ;  (the  act  of  God.  &c.  excepted,)  unto 
T.  White,  or  his  assigns,  he  or  they  pa^dng  freight  for  the  said 
goods,  and  three  stivers  per  pound,  with  primage,  and  lOZ.  per 


VOL.  XIII.]        1812.     K.  B.     15  EAST,  550—551.  581 


cent,  average  accustomed.  In  witness,  &c.  White's  agents  also  Phillips 
loaded  on  board  the  ship  at  Surinam  about  60  bales  of  other  rodtk. 
cotton  or  freight,  which  freight  has  been  received  by  the  defen- 
dants. The  179  bales  of  cotton  belonging  to  White  were  put  on 
board  the  Flora  before  or  on  the  respective  dates  of  the  said  bills 
of  lading.  The  ship  was  not  loaded  at  Surinam  with  a  full  and 
complete  return-cargo  of  lawful  goods  by  White,  according  to  the 
tenor  of  his  covenant,  but  there  was  sufficient  room  in  the  vessel 
to  stow  299  bales  of  cotton  over  and  above  the  quantity  on  board, 
and  independent  of  one-eighth  of  the  whole  space  of  the  hold, 
*which  was  occupied  by  ballast,  which  would  have  been  unneces-  [  ♦55i  ] 
sary  if  the  ship  had  been  fully  laden 'with  a  complete  cargo  of 
goods ;  and  the  deficiency  in  the  freight,  on  account  of  the  vessel 
not  being  laden  with  a  full  and  complete  cargo  of  cotton,  would 
amount  to  1,254Z.  15«.  6d. ;  but  if  loaded  with  sugar  or  coffee, 
the  amount  would  be  to  be  ascertained  by  a  different  calculation. 
The  plaintiffs,  as  assignees  of  White,  on  the  10th  of  April  last 
demanded  from  the  defendants  the  delivery  to  them  (the  plaintiffs) 
of  the  said  179  bales  of  cotton,  and  tendered  to  the  defendants  a 
sufficient  sum  for  freight,  primage,  duties  and  other  landing 
expenses  on  the  said  179  bales.  But  the  defendants  refused  to 
deliver  the  said  179  bales  to  the  plaintiffs,  or  to  accept  the  money 
tendered ;  alleging  they  had  a  right  to  retain  the  same,  and  had 
a  lien  thereon  for  the  freight  on  the  deficiency  in  the  vessel's 
cargo,  which  is  usually  called  dead  freight,  according  to  the 
terms  specified  in  the  charter-party  and  the  covenant  of  White  > 
and  also  of  the  demurrage  due  on  account  of  the  vessel's  being 
detained  at  Surinam  as  aforesaid ;  but  which  demands  for  demur- 
rage or  dead  freight  the  plaintiffs  refused  to  pay.  The  value  of 
the  179  bales  of  cotton,  after  deducting  freight  upon  them  at  dt/. 
per  pound,  and  primage  thereon,  duties,  broker's  charges,  and 
all  other  expenses,  are  agreed  to  amount  to  1,955Z.  18s.  2d.,  for 
which  the  verdict  was  taken.  If  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand :  otherwise,  a  nonsuit  was  to  be 
entered. 

Littledalcy  for  the  plaintiffs,  contended  that  the  defendants 
had  no  lien  either  for  the  demurrage  or  dead  freight ;  the  claim 
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Phillips  of  a  lien  on  the  cargo  for  demurrage  *wa8  neither  warranted  by 
RoDiE,  the  charter-party,  by  any  usage  of  trade  found,  or  by  any  legal 
[  *552  ]  precedent.  But  even  if  such  a  lien  could  exist,  it  would  have 
been  waived  in  this  case  by  the  defendants  having  taken  a  bill 
payable  at  a  future  day  for  it.  Next,  there  can  be  no  lien  for 
dead  freight,  as  it  is  called,  which  is  a  mere  nonentity,  the  only 
satisfaction  for  which  rests  on  the  covenant,  which  is  personal. 


r  658  ]  Richardson,  contra  : 

*  *  The  sole  question  intended  to  be  made  was  upon  the 
fair  meaning  of  the  charter-party,  which  goes  further  than  the 
common  form,  in  stipulating  that  if  the  vessel  should  not  be 
fully  laden  with  the  retum-cargo,  White  should  not  only  pay 
freight  for  the  goods  on  board,  but  for  so  much  in  addition  as 
the  vessel  would  have  carried.  And  it  also  provides  that  in  case 
of  there  being  no  cargo  put  on  board,  he  shall  still  pay  full 
freight,  as  if  she  had  been  fully  laden  with  goods  of  the  above 
description. 

(Le  Blanc,  J. :  Must  not  the  amount  depend  upon  the  descrip- 
tion of  the  cargo  ?) 

That  is  regulated  by  usage,  and  the  proportions  are  understood 
by  the  parties.  The  payment  in  any  case  is  reserved  to  be  made 
as  freight,  and  the  contract  of  the  parties  must  be  construed 
with  reference  to  the  state  of  things  if  the  ship  had  been  fully 
laden,  so  far  as  there  is  any  subject-matter  for  the  accustomed 
lien  to  act  upon. 

(Lord  Ellembobouoh,  Ch.  J. :  If  any  lien  were  established  in 
this  case,  it  must  be  to  the  extent  which  the  arbitrators  should 
award;  for  the  amount  must  be  a  subject  of  reference;!  and 
f  •554  ]      that  *would  be  a  novel  species  of  lien  at  common  law.) 

It  may  be  calculated  by  usage,  as  easily  as  the  value  of  work  in 
ordinary  cases, 
t  Soo  a  case  of  this  aort,  Harrison  y.  Wright,  12  B.  B.  369  (13  East,  343). 
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(Lord  Ellbnborouoh,  Ch.  J. :   We  must  then  aBSume  that      Phillips 
there  existed  a  known  usage  in  these  cases,  and  that  both  parties       bodib. 
were  cognizant  of  it  at  the  time  when  the  contract  was  entered 
into,  and  contracted  with  reference  to  it.    Does  not  a  lien  for 
freight  mean  for  goods  actually  carried  ?     But  this  a  lien  upon 
air  ;  for  goods  not  carried. 

Baylby,  J. :  What  terms  are  there  in  the  charter-party  from 
whence  it  can  be  collected  that  the  freighters  were  bound  to 
carry  such  a  proportion  of  each  commodity :  for  example,  what 
was  there  to  oblige  them  to  load  coffee  ?) 

Usage  regalates  the  proportions  ;  and  as  there  is  no  doubt  that 
an  action  of  covenant  would  lie  to  recover  damages  for  the 
breach  in  not  loading  fully,  the  amount  must  be  capable  of 
reasonable  certainty.  If  the  goods  were  not  loaded  by  the 
master's  fault,  that  would  be  an  answer  to  the  demand;  and 
whatever  would  be  a  defence  to  an  action  on  the  covenant  would 
take  away  the  lien  :  and  the  plaintiffs  might  have  discharged  the 
lien  by  tendering  a  sum  sufficient  to  discharge  the  demand. 

LoBD  Ellenborough,  Gh.  J. : 

It  is  impossible  in  this  case,  without  the  intervention  of  a  jury 
or  an  arbitrator,  to  settle  what  is  the  sum  to  be  tendered :  it 
would  be  taking  a  leap  in  the  dark.  Where  there  is  no  custom 
to  regulate  the  proportions  and  the  amount,  the  case  must 
necessarily  rest  in  damages.  What  is  a  lien  for  freight  but  a 
right  to  detain  the  goods  on  board  until  the  freight  which  has 
been  actually  earned  upon  them,  which  is  always  capable  of 
being  calculated  and  ascertained,  has  been  paid,  and  where  the 
owner  of  the  goods  knows  *what  he  is  to  tender  ?  But  here  the  [  •555  ] 
claim  to  retain  is  for  the  amount  of  damages  unascertained, 
which  the  parties  are  entitled  to  recover  for  the  non-completion 
of  the  cargo,  commonly  called  dead  freight ;  but  it  is  that  term, 
**  freight,"  which  has  misled  the  defendants ;  for  it  is  not  freight, 
but  an  unliquidated  compensation  for  the  loss  of  freight,  recover- 
fible  in  the  absence  and  place  of  freight.  The  covenant  is  in 
effect  to  load  the  vessel  fully,  or  if  not,  to  indemnify  the  ship- 
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Phillips  owner  by  paying  bo  much  in  addition  as  the  vessel  would  have 
RoDiE.  carried :  the  covenant,  in  the  event  of  no  loading,  is  to  pay  full 
freight  for  the  vessel,  (not  for  goods  not  loaded,)  as  if  she  had 
been  loaded  with  goods  of  the  description  before  mentioned : 
that  must  depend  on  the  tonnage  of  the  vessel.  In  order  to 
found  the  argument,  the  covenant  should  have  been  to  pay  full 
freight  as  if  the  goods  had  been  actually  loaded  on  board,  and 
that  the  master  should  have  the  same  lien  upon  the  goods 
actually  on  board  as  if  the  ship  had  been  fully  laden  with  all 
the  goods  covenanted  to  be  loaded.  But  if  we  were  to  put  this 
construction  upon  the  contract  as  it  now  stands,  it  would  be 
making  a  new  contract  for  the  parties.  There  is  no  pretence  or 
colour  for  the  lien  now  claimed ;  it  is  a  lien  to  attach  upon  a 
nonentity :  the  plaintifiTs  action  of  trover,  therefore,  is  not  met 
by  any  defence. 

Grose,  J. : 

A  lien  must  attach  upon  some  certain  thing ;  and  here  there 
is  nothing  for  it  to  attach  upon. 

Lb  Blanc,  and  Bayley,  Justices,  assented. 

Postea  to  the  plaintiffs. 


18,2.  GEE   V.   LANE. 

-^^^y  ^-  (15  Efust,  592—693.) 

r  592  ]  A  joint  warrant  of  attorney  given  to  enter  jud^nnent  *'  against  ns "' 

uj)on  a  joint  and  eevoral  bond,  will  not  authorize  the  entering  up  jud^- 
niont  against  the  Hurvivor  only. 

The  defendant  Lane,  and  one  William  Gee,  gave  their  joint 
and  several  bond,  dated  15th  of  October,  1808,  to  the  plaintiff, 
Thomas  Gee,  in  the  penal  sum  of  2,400i.  for  payment  of  l,180i., 
and  interest,  by  instalments  ;  and  also  executed  a  joint  warrant 
of  attorney  of  the  same  date,  wherel)y  they  authorized  the  attor- 
ney **  to  appear  for  us  John  Lane  and  William  Gee,  and  to 
receive  a  declaration  for  us  in  an  action  of  debt  for  2,400Z.  upon 
a  certain  bond,  bearing  even  date  herewith,  whereby  the  said 
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J.  L.  and  W.  G.  are  jointly  and  severally  become  bound  to  the         Gee 
said  Tho.  Gee  in  the  penal  sum  of  2,400/.  and  thereupon  to  con-        lane. 
fess  the  same  action,  or  else  to  suflfer  judgment  by  nil  dicity  &c. 
to  pass  against  us  in  the  said  action,"  &c.     And  now,  after  the 
death  of  William  Gee, 

Abbott  moved  for  leave  to  enter  up  judgment  on  this  joint 
warrant  of  attorney  against  the  surviving  party  Lane  only.  He 
cited  Gladwin  v.  Scott,\  where  a  joint  bond  having  *been  given,  [  *r>ii3  J 
and  a  warrant  of  attorney  to  enter  judgment  against  me,  (not  w^,) 
though  executed  by  the  two,  the  plaintiff  had  leave,  upon  the 
common  affidavit,  to  enter  judgment  against  the  survivor.  And 
a  case  of  Todd  v.  Todd  \  was  referred  to,  where  the  warrant  of 
attorney  having  been  given  to  two,  and  one  having  died,  leave 
was  given  to  the  survivor  to  enter  judgment.  And  in  Tidd's 
Book  of  Practice,  §  it  is  laid  down  generally,  that  where  there  are 
several  parties,  and  one  of  them  dies  before  judgment,  it  may  be 
entered  by  or  against  the  survivors. 

Lord  Ellenborough,  Ch.  J. : 

"An  action,  to  be  brought  against  ««,"  must  mean  a  joint 
action.  In  the  case  cited  the  warrant  of  attorney  executed  by 
the  two  was  to  enter  judgment  against  Twe,  which,  construed 
severally,  might  serve  the  purpose:  but  I  am  afraid  that  an 
authority  by  two  to  enter  judgment  in  an  action  against  ns  will 
not  warrant  a  judgment  against  one  alone.  The  authority  must 
be  pursued  :  we  cannot  violate  it. 

Per  Curiam  :  Motion  denied. 

t  Barnes,  63.  312. 

t  In  B.  R.  Barnes,  48,  and  1  Wils.  §  P.  466,  in  ed.  of  1799. 


536  1812.    K.  B     15  EAST,  607.  >•»• 


1812.       SMITH  V.  PLOMEB,  Knt.  and  Another,   SHEKIFF 
feoVj  OF   MIDDLESEX.! 

(15  East,  607—612.) 

A  tradesman  supplyiDg  a  married  woman  liviDg  apart  from  her 
husband  with  furniture  upon  hire,  does  not  thereby  divest  himself  of 
the  present  right  of  property  in  such  goods,  inasmuch  as  the  married 
woman  was  incapable  of  acquiring  it  by  any  contract ;  and  therefore  if 
the  sheriff  take  such  goods  in  execution  at  the  suit  of  the  husband's 
creditor,  trover  lies  by  the  tradesman.  But  if  the  contract  had  been 
valid,  the  goods  being  let  to  hire  generally,  without  any  time  limited, 
notice  to  determine  the  contract  given  to  the  sheriff's  officer,  and  not  to 
the  other  contracting  party,  would  not  be  sufficient  to  determine  the 
contract. 

This  was  an  action  of  trespass  and  conversion  against  the 
sheriff,  for  taking  and  carrying  away  certain  goods  of  the  plain- 
tiff, being  different  articles  of  household  furniture.  At  the  trial 
before  Lord  EUenborough,  Ch.  J.  at  Westminster,  it  appeared 
that  the  plaintiff,  a  tradesman,  had  supplied  the  goods  in  ques- 
tion to  one  Mary  Anne  East,  who,  according  to  the  entry  in  the 
plaintiff's  books,  was  to  pay  him  for  the  hire  of  them  at  the  rate 
of  201.  per  cent,  per  annum  upon  the  value ;  but  according  to 
the  evidence  of  Mrs.  East  herself,  the  goods  had  been  recently 
put  into  her  house  by  the  plaintiff,  for  the  hire  of  which  she  was 
to  pay  him ;  but  at  the  time  of  the  taking  and  conversion  com- 
plained of,  no  contract  had  been  made  between  them  either  for  any 
precise  time,  or  for  any  certain  sum.  Mrs.  East  was  a  married 
woman  living  at  that  time  apart  from  her  husband  under  a  deed 
of  separation ;  which  was  known  to  the  plaintiff  when  he  fur- 
nished her  with  the  goods ;  and  the  sheriff  entered  and  levied 
upon  these  goods  by  virtue  of  a  writ  of  execution  at  the  suit  of  a 
creditor  of  the  husband.  Before  the  sale  by^  the  sheriff,  notice 
was  given  to  him  by  the  plaintiff,  that  the  goods  taken  in  execu- 
tion were  his  property  ;  and  he  claimed  to  have  them  restored  to 

t  The  case  seems  still  applicable  c.  75).     See  Palli8erY.Gumey{lSSl) 

to  contracts  purporting  to  be  entered  19  Q.  B.  D.  519,  56  L.  J.  Q.  £.  546 

into  by  a  married  woman,  not  hav-  Scott  v.  Morley  (1887)  20  Q.  B.  D- 

ing  separate  estate  to  be  made  liable  120,  57  L.  J.  Q.  B.  43,  57  L.  T.  919 

under  the  provisions  of  sec.  1,  sub-  Stogdon  v.  Lee  (G.  A.)  '91,  1  Q.  B, 

sec.  (2)  of   the    Married    Women's  661,  60  L.  J.  Q.  B.  669, 64  L.  T.  494 

Property  Act,  1882  (45  &  46  Vict.  — R.  C. 
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him.     The  plaintiff  recovered  a  verdict  for  the  value,  with  leave        Smith 
to  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit,  if         thb 
the  action  were  not  maintainable :  and  in  moving  for  the  rule   ^fioDMBBx. 
the  case  of  *  Gordon  v.  Harper  t  was  cited  and  relied  upon,  to  shew      ^  •gQg  j 
that  the  action  did  not  lie,  inasmuch  as  the  plaintiff  had  not  the 
right  of  possession  as  well  as  the  property  of  the  goods  in  him  at 
the  time  of  the  taking  and  supposed  conversion,  by  reason  that 
the  right  of  possession  was  then  in  Mrs.  East  under  the  general 
contract  of  hiring. 

Park,  and  Marryat,  shewed  cause  against  the  rule;  and 
first  distinguished  this  from  the  case  cited ;  for  there  the  goods 
were  leased  with  the  house ;  and  during  the  lease,  which  was 
still  subsisting  at  the  time  of  the  action  brought,  the  landlord 
had  no  right  to  resume  the  possession  of  them :  but  here  there 
was  no  contract  subsisting  either  for  time  or  money,  and  the 
property  and  right  of  possession  were  never  out  of  the  plaintiff, 
Mrs.  East  at  most  had  only  the  use  of  the  goods  as  long  as  the 
plaintiff  pleased  to  let  them  remain  in  the  lodgings,  and  he  had 
a  right  to  resume  them  at  his  pleasure  upon  demand  :  and  here 
the  notice  to  and  demand  on  the  sheriff  re-vested  the  right  of 
possession  in  the  plaintiff,  even  if  he  had  parted  with  it  before 
the  bargain  was  concluded.  But,  secondly,  they  contended  that 
Mrs.  East,  being  a  married  woman  living  apart  from  her  hus- 
band, had  no  right  to  make  a  contract  to  bind  him  without  his 
assent ;  and  consequently  his  execution  creditor  could  have  no 
right  to  take  the  goods  as  his. 

Garrotv,  and  Reader,  contra  : 

First,  this  was  a  contract  for  the  hire  of  the  goods  by  the 
year ;  as  may  be  inferred  from  the  entry  in  the  plaintiff's  books  ; 
and  the  only  ^reason  why  the  amount  of  the  sum  to  be  paid  for  [  *609  ] 
the  hire  had  not  been  ascertained  was  because  all  the  goods  had 
not  been  sent  in ;  but  the  rate  of  the  hire  was  settled  to  be  20Z. 
per  cent,  per  annum,  that  is,  upon  the  value  of  the  goods  ;  and 
before  the  calculation  was  made,  the  execution  at  the  suit  of  the 
husband's  creditor  came  in.  But  even  taking  it  upon  Mrs. 
t  4  E.  E.  369  (7  T.  E.  9). 
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Smith  Eub^b  evidence,  that  no  time  was  agreed  upon,  it  would 'still  be 
The  ft  contract  as  long  as  both  parties  pleased,  determinable  upon 
MiddlebejT  reasonable  notice  by  either.  But  here  there  was  no  notice  or 
demand  from  either  of  the  contracting  parties  to  the  other ;  but 
only  from  the  plaintiff  to  the  sheriff,  who  was  no  party  to  the 
contract,  and  had  no  authority  to  give  or  accept  such  notice ; 
and  consequently  the  right  of  possession  and  a  special  property 
at  least  remained  in  the  hirer  of  the  goods.  Secondly,  it  is  not 
competent  to  the  plaintiff  to  object  to  the  capacity  of  the  married 
woman  to  contract  for  the  hire  of  the  goods ;  for  he  knew  her 
situation  at  the  time  of  his  contract.  Besides,  if  these  goods 
were  such  as  were  necessary  for  her,  according  to  her  condition, 
the  contract  would  bind  him  ;  and  if  an  action  had  been  brought 
by  her  in  her  husband's  name  against  the  defendants  who  took 
them  under  the  execution,  the  Court  would  have  prevented  him 
from  giving  a  release,  upon  security  being  given  to  him  against 
the  costs  of  the  action. 

(Le  Blanc,  J. :  There  would  be  great  difficulty  in  maintaining 
an  action  in  the  husband's  name  against  a  judgment  creditor  of 
his  own  who  had  taken  his  goods  in  execution. 

Bayley,  J. :  The  action  in  his  name  w  ould  have  been  trespass, 
and  the  plea  would  have  been  a  judgment  recovered  against  him, 
and  execution  thereon  levied  upon  his  goods.     Then  how  could 
I  ••'.10  1      he  *have  replied  that  the  goods  were  not  his?) 

That  difficulty  does  not  occur  in  this  case.     There  is  nothing 
to  shew  the  disafSrmance  of  the  contract  by  the  husband. 

Lord  Ellenborouoh,  Ch.  J. : 

This  case  has  been  presented  during  parts  of  the  argument  in 
different  points  of  view  from  what  it  appeared  in  at  the  trial.  In 
order  to  maintain  trover  the  plaintiff  must  have  a  present  right 
of  property  in  the  goods :  the  first  question  therefore  is  whether 
the  plaintiff  had  put  the  right  of  property  out  of  him  by  a  valid 
contract  for  the  hire  of  the  goods  with  Mrs.  East?  If  the 
contract  were  for  a  year,  it  would  put  the  property  out  of  him 
for  that  time :    or  if,  according  to  Mrs.  East's  evidence,  the 
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hiring  were  only  general,  without  determining  either  price  or 
time,  it  would  operate  as  a  contract  for  a  reasonable  price,  so 
long  as  both  parties  pleased  ;  and  still  the  property  would  be  out 
of  him  for  the  time  if  it  were  a  valid  contract.  That  brings  it  to 
the  question  whether  Mrs.  East,  being  a  married  woman,  could 
make  a  valid  contract  for  the  hire  of  the  plaintiff's  goods.  Now 
a  contract  to  be  valid  must  bind  both  parties ;  but  she  being 
married,  it  could  not  bind  her.  It  is  said,  however,  that  it  would 
bind  her  husband,  being  for  necessaries  for  her  use  :  but  I  know 
of  no  case  where  a  husband  has  been  held  liable  upon  a  contract 
of  this  sort  made  by  his  wife  living  apart  from  him,  as  for  neces- 
saries ;  and  no  such  case  was  made  before  the  jury.  Then  has 
he  confirmed  the  contract  ?  There  is  no  such  evidence.  The 
case  therefore  stands  upon  her  own  contract  unconfirmed,  which 
is  Hable  to  the  infirmity  of  her  being  a  married  woman.  It  was 
argued  on  the  other  hand,  that  supposing  the  contract  was  good, 
*the  notice  given  by  the  plaintiff  to  the  sheriff's  oflScer  would 
have  determined  it :  but  to  that  I  cannot  accede ;  for  to  deter- 
mine a  contract,  which  is  determinable  upon  notice,  the  notice 
should  be  brought  home  to  the  other  contracting  party ;  and  it  is 
not  enough  that  it  should  be  given  to  one  acting  adversely  under 
some  supposed  derivative  title  in  the  law  from  that  party.  The 
notice  therefore  which  was  given  to  the  sheriff's  oflScer  would 
not  alter  the  case.  The  conclusion  is  that  this  action  lies, 
because  the  plaintiff  had  the  present  right  of  property  in  him  at 
the  time,  inasmuch  as  the  married  woman  to  whom  he  sent  the 
goods  was  not  capable  of  contracting  with  him  for  the  hire,  so  as 
to  take  the  property  out  of  him. 

Grose,  J. : 

I  am  of  the  same  opinion.  It  is  argued  that  the  plaintiff  had 
not  a  vested  property  in  the  goods  in  him  at  the  time ;  but  it 
is  not  shewn  who  had  any  property  in  them  adverse  to  him. 
The  property  was  clearly  once  in  him,  and  nothing  is  shewn  to 
devest  it  out  of  him. 


Smith 

V, 

The 

Sheriff  op 
Middlesex. 


[♦Gil] 


Le  Blanc,  J. : 

This  is  a  mere  question  of  law.     The  plaintiff  cannot  recover 
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unless  he  can  shew  a  present  right  of  property.  But  it  is  clear 
that  originally  the  property  was  in  him ;  and  if  he  had  parted 
with  it,  somebody  else  must  have  it.  It  is  contended  that  either 
Mrs.  East  or  her  husband  took  it.  But  she  being  a  married 
woman  could  make  no  contract :  and  as  to  her  husband,  it  is 
said  that  he  was  bound  for  necessaries  for  her ;  but  these  are 
not  found  to  be  necessaries.  Then  as  to  his  adoption  of  the 
contract,  it  does  not  appear  that  he  was  even  cognizcmt  of  it, 
and  therefore  had  not  *adopted  it.  If  then  the  property  had 
not  passed  to  another,  it  must  have  remained  in  the  plaintiff. 
This  distinguishes  the  present  from  the  former  case,  where  the 
property  had  passed  from  the  original  owner  to  another,  and 
was  out  of  the  plaintiff  who  brought  the  action. 


[Baylby,  J.,  had  left  the  Court  before  the  conclusion  of  the 

argument.] 

Rule  discharged. 


1812. 
MayO. 

(.632"! 


THE   KING  V.   THE   JUSTICES    OF   LONDON- 

(15  East,  632—634.) 

An  appeal  against  a  poor's  rate  in  London  or  Middlesex  must  be  made, 
as  in  all  other  counties  to  thoDOxt  (t.e.  next  practicable)  general  quarter 
sessions;  though  the  stat.  17  Geo.  II.  c.  38,  s.  4,  in  its  terms  gives  the 
appeal  to  the  next  general  or  quarter  sessions ;  it  appearing  from  other 
parts  of  the  Act,  as  well  as  from  other  Acts  in  pari  materid^  that  those 
terms  are  used  synonymously;  and  though  in  the  two  counties  named 
there  are  four  general  sessions  as  well  as  four  general  quarter  sessions. 

In  this  case,  which  was  argued  in  last  Hilary  Term  by  NolaUy 
(riirney,  and  BoUand,  in  support  of  the  rule  for  a  mandamus ;  and 
by  Park,  and  AdolphuSy  against  it ; 

Lord  Ellenborouoh,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

This  was  a  motion  for  a  mandamus  to  enter  continuances 
upon  an  appeal  by  John  Stocks,  against  a  poors-rate :  and  the 
question  was  whether  in  London,  where  there  are  eight  Sessions 
every  year,  four  general  quarter  Sessions,  and  four  general 
Sessions,  a  party  is  bound  to  appeal  to  the  general  Sessions,  if 
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they  occur  first  after  the  rate  ;  or  whether  he  is  entitled  to  pass  The  Kino 
over  the  general  Sessions,  and  appeal  to  the  next  general  quarter  thb 
Sessions.  The  rate  in  this  case  was  published  in  the  church  on  ^london?^ 
the  28th  of  October,  1810 :  tlie  next  general  quarter  Sessions 
were  on  the  29th  of  the  same  month;  but  as  there  was  no 
interval  between  them  and  the  publication,  it  could  not  be 
expected  that  the  appeal  should  be  made  at  those  Sessions. 
The  next  general  quarter  Sessions  were  in  January  1811 ;  and 
to  that  Sessions  Mr.  Stocks  appealed ;  but  as  a  general  Session 
had  intervened,  the  question  is  whether  the  appeal  was  not  out 
of  time.  The  appeal  was  adjourned  to  the  three  following 
quarter  Sessions ;  and  at  an  adjournment  of  the  October  quarter 
Sessions  in  November,  1811,  the  Sessions  decided  that  Mr. 
Stocks  had  not  appealed  in  time ;  and  on  that  ground  ^dismissed  ^  *^^^  3 
the  appeal.  By  the  stat.  43  Eliz.  c.  2,  s.  4,  if  any  person  shall 
find  himself  aggrieved,  the  justices  of  peace,  at  their  general 
quarter  Sessions,  shall  take  such  order  therein  as  to  them  shall 
be  thought  convenient.  This  statute  therefore  gave  the  appeal 
to  the  quarter  Sessions  indefinitely,  without  even  limiting  it  to 
the  next  which  should  occur.  By  stat.  17  Geo.  II.  c.  38,  s.  4,  a 
person  aggrieved  may  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  county,  riding,  division,  corporation, 
or  franchise,  where  the  township,  parish,  or  place,  for  which 
the  rate  is  made,  lies :  but  if  it  shall  appear  that  reasonable 
notice  was  not  given  of  the  appeal,  the  justices  shall  adjourn  it 
to  the  next  quarter  Sessions,  and  then  finally  hear  and  deter- 
mine it.  And  the  said  justices  may  award  to  the  party,  for 
whom  the  appeal  shall  be  determined,  reasonable  costs,  in  the 
same  manner  as  they  are  empowered  to  do  in  case  of  appeals 
concerning  the  settlement  of  poor  persons  by  stat.  8  &  9  W.  III. 
c.  30.  This  statute  therefore  limits  the  appeal  (in  terms)  to 
the  next  general  or  quarter  Sessions,  and  the  question  is  whether 
the  word  "  general "  is  used  with  a  view  to  those  places  which 
have  both  general  and  quarter  Sessions,  as  London  and  Middle- 
sex; or  whether  it  is  not  used  as  another  word  for  quarter 
Sessions,  in  contradistinction  to  a  special  Sessions;  every 
quarter  Sessions  being  a  general  Sessions?  And  we  are  of 
opinion  that  the  latter  is  the  true  construction;  and  that  an 
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The  King  appeal  to  the  next  quarter  SesBions,  notwithstanding  the  inter- 
Thk  vention  of  a  general  Sessions,  is  in  time.  The  direction  to 
^^LoKiwx!*^  adjourn  to  the  next  quarter  Sessions,  if  proper  notice  be  not 
given,  dropping  the  word  general,  falls  in  with  the  notion  that 
the  legislature  used  it  in  the  sense  we  adopt ;  for  if  these  appeals 
[*<»;4]  were  to  be  heard  at  the  *general  Sessions  which  intervened 
between  the  quarters,  no  reason  can  be  given  why  the  adjoom- 
ment  should  not  have  been  to  the  next  general  as  well  as  to  the 
next  quarter  Sessions.  The  direction  too  as  to  costs  raises  an 
inference  that  this  is  the  right  construction :  for  no  costs  can  be 
j^iven  under  the  stat.  8  &  9  W.  III.,  but  at  the  quarter  Sessions  ; 
inasmuch  as  the  appeal  against  an  order  of  removal  is,  under 
the  stat.  18  &  14  Gar.  II.  c.  12,  s.  2,  confined  to  the  quarter 
Sessions.  The  next  section  too  in  the  stat.  17  Geo.  II.  c.  38, 
viz.  s.  5,  speaks  of  the  general  or  quarter  Sessions  for  a  county, 
riding,  or  division :  whereas  there  is  no  county  but  Middlesex, 
in  which  there  are  in  fact  general  Sessions  in  addition  to  the 
quarter  Sessions;  and  they  do  not  occur  in  any  riding  or 
division.  We  therefore  think  that  the  appeal  was  in  time, 
and  that  the 

liule  should  be  made  absolute. 


i«i2.  THOENTON   v.   FOED  and   SEELE,   Clerks,   and 

'!!!:''  HOLLIDAY. 

[  C;M  ]  (15  East,  634—641.) 

Olaim  of  conusance  by  the  Umversity  of  Oxford  was  allowed  in  an 
action  of  trespass  against  a  proctor,  a  pro-proctor,  and  the  marshal  of 
the  University;  though  the  affidavit  of  the  latter,  describing  him  as  of 
a  parish  in  the  suburbs  of  Oxford,  only  verified  that  he  then  was  and 
had  been  for  the  last  fourteen  years  a  common  servant  of  the  University 
called  marshal  of  the  University,  and  that  he  was  sued  for  an  act  done 
by  him  in  discharge  of  his  duty  and  in  obedience  to  the  orders  of  the 
other  two  defendaiits,  without  stating  that  he  resided  within  the  Uni> 
versity,  or  was  matriculated. 

The  plaintiff  having  sued  out  and  served  the  defendants  with 
a  writ  of  latitat,  tested  the  23rd  of  January  last,  and  returnable 
on  the  8th  of  February,  to  answer  her  in  this  Court  in  a  plea  of 
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trespass ;  to  which  the  defendants  appeared  ;  a  claim  of  conusance 
of  such  plea  was  thereupon  made  and  entered  on  the  record,  as 
of  the  return-day  of  the  writ,  by  Lord  Grenville,  as  Chancellor 
of  the  University  of  Oxford,  in  the  form  set  forth  *in  the  case  of 
Willmrns  v.  Brickenden,  11  East,  543, t  and  Welles  v.  TrahcniCy 
Willes,  234,  there  referred  to,  mutatis  mutandis;  by  which  it 
appears  that  the  university,  under  letters  patent  of  Hen.  VIII.,  and 
the  statute  of  conj&rmation  of  13  Eliz.  c.  29,  claimed  conusance 
inter  alia  of  all  manner  of  trespasses,  &c.,  pleas,  and  complaints 
personal,  &c.  arising,  done,  or  committed  within  the  town  of 
Oxford,  the  suburbs,  &c.,  as  well  at  the  suit  of  the  King,  as  at 
the  suit  of  the  party,  or  otherwise  howsoever,  where  the  scholars, 
or  their  servants  or  ministers,  or  any  other  persons  who  ought 
to  have  any  privilege  of  the  said  university,  whom  the  said 
chancellor,  &c.  should  challenge,  was  or  should  be  one  of  the 
parties,  &c.  The  claim  of  conusance  afterwards  proceeded  to 
state  that  the  defendants,  on  the  day  of  the  issuing  of  the  said 
writ  or  process,  and  at  the  time  when  the  cause  of  action  of  the 
plaintiff  accrued,  and  before  that  time  and  continually  since 
hitherto  were  and  are  persons  who  ought  to  have  the  privilege 
of  the  said  University  in  this  behalf  actually  resident  and 
abiding  therein  ;  that  is  to  say,  the  said  James  Ford  was  and  is 
a  master  of  arts  and  a  Fellow  of  Trinity  College  in  the  said 
University,  and  one  of  the  proctors  of  the  said  University, 
dwelling  and  residing  in  the  same,  and  therein  matriculated : 
and  the  said  P.  Serle  was  and  is  a  master  of  arts,  and  a  Fellow 
of  Trinity  College  in  the  said  University,  and  one  of  the  pro- 
proctors  of  the  said  University,  dwelling  and  residing  within 
the  said  University,  and  therein  matriculated :  and  the  said 
J.  HoUiday  was  and  is  a  servant  or  minister  of  the  chancellor, 
masters,  and  scholars  of  the  said  University,  to  wit,  the  marshal 
of  the  said  University,  within  the  jurisdiction  thereof ;  and  that 
the  plaintiff's  cause  of  action  arose  and  accrued  within  the 
liberties  of  the  said  University,  *that  is  to  say  at  Oxford  afore- 
said; and  that  the  said  defendants  were  and  are  subject  and 
ought  to  be  summoned  and  impleaded  for  the  said  cause  and 
matters  in  the  said  writ  or  process  mentioned  before  the  chan- 

t  11  B.  R.  264. 
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and  Others. 
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cellor  of  the  University  aforesaid,  &c.  and  not  elsewhere,  or  in 
any  other  Court  whatsoever,  &c. 

The  defendant  Mr.  Ford  stated  in  his  affidavit  the  service 
of  the  process  and  notice  of  declaration  upon  him  at  the  suit  of 
the  plaintiff  on  the  8th  of  February,  1812,  and  that  from  the 
24th  of  April,  1811,  he  has  been  a  constant  resident  member  of 
the  University,  and  for  the  whole  of  that  period,  and  for  several 
years  before,  one  of  the  Fellows  of  Trinity  College  in  the  Univer- 
sity ;  and  that  before  and  at  the  time  of  committing  the  supposed 
trespass,  and  of  the  service  of  the  said  writ  and  notice,  he  was 
and  still  is  a  resident  master  of  arts,  and  one  of  the  proctors  of 
the  said  University  actually  resident  and  abiding  in  the  said 
University,  and  one  of  the  Fellows  of  Trinity  College  aforesaid  ; 
and  that  the  supposed  trespass  for  which  he  is  sued  was  for  an 
act  done  by  him  oh  the  29th  of  November  last,  in  discharge  of 
his  duty  as  one  of  the  proctors  of  the  University.  That  the 
Courts  of  the  Chancellor  of  the  University  are  regularly  holden 
from  time  to  time  during  term,  for  the  trial  of  all  suits  within 
the  cognizance  and  jurisdiction  of  the  said  Court,  and  that  the 
defendant  is  liable  and  willing  to  be  called  upon  to  answer  the 
plaintiff  in  the  said  Court.  There  was  a  similar  affidavit  by 
Mr.  Serle,  master  of  arts,  Fellow  of  Trinity  College,  and  one  of 
the  pro-proctors  of  the  University,  as  to  his  residence  in  the 
University  before  and  at  the  time  of  and  ever  since  the  supposed 
trespass  committed  by  him  ;  and  also  that  this  action  was  com- 
menced against  him  for  an  act  done  on  the  29th  of  November 
last,  *in  discharge  of  his  duty  as  one  of  the  pro-proctors ;  and 
that  he  was  also  liable  and  willing  to  answer  the  plaintiff  in  the 
University  Court.  The  affidavit  of  the  other  defendant  HoUiday 
described  himself  to  be  of  the  parish  of  St.  Mary  Magdalen,  in 
the  suburbs  of  the  city  of  Oxford,  and  marshal  of  the  University 
of  Oxford :  and  stated  that  he  now  is  and  had  been  for  the  last 
fourteen  years,  and  was  at  the  time  of  the  supposed  trespass  and 
of  the  service  of  the  writ  and  notice,  a  common  servant  of  the 
University,  and  called  marshal  of  the  said  University ;  and  that 
the  supposed  trespass  for  w^hich  the  action  is  brought  was  an  act 
done  by  him  on  the  29th  of  November  last  in  the  discharge  of 
his  duty  in  obedience  to  the  orders  of  the  two  other  defendants. 
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Mr.  Ford  and  Mr.  Serle.  This  affidavit  concluded  like  the 
others.  There  was  a  farther  affidavit  verifying  the  matricula- 
tions of  Mr.  Ford  and  Mr.  Serle,  as  registered  in  the  book  of 
matriculations.  But  neither  in  the  affidavits,  nor  in  the  letters 
missive  of  the  chancellor,  from  which  sources  the  formal  entry 
on  the  record  of  the  claim  of  conusance  is  drawn  up,  was  there 
any  express  mention  made  of  the  matriculation,  or  residence 
withinl  the  University,  of  the  other  defendant  HoUiday :  and 
upon  this  ground. 


Thornton 
r. 

FOBD 

and  Others. 


Carr  and  Ricliardson  now  objected  to  the  claim  of  conusance 
made;  and  referred  to  Hayes  v.  Long^\  to  shew  that  the  resi- 
dence of  the  party  within  the  University,  on  whose  behalf  the 
conusance  was  claimed,  was  necessary  to  be  shewn,  and  could 
not  be  intended.  And  they  referred  to  certain  of  the  statutes  of 
the  University,  which  they  read,  requiring  all  the  servants  as 
well  as  ^students  of  the  University  to  be  matriculated. 


[  *638  J 


(It  was  objected  by  the  counsel  fo  the  defendants,  that  these 
statutes  were  not  ^brought  before  the  Court  by  affidavit,  and 
therefore  could  not  be  noticed:  but  the  Court  said  that  the 
plaintiff  should  not  be  prejudiced  by  that,  if  any  thing  im- 
portant turned  upon  them.) 


They  then  read  Stat,  titulus  18.  "  de  Ministris  et  Servientibus 
Universitatis."  Sect.  1.  de  Registrario  universitatis.  Then  tit. 
2.  de  Matricula  Universitatis,  sect.  2.  "Matricute  distributio 
in  capita. — Volumus  ut  hoc  registrum  sive  liber  matriculationis 
in  tot  capita  quot  sunt  collegia  et  aulse  dividatur ,'  quibus  etiam 
adjungatur  aliud  caput,  continens  omnes  et  singulas  alias  per- 
sonas  privilegiatas  intra  prsBcinctum  universitatis  habitantes  et 
commorantes."  Sect.  6.  "Statutum  est  quod  quilibet  laicus, 
ad  privilegia  universitatis  admittendus,  curet  se  in  matriculam 
universitatis  referendum;  et  tempore  admissionis  susb  idem 
juramentum  prsestat  quod  studentes  et  scholares;  et  insuper 
juret  quod  nunquam  aliquam  causam  suam  coram  majore  aut 
Ballivis  attemptabit,  nee  coram  eorum  aliquo,  tanquam  suo  judice, 
t  2Wils.  311,  andi5.409. 
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Thorktox 

Ford 
and  Others. 


respondebit,  quamdia  in  universitatis  obsequio  permanserit.** 
The  charter  of  Hen.  VIII.  mentions,  generally,  students  and 
ministers ;  and  the  statutes  of  the  university  direct  certain 
registers  to  be  kept,  in  order  to  ascertain  what  persons  come 
within  those  general  descriptions :  and  those  for  whom  the 
privilege  is  claimed  ought  to  shew  that  they  are  within  the 
registered  description.  Now  though  two  of  the  defendants 
appear  to  have  been  matriculated,  yet  the  third  does  not ;  and 
this  is  a  joint  trespass  by  the  three,  and  the  privilege  claimed 
must  extend  to  all  or  none ;  as  in  the  case  of  an  attorney  who 
has  no  privilege  when  acting  with  others. 


•689  ]  (Lord  Ellenborouoh,  Ch.  J.,  observed  that  that  *might  be 

so,  if  this  were  a  personal  claim  of  privilege  set  up  by  the  indi- 
viduals; but  the  claim  of  conusance  was  here  made  by  the 
University  whose  privilege  it  was.) 


The  Attorney-General,  Abbott,  and  W.  E.  Taunton,  in  sup- 
port of  the  claim  of  conusance,  were  stopped  hv  the  Court,  after 
the  first  had  shortly  pointed  out  the  distinction  between  the 
former  cases,  where  the  claim  had  been  made  on  the  part  of 
masters  of  arts  and  other  members  of  the  University  not 
necessarily  resident  in  it ;  and  this  case,  where  the  claim  was 
made  on  behalf  of  the  proctors,  and  an  acting  servant  of  the 
University,  who  exercised  personal  offices  and  duties  within  the 
University,  which  necessarily  obliged  them  to  residence,  and 
where  the  very  act  of  their  interference  shewed  that  they  were 
all  in  fact  present  within  the  University  at  the  time. 

Lord  Ellenborouoh,  Ch.  J. : 

The  only  question  is  whether  a  person  who  swears  that  he 
now  is,  and  has  been  for  the  last  14  years,  a  common  servant 
of  the  University,  called  the  marshal,  and  was  so  at  the  time  of 
the  supposed  trespass,  &c.  when  he  was  acting  in  discharge  of 
his  duty,  and  in  obedience  to  the  other  defendants,  must  not 
be  taken  to  be  within  the  privilege  of  the  University  at  the 
time,  where  there  is  no  evidence  to  the  contrary ;  and  where 
the  charter  gives  the  cognizance  to  the  University  Court  in 
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respect  of  all  actions  of  trespass,  &c.  "  where  the  scholars,  or  Thorn'tok 
their  servants  or  ministers,"  &c.  shall  be  one  of  the  parties.  foed 
Is  he  a  servant  ?  He  is  expressly  stated  to  be  such ;  his  duties  ""'^  others. 
are  altogether  of  a  local  nature  within  the  University ;  and  by 
the  common  *law  presumption,  if  he  have  personal  duties  to  [•dio] 
perform  which  require  his  constant  residence,  he  must  be  taken 
to  have  been  resident  in  the  regular  performance  of  his  duties, 
if  nothing  appear  to  the  contrary.  But  it  is  objected  that  he  is 
not  expressly  stated  to  have  been  resident.  If  the  charter  had 
in  express  terms  required  such  a  person  to  be  resident  within  the 
University,  then  indeed  he  must  have  been  stated  to  be  so  at 
the  time ;  but  that  is  not  in  terms  required.  With  respect  to 
students,  masters  of  arts,  and  others,  who  may  or  may  not  be 
resident  members,  the  Court  has  thought  it  a  reasonable  inter- 
pretation of  the  general  words  of  the  charter,  that  their  actual 
residence  should  be  verified,  in  order  to  bring  them  within  the 
privilege  of  being  sued  only  in  the  University  court:  but  the 
servants  of  the  University  must  necessarily  be  resident  there : 
their  duties  are  of  a  local  nature,  and  in  almost  daily  exercise : 
of  all  persons  they  must  have  the  most  fixed  domicile  there ; 
and  I  observe  that  he  is  described  to  be  of  a  parish  in  the 
suburbs  of  the  city  of  Oxford.  Supposing,  however,  that  he 
never  slept  within  the  University,  but  was  daily  in  w^aiting 
within  it  to  do  his  duties  when  called  upon ;  still  I  cannot  say 
that  he  would  not  be  privileged.  Then  it  is  objected  that  he  is 
not  in  the  book  of  matriculation ;  which  may  be  owing  to  the 
neglect  of  some  other  person  ;  or  he  himself  may  incur  an 
academical  ofi'ence  for  not  having  procured  himself  to  be 
matriculated  ;  and  it  may  be  a  convenient  regulation  that  every 
servant,  as  well  as  member  of  the  University,  should  be  regis- 
tered :  but  the  privilege  now  claimed  is  not  personal  to  the  man, 
but  is  the  privilege  of  the  University,  and  his  negligence  cannot 
exclude  them  from  insisting  upon  their  claim  of  conusance  for 
their  servants.  If,  therefore,  it  were  to  be  admitted  that  *the  [  *ui  ^ 
claim  of  conusance  must  be  perfect  in  all  its  parts  for  all  the 
three  persons,  this  is  perfectly  made  out. 

Grose,  J.,  agreed. 

K  N  2 
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Thobktom 

FOBD 

and  Others. 


Ls  Blanc,  J. : 

The  charter  not  having  in  terms  made  residence  a  qualifica- 
tion, the  Goarts,  looking  to  the  reason  of  the  privilege,  have  put 
that  construction  upon  it ;  and  in  certain  cases,  where  it  has 
been  claimed  for  part  of  the  description  of  persons  named,  who 
are  not  necessarily  resident,  they  have  reqiured  their  residence 
to  be  verified.  But  there  is  no  necessity  for  applying  the  same 
rule  to  another  description  of  privileged  persons,  like  the  defen- 
dant HoUiday,  who  being  a  common  servant  of  the  Universit}^ 
for  the  execution  of  local  duties,  must  necessarily  reside  there 
in  order  to  perform  those  duties. 


Bayley,  J.,  agreed. 


Conusance  {Mowed, 
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June  IB, 

FEI8E  AND  Another  v.  BELL.  ^*^ 

(4  Taunt.  4—7.) 

Under  a  licence  to  a  British  merchant  by  name  on  behalf  of  himself 
and  others^  to  export  to  P.  and  to  import  a  cargo  thence,  an  alien  enemy 
may  lawfully  be  interested  in  the  export  cargo  as  well  as  in  the  import 
cargo. 

This  was  an  action  on  a  policy  of  insurance  on  goods  at  and 
from  London  to  St.  Petersburgh,  on  board  the  Zeelust.  At  the 
trial  before  Mansfield,  Gh.  J.  at  the  London  sittings  after  last 
Hilary  Term,  it  appeared  that  the  goods  were  the  joint  property 
of  the  plaintiffs  and  of  certain  Russian  subjects ;  that  the  ship 
sailed  with  a  licence,  which  licence  was  granted  to  Godfrey  Feise 
&  Co.,  merchants,  on  behalf  of  themselves  and  others,  permitting 
them  to  load  and  export  on  board  the  vessel  Zeelust,  bearing  any 
flag  except  the  French,  a  cargo  of  British  *manufactures,  British  [  •»  ] 
and  foreign  colonial  produce.  East  Lidia  goods,  and  such  goods 
as  were  permitted  by  law  to  be  exported,  except  cotton  wool  and 
hemp,  from  any  port  in  this  kingdom  to  any  port  in  the  Baltic, 
and  to  import  from  thence  a  cargo,  also  specified  in  the  licence,  to 
any  port  in  the  United  Kingdom.  It  was  objected  that  as  this 
licence  was  granted  to  Feise  &  Co.,  merchants,  on  behalf  of 
themselves  and  others,  by  the  term  others,  British  merchants 
only,  or  merchants  ejvsdem  generis  with  Feise  &  Co.  were 
comprehended,  and  not  foreign  merchants,  and  a  fortiori  not 
alien  enemies,  Mansfield,  Ch.  J.  over-ruled  the  objection, 
being  of  opinion  that  the  licence  ought  to  receive  a  more  enlarged 
construction,  and  thereupon  a  verdict  was  found  for  the  plaintiffs, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Lens,  Serjt.  accordingly  in  the  last  Term  obtained  a  rule  nisi 
for  that  purpose,  against  which 
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Keisi:  Beat,  Serjt.  now  shewed  cause,  and  relied  principally  on  the 

Bkll.  case  of  Mennett  v.  Bonham,  15  East,  477,  which  was  an  action 
on  a  policy  of  insurance  on  goods,  at  and  from  London  to  any 
ports  in  the  Baltic,  and  the  licence  was  to  a  British  merchant 
(by  name)  and  others,  but  the  property  was  proved  to  be  in  alien 
enemies.  A  similar  objection,  as  in  this  case,  was  taken  and 
reserved  at  the  trial,  but  the  Court  of  K.  B.  upon  motion  made 
in  this  Term,  refused  to  entertain  it,  or  grant  a  rule  nisi  there- 
upon. In  Fayle  v.  BourdiUon,  8  Taunt.  546,  the  same  point  was 
determined,  except  that  the  licence  there  granted  was  to  import 
a  cargo  into  this  country ;  but  the  construction  must  be  the  same 
whether  applied  to  a  licence  to  export  from  or  import  into  this 
country:  and  in  a  late  case  of  Backer  v.  Bennet,\  Lord  Ellen- 
iJORouoH,  Ch.  J.  had  held,  where  the  interest  was  averred  to  be 
and  was  in  a  Eussian  enemy,  yet  as  the  underwriter,  with  a 
[  *6  j  knowledge  of  that  *fact,  had  adjusted  the  loss,  that  the  plaintiff 
was  entitled  to  recover  against  him. 

LenSy  Serjt.  contra  : 

Unless  the  case  of  Mennett  v.  Bonham  is  to  be  considered  as 
having  decided  this  point,  so  as  to  preclude  all  further  questions, 
it  may  be  argued  that  the  government  of  this  country,  which  is 
invested  with  the  power  of  granting  licences,  ought  to  have  the 
means  of  exercising  a  discretion  as  to  the  persons  to  whom  those 
licences  are  to  extend,  and  therefore  that  the  terms  used  therein 
ought  not  to  be  strained  beyond  their  natural  import.  It  may 
be  observed,  also,  that  a  licence  to  export  from  this  country,  and 
one  to  import  into  it,  do  not,  as  has  been  contended,  stand 
precisely  upon  the  same  footing,  so  as  necessarily  to  make  the 
same  construction  applicable  to  both.  In  the  case  of  a  licence 
to  import  goods  from  a  foreign  country,  the  natural  inference  is, 
that  the  goods  coming  from  a  foreign  country  originally  belong 
to  foreigners ;  whereas,  in  the  case  of  a  licence  to  export  from 
this  country,  the  same  inference  leads  to  the  conclusion  that  the 
goods  belong  to  the  subjects  of  this  country.  In  this  later  case 
therefore,  unless  there  be  something  extrinsic  to  intimate  to  the 
government  that  foreigners  are  interested  in  the  cargo,  the 
t  Apparently  not  reported. — ^F.  P. 
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nature  of  the  adventure  itself  will  not  do  so,  which  if  it  did,  perhaps       Feise 
the  government  might  have  withheld  its  licence.    To  hold  there-        bell. 
fore  that  it  may  be  extended  to  protect  the  property  of  foreigners, 
will  be  to  deprive  the  government  of  its  option  to  grant  or 
withhold  a  licence  where  they  are  concerned. 

Mansfield,  Ch.  J. : 

We  have  seen  instances  where  licences  of  a  very  special  and 
limited  nature  have  been  confined  to  the  particular  grantees,  but 
this  licence  is  not  of  that  description,  but  one  of  a  more  general 
nature.  The  form  of  it  is  to  Godfrey  Feise  &  Co.,  merchants,  on 
*behalf  of  themselves  and  others.  It  is  therefore  clearly,  by  the  [  '7  ] 
very  terms  of  it,  not  to  be  restrained  to  the  grantees  alone,  but 
is  to  be  extended  to  others,  and  the  question  is  who  those  others 
may  be.  Now  it  is  said  that  others  means  British  merchants, 
and  in  all  respects  such  as  the  grantees,  yet  it  is  perfectly 
notorious  that  in  a  great  commercial  city,  such  as  this  metropolis, 
there  are  and  must  be  many  merchants  who  are  not  natives  of 
the  country  where  they  carry  on  their  merchandize,  and  there  is 
nothing  in  this  licence  which  intimates  that  it  is  to  be  restrained 
to  such  as  are.  Again,  if  we  look  to  what  may  be  supposed  the 
object  of  this  licence  :  that  object  was  to  facilitate  the  export  of 
certain  goods,  such  as  British  manufactures  and  colonial  produce, 
in  order  to  find  a  market  for  them  abroad,  to  effect  which  the 
goods  must  be  necessarily  consigned  to  foreigners;  and  if  so, 
how  is  it  more  injurious  to  the  State  to  permit  foreigners  to 
export  them  in  the  first  instance  ?  It  seems  to  me  that  a  con- 
struction in  favour  of  such  a  permission  will  rather  aid  than 
obstruct  the  object  of  the  licence,  by  promoting  the  commerce  of 
the  country. 

Heath,  J. : 

A  different  construction  from  that  which  has  been  laid  down 
by  my  Lord,  would  impede  the  commercial  purposes  for  which 
the  licence  was  granted. 

Per  Curiam  :  Rule  discharged. 
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1811.        PEACEABLE,  on  Demise  op  Uncle,  v.  WATSON.t 

•^••^fi^'  (4  Taunt.  16-18.) 

[  16  ]  The  declarations  of  a  deceased  occupier  of  land  of  whom  he  held  tho 

land,  are  evidence  of  the  seisin  of  that  person. 

But  it  must  first  be  shewn  that  the  land  the  deceased  occupied  was 
the  land  now  in  the  tenant's  possession. 

This  was  an  ejectment  brought  to  recover  possession  of  three 
houses  at  Wisbeach.  Upon  the  trial  at  the  Cambridge  Spring 
Assizes,  1811,  before  Grose,  J.,  the  counsel  for  the  plaintiff, 
whose  lessor  claimed  the  premises  by  descent  from  Bobert 
Farthing,  in  order  to  shew  the  seisin  of  Bobert  Farthing,  asked 
a  witness  if  he  had  known  one  Clarke  nccw  deceased,  and  upon 
his  saying  yes,  asked  if  he  had  ever  heard  Clarke  say  of  whom  he 
rented  the  houses  which  he  occupied  in  Wisbeach.  The  counsel 
for  the  defendant  objecting  to  this  question,  Grose,  J.  refused  to 
permit  it  to  be  put,  and  the  plaintiff,  being  unable  to  prove  his 
title  without  this  evidence,  was  nonsuited.  Another  objection 
was  also  raised  by  the  defendant,  that  the  term  alleged  to  be 
demised  to  the  plaintiff  had  expired  before  the  trial,  but  that 
objection  was  over-ruled  at  the  trial,  and  the  rejection  sanctioned 
by  the  Court  afterwards,  who  said  it  might  be  cured  by 
amending. 

Peckwell,  Serjt.  in  Easter  Term  had  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  have  a  new  trial,  upon  the  ground  that 
evidence  of  the  declarations  of  a  deceased  tenant  may  be  received 
to  shew  who  was  his  landlord. 

SelloUf  Serjt.  in  this  Term,  shewed  cause  against  this  rule, 
on  the  ground  that  the  question  was  inadmissible,  because  no 
foundation  had  been  laid  by  any  previous  question  to  shew  where 
the  houses  were  situated  which  Clarke  had  occupied,  or  that  they 
were  the  houses  for  which  this  ejectment  was  brought,  or  that 
the  defendant  was  in  possession  of  them. 

t  Cited  and  applied  in  judgment  (1877)  2  P.  D.  91,  93,  46  L.  J.  P.  63. 
of   Sir  J.  Hannen  in  Sly  v.  Sly      — R.  C. 
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Blosset,  Serjt.  in  support  of  the  rule  :  Peacbable, 


The  evidence  would  have  shewn,  as  well  the  identity  of  the       Uncle, 
premises,  as  the  seisin  of  Bobert  Farthing.     The  answer  would     watson. 
have  shewn,  that  the  premises,  of  which  the  witness  was  speak-       [  17  ] 
ing,  were  in  the  seisin  of  the  plaintiffs  lessor's  ancestor,  and 
by  the  plaintiffs  opening  it  appears,  that  he  goes  for  those 
houses  of  which  his  ancestor  was  seised.    But  this  objection 
upon  the  identity  of  the  premises  was  never  taken  at  the  trial ; 
the  evidence  was  rejected  upon  the  broad  ground,  that  the 
declarations  of  the  deceased  tenant  were  inadmissible. 

The  learned  Judge's  report,  however,  stated  that  there  had 
been  no  sufficient  foundation  laid  to  introduce  the  question. 

Mansfield,  Ch.  J. : 

The  opinion  of  Grose,  J.  is  unanswerable.  The  ground  of 
the  rejection  is  this.  Possession  is  prima  facie  evidence  of 
seisin  in  fee  simple :  the  declaration  of  the  possessor  that  he  is 
tenant  to  another,  makes  most  strongly,  therefore,  against  his 
own  interest,  and  consequently  is  admissible,  but  it  must  be  first 
shewn  that  he  was  in  possession  of  the  premises  for  which  the 
ejectment  is  brought.  The  learned  Judge's  report  however 
seems  to  go  further,  and  to  intimate  that  he  should  have 
rejected  the  evidence  of  the  declarations,  whether  there  had  or 
had  not  been  other  evidence  to  identify  the  premises  which 
Clarke  held,  as  those  that  were  sued  for. 

Lawrence,  J. : 

The  plaintiff  must  know,  or  ought  to  know,  what  premises  he 
goes  for,  and  he  must  first  shew  that  the  defendant  is  in  posses- 
sion of  the  premises  sought  to  be  recovered,  and  next,  that  the 
plaintijff  has  a  better  title.  But  since  the  learned  Judge  was  of 
opinion  *that,  after  those  facts  were  proved,  the  declarations  [  *18  ] 
still  would  not  be  evidence,  there  ought  to  be  a  new  trial. 

lluU  absolute. 
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isii.  DOE,    ON  THE  Demise  of  DYKE  and  Others,   t\ 

'^''—'  WHITTINGHAM. 

[  20  ]  (4  Taunt.  20—23.) 

A  deed  which  may  take  effect  as  a  ooyenant  to  stand  seised,  is  good, 
though  the  use  is  to  arise  after  the  decease  of  the  covenantor,  and  though 
he  does  not  affect  thereby  to  dispose  of  the  freehold  in  the  meantime. 

And  although  the  use  is  to  arise  at  a  period  which  may  not  happen 
till  long  after  the  covenantor's  death,  the  use  resulting  in  the  meantime. 

This  was  an  ejectment  brought  to  recover  a  messuage,  garden, 
and  two  acres  of  land  in  the  parish  of  Gnossall.  Upon  the  trial 
before  Lawrence,  J.  at  the  last  Spring  Assizes  for  the  county  of 
Stafford,  it  appeared  that  Edward  Bate,  being  seised  of  the 
premises,  on  the  22nd  of  March,  1787,  executed  on  unstamped 
paper  an  instrument  in  the  form  of  a  deed-poll,  entitled  at 
the  top,  "  A  deed  of  gift,"  and  expressing  that  he,  "  Edward 
Bate,  in  consideration  of  the  love,  good  will,  and  affection  which 
[  *2i  ]  he  had  and  did  bear  towards  his  loving  ^daughter  Margaret, 
the  wife  of  John  Whittingham,  the  defendant,  had  given  and 
granted,  and  by  those  presents  did  freely  give  and  grant  unto 
the  said  Margaret  Whittingham,  her  heirs,  executors,  or  admin- 
istrators, (after  the  deceases  of  himself  and  his  then  wife,)  the 
premises  therein  mentioned,  as  a  gratuity  for  money  which  his 
said  daughter  had  lent  him,  to  hold  the  premises,  (from  and 
after  the  decease  of  him  and  his  then  wife,)  absolutely,  without 
any  manner  of  condition,  otherwise  than  what  was  above  men- 
tioned." It  was  signed,  sealed,  delivered,  and  attested.  On  the 
5th  of  June,  1793,  he  made  his  will,  duly  executed  and  attested 
to  pass  real  estates,  and  after  having  thereby  devised  all  his  real 
and  personal  estate  to  his  wife  for  her  life,  and  having  devised 
after  her  decease  unto  his  daughter  Margaret  the  premises  com- 
prised in  the  above-mentioned  deed  of  gift,  for  the  said  Margaret 
Whittingham  to  have,  hold,  occupy,  possess  and  enjoy  all  the 
said  premises,  with  every  of  their  appurtenances,  he  willed  that 
all  the  rest  of  his  worldly  estate  should  be  equally  shared  among 
the  rest  of  his  children.  The  testator  died  in  the  year  1794, 
and  the  defendant  John  Whittingham  and  Margaret  his  wife 
entered  and  were  seised :    in   consequence  of  the  decease  of 
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Margaret  the  wife  in  April,  1799,  this  ejectment  was  brought         Doe, 
by  the  other  children  and  a  grandchild  of  the  testator,  claiming        dyke, 
the  reversion  in  fee  under  the  residuary  devise.    At  the  trial  the    whittinq- 
deed  of  gift  appeared  stamped  with  the  30«.  deed  stamp  which        ham. 
was  in  use  for  deeds  in  the  year  1811 ;  and  it  was  alleged  that 
the  stamp,  which  was  in  use  for  similar  instruments  in  the  year 
1787,  was  obsolete  and  destroyed,  and  could  not  now  be  obtained 
at  the  stamp  office.     Two  objections  were  made  at  the  trial ; 
first,  that  this  instrument  could  not  take  effect,  because  it  pur- 
ported to  create  a  freehold  estate  in  futuro ;  secondly,  that  it 
could  not  be  received  in  evidence,  unless  stamped  with  the  par- 
ticular deed  *  stamp  which  was  by  law  required  at  the  time  of       [  ^22  ] 
the  execution  of  the  deed.     Lawrence,  J.,  however,  on  both 
points  thought  otherwise,  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  defendant. 

Shq)herd,  Serjt.  in  Easter  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a  verdict  for  the  plaintiff. 

Best,  Serjt.  who  was  in  this  Term  to  have  shewn  cause 
against  the  rule,  was  stopped  by  the  Court. 

Shepherd  contended  that  this  case  was  distinguishable  from 
Doe  ex  dem.  Wilkinson  v.  Tranmer,  2  Wils.  75,  S.  C.  more  fully, 
Willes,  182 ;  that  in  the  case  cited,  the  estate  of  freehold  re- 
mained in  the  re-lessor  during  his  life,  and  upon  his  decease 
descended  to  his  heir,  who  would  be  seised  to  the  use  of  the 
usee.  But  in  this  case  an  intermediate  estate  of  freehold  was 
intended  to  intervene,  namely,  to  the  grantor's  wife,  for  it  is  as  if 
he  had  said,  I  intend  that  the  estate  shall  be  by  some  means  con- 
veyed, after  my  own  decease,  to  my  wife  for  her  life ;  and  after 
her  decease,  I  covenant  to  stand  seised  of  it  to  the  use  of  my 
daughter,  the  defendant's  wife,  and  her  heirs ;  but  there  are  no 
apt  words  by  which  if  he  had  died,  living  his  wife,  the  estate 
which  he  contemplates  his  intention  to  limit  to  his  wife,  could 
have  taken  effect ;  therefore  the  heir  would  not  stand  seised  to 
her  use,  and  then  the  ulterior  estate  to  his  daughter  must  fall 
to  the  ground,  for  want  of  any  present  estate  of  freehold  to 
support  it. 
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Dob,        Heath,  J. : 
Lessee  of 

Dtke,  Here,  after  the  death  of  the  covenantor,  there  would  be  a 

Whittiko-    resulting  use.     The  mischief  against  which  the  law  intended  to 
^^^'        provide  was,  that  there  might  be  no  tenant  to  the  precipe,  but 
that  would  not  happen  in  the  present  case. 

[  23  ]       Lawbbnce,  J. : 

The  case  in  Willes  decides,  that  a  covenant  to  stand  seised, 
where  the  use  is  to  arise  at  a  future  time  is  good :  here  the  use 
will  arise  after  the  death  of  the  wife. 

The  objection  upon  the  stamp  was  abandoned. 

Rvle  discharged. 


1811.  BAKER  V.   nOLTPZAFFELL. 

'^**^^^'  (4  Taunt.  45-46.) 

[  46  ]  The  landlord  of  premises  demised  imder  a  written  agreement,  may 

recover  against  his  tenant  in  an  action  for  use  and  occupation,  the  rent 
aooming  after  the  premises  are  burnt  down,  and  no  longer  inhabited  by 
the  tenant. 

Action  for  the  use  and  occupation  of  certain  premises  in  Long 
Acre.  At  the  trial  before  Mansfield,  Gh.  J.,  at  the  Westminster 
sittings,  in  this  Term,  a  verdict  was  found  for  the  plaintiff  for 
three-quarters  of  a  year's  arrears  of  rent.  It  appeared  that  very 
shortly  after  the  accrual  of  the  first  quarter's  rent  the  premises 
had  been  consumed  by  fire,  and  since  that  time  had  been  in  a 
ruinous  state  and  not  inhabited  by  the  defendant.  An  agree- 
ment, not  by  deed,  was  given  in  evidence,  by  which  the  defendant 
agreed  to  pay  the  rent  during  the  demise  of  the  term  specified  in 
the  agreement. 

Shepherd,  Serjt.  moved  to  set  aside  the  verdict,  except   as  to 
the  first  quarter's  rent,  on  the  ground  that  the  action  for   use 
and  occupation  does  not  lie  for  premises  which  no  longer  exist, 
and  therefore  cannot  be  said  to  be  occupied ;  but  in  sucli  c&se 
the  landlord  must  resort  to  his  agreement,  in  order  to  entitle 
himself  to  the  rent.    He  contended  that  as  the  stat.  11  Geo.  II. 
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c.  19,  B.  14,  which  gave  this  form  of  action  for  use  and  occupa-  Bakbb 

tion,  enables  the  landlord  to  recover  a  satisfaction  for  sach  holtpzaj^ 

premises  as  are  held  or  occupied  by  the  defendant,  it  must  be  '^^ 

implied  from  thence  that  it  was  not  meant  *to  be  extended  to  [  *4<>  ] 
premises,   which,  so  far  from  being  held  or  occupied  by  the 
defendant,  were  not  even  capable  of  occupation. 

Mansfield,  Ch.  J. : 

The  land  was  still  in  existence,  and  there  was  no  offer  on  the 
part  of  the  defendant  to  deliver  it  up.  The  landlord  could  not 
enter  to  rebuild,  the  tenant  might  have  rebuilt  the  premises  if 
he  had  so  pleased,  and  occupied  them  at  any  time  within  the 
term,  he  therefore  must  be  taken  still  to  hold  the  land,  which  is 
sufficient  to  satisfy  the  words  of  the  statute. 

Heath,  J. : 

This  point  has  frequently  been  decide!  at  Nisi  Prius,  though  I 
do  not  recollect  any  case  reported.  The  defendant  might  have 
rebuilt  at  any  period  of  the  term,  whereas  the  landlord  would 
have  been  a  trespasser  if  he  had  entered  for  that  purpose,  which 
shews  that  the  formAr  h^lH  the  land. 

Per  Curiam  :  Rule  refused. 


1811. 
June  29. 


JESSON  V.  SOLLY.t 

(4  Taunt.  52—55.) 

If  a  consignee  accept  goods  under  a  bill  of  lading,  at  the  bottom  of  

which  is  a  memorandum  that  the  ship  is  to  be  cleared  in  sixteen  days,  [  o2  ] 

and  SI.  per  day,  demurrage  to  be  paid  after  that  time,  the  master,  upon 
delivery  of  the  goods,  may  recover  demurrage  agauist  the  consignee. 

This  was  an  action  brought  by  the  master  of  a  vessel  upon  a 
general  count  in  assumpsit  for  demurrage.  Upon  the  trial, 
before  Mansfield,  Ch.  J.  at  the  sittings  after  Hilary  Term,  1811, 

t  The  direct  authority  of  this  case  L.  (SewellT,  Burdick  (1884),  10  App. 
is  now  superseded  by  the  express  Cas.  74,  89,  54  L.  J.  Q.  B.  156,  52 
statutory  authority  of  the  Bills  of  L,  T.  445),  as  an  authority  for  ex- 
Lading  Act,  IS  «&  19  Vict.  c.  11,  s.  1;  plaining  the  policy  and  intention  of 
but  the  case  itself  has  been  referred  the  statute.»H.  C. 
to  by  Lord  Selboene  in  the  H.  of 
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JEsaoN       it  appeared  that  the  plaintiff,  who  was  master  of  a  vessel,  had 
Solly.       taken  on  board  a  cargo,  and  signed  bills  of  lading,  deliverable 
to  the  order  of  the  shipper,  upon  payment  of  freight,  and  at  the 
bottom  was  a  memorandum  that  the  ship  was  to  be  delivered  in 
16  lay  days,  81.  per  day  demurrage  to  be  paid  for  every  laying 
day  after  the  expiration  of  that  time.     The  master  retained  one 
part  of  the  bill  of  lading,  which  was  produced  as  his  evidence  at 
the  trial,  and  it  was  objected,  that,  as  it  was  not  signed  by  the 
consignor  or  consignee,  it  was  not  admissible  in  evidence ;  it  was 
[  ••'i'J  ]       however  received  *as  a  counterpart,  upon  the  ground  that  the 
defendant  might,  by  producing  the  part  which  he  possessed, 
prove  it  dissimilar,  if  it  were  so,  to  the  part   now  produced. 
When  the  vessel  arrived,  no  bill  of  lading  had  arrived  in  this 
country ;  the  defendant,  who  expected  the  cargo  to  be  consigned 
to  him,  demanded  the  goods,  which  the  plaintiff,  having  been 
apprised  by  another  person  that  he  also  claimed  the  consign- 
ment, refused  to  deliver,  unless  either  upon  sight  of  the  bill  of 
lading,  when  it  should  arrive,  indorsed  to  the  defendant,  or  on 
receiving  an  indemnity  :  he  also  gave  the  defendant  notice,  that 
if  the  vessel  was  not  delivered  within  the  16  lay  days,  he  should 
insist  on  the  demurrage.     The  bills  of  lading  being  delayed,  the 
vessel  was  not  completely  delivered  till  eight   days  after  the 
expiration  of  the  sixteen.     The  defendant  paid  the  freight,  but 
refused  to  pay  the  demurrage.     He  now  objected,  that  he  having 
demanded  the  goods,  and  offered  to  accept  them,  the  vessel's 
delay  was  caused  by  the  plaintiff's  own  fault,  and  therefore  he 
was  not  entitled  to  recover,  and  Mansfield,  Ch.  J.  being  struck 
with  the  objection,  nonsuited  the  plaintiff,  with  liberty  to  move 
to  enter  a  verdict  for  the  plaintiff  for  eight  days'  demurrage. 

Shepherd,  Serjt.  had  in  Easter  Term  obtained  a  rule  nisi 
to  set  aside  the  nonsuit  and  enter  a  verdict  for  647.  for  the 
plaintiff. 

Lens,  Serjt.  in  this  Term  shewed  cause  : 
He  contended  that  although  the  captain  was  not  compellable 
to  deliver  the  goods  before  he  saw  the  bill  of  lading,  yet,  as  his 
refusal  to  deliver  them  when  the  plaintiffs  were  willing  to  accept 
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them,  was  only  for  his  own  security  and  accommodation,  the      Jessox 
delay  was  the  result  of  his  own  choice,  and  he  could  not  charge       bollt. 
the  defendant  with  the  consequences.     At  all  events  he  must 
resort  to  the  consignor  *for  demurrage,  and  could  not  recover  it       [  ♦54  ] 
against  the  consignees. 

Shepherd  and  Best,  Serjts.  in  support  of  the  rule,  urged 
that  the  defendant,  having  ultimately  received  the  bill  of  lading, 
containing  the  condition  for  payment  of  demurrage,  and  having 
claimed  and  received  the  goods  under  it,  subsequently  to  the 
plaintiffs  refusal  to  deliver,  could  not  now  contest  that  contract. 
The  plaintiff  had  notice  of  conflicting  claims,  and  had  no  notice, 
until  the  arrival  of  the  bill  of  lading,  with  whom  the  shipper's 
order  was  to  be  found.  He  even  deserted  his  duty,  in  offering 
to  deliver  the  goods  upon  an  indemnity.  It  was  part  of  the 
contract,  to  pay  him  demurrage  for  the  ship,  until  he  could 
safely  and  legally,  and  with  a  sufficient  discharge  to  himself, 
deliver  the  cargo.  In  the  mode  in  which  the  state  of  Europe 
requires  commerce  now  to  be  conducted,  the  master  of  a  neutral 
may  perhaps  never  see  his  consignors  again ;  it  is  therefore  a 
necessary  practice  which  prevails,  that  he  should  stipulate  for 
payment  by  the  consignees  of  demurrage  as  well  as  freight,  and 
that  the  consignor  should  transmit  the  bills  of  lading  by  another 
vessel. 

Mansfield,  Ch.  J. : 

This  is  quite  a  new  case,  arising  from  the  new  state  of  trade, 
and  there  is  great  weight  in  the  observation  made  for  the 
plaintiff,  that  many  of  these  ships  coming  from  a  foreign 
country,  to  which  they  may  never  go  again,  put  into  their  bill 
of  lading  a  condition,  which  enables  them  to  look  to  the  con- 
signee for  demurrage,  as  well  as  for  freight.  My  brothers  •are 
very  clearly  of  opinion,  that  if  the  consignee  will  take  the  goods, 
he  adopts  the  contract. 

Heath,  J. : 

It  is  clear  the  plaintiff  is  entitled  to  demurrage,  either  from 
the  consignor  or  consignee.    Demurrage  *is  only  an  extended       [  •55  ] 
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JS880N       freight,  and  the  consignee,  by  adopting  this  bill  of  lading,  makes 
SoLLT.       himself  liable  to  demurrage  as  well  as  to  freight. 

Chambrb,  J. : 

It  would  be  monstrous,  if  the  consignee,  accepting  the  contract 

with  knowledge  of  the  terms,  should  not  be  bound  by  it,  and 

could  send  the  captain  back  to  the  consignor  for  demurrage. 

herefore,  the 

Rule  mmt  be  made  absolute. 


WARDEN   V.  BAILEY.t 

^\ms  2S.  (^  Taunt.  67—89.) 

"**  An  action  of  trespass  lies  for  an  inferior  military  officer  against  his 

[  67  ]  superior  officer  (both  being  under  martial  law),  who  imprisons  him  for 

disobedience  to  an  order  made  under  colour,  but  not  within  the  scope 
of  military  authority. 

Although  the  imprisonment  bo  followed  by  a  trial  by  a  oourt-martial. 

The  colonel  of  a  regiment  has  no  authority  to  order  his  Serjeant  to 
pay  money  towards  lighting  and  warming  a  regimental  achool  and 
schoolmaster's  salary. 

Nor,  as  it  seems,  to  order  them  to  attend  school,  to  learn  to  read  and 
write. 

This  was  an  action  brought  against  the  defendant  for  assaalt- 

ing,  and  wrongfully  imprisoning  the  plaintiff  in  a  damp  and 

unwholesome  cell,,  by  which  he  became  sick,  Ac.     There  were 

other  counts  for  a  common  assault.     The  defendant  pleaded  the 

^'eneral  issue.     Upon   the  trial  of  this  cause,  at  the  Bedford 

Spring  Assizes,  1811,  before  Grose,  J.,  the  evidence  was,  that  the 

plaintiff  was  a  permanent  Serjeant  in  the  Bedford  regiment  of 

t  This  case  was  relied  on  by  Cock-  in  the. form  of  a  decision  touching 

BUiiN,  Ch.  J.  in  his  dissenting  judg-  that  opinion.     But  the  effect  of  tbi.s 

uient   in  Dawkins   v.   Lord   Paulet  decision  of   the  Common  Pleas     is 

(18(59)  L.  R.  5  a  B.  94, 39  L.  J.  Q.  B.  weakened,  and  the  judgment  of  the 

53,  21  L.  T.  584.     The  only  point  majority  of  the  Queen's  Bench  iu 

of  real  importance  in  the  report  is  Dawkins  y.  Lord  Paulet y  indirectly 

til  J  interlocutory  remark  of  Law-  confirmed  by  the  judgment  of  the 

KKNXE,  J.  p.  564,  infra.    Until  the  Exchequer    Chamber    (1873),     and 

rule  of  law  laid  down  in  the  opinion  House  of  Lords  (1875),  in  Dawkins 

(.f  Lord  Maxsfikld,   in  fiutUm  y.  y.  Utrd  liokeby,  L.  B.  8  Q.  B.  255, 

Johnstone,  is  tested  by  a  crucial  de-  7  II.  L.  744,  45  L.  J.  Q.  B.  8,    33 

ciiiion  of  an  Appellate  Court,  it  is  L.  T.  196.— E.  C. 
p  rhaps  not  safe  to  omit  anything 
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local  militia,  of  which  the  defendant  was  the  adjutant :  that  in  wabdbit 
November,  1809,  the  colonel  of  the  regiment  issued  a  regimental  BA.ttBY. 
order  for  establishing  an  evening  school  at  Bedford,  of  which  he 
appointed  the  serjeant-major  of  the  regiment  the  master,  and 
ordered  that  all  the  Serjeants  and  corporals,  including  the  plain- 
tiff, and  thirty  or  forty  other  persons,  part  of  whom  were  under 
martial  law,  and  part  were  not,  should  attend  the  school  every 
evening,  in  order  that  they  might  learn  to  read  and  write,  fitnd 
that  they  should  each  pay  eight-pence  per  week,  viz.  6d.  as  a 
gratuity  to  the  master,  and  2d.  as  a  contribution  towards  the  ex- 
pense of  lights  and  fires  in  the  school.  After  a  few  days  several 
of  the  scholars,  and  amongst  others  the  plaintiff,  omitted  to 
attend.  Several  of  them  were  afterwards  tried  by  a  court- 
martial  for  this  offence,  and  being  found  guilty,  were  punished 
for  it.  The  plaintiff  was  reprimanded  for  his  conduct,  and  pro- 
mised to  attend  more  regularly  in  future.  Shortly  after  he  was 
ordered  to  attend  a  drill  upon  the  parade  with  a  few  others, 
at  which  time  the  defendant  came  out  of  his  shop,  which  was 
adjoining,  and  addressing  himself  to  the  plaintiff,  and  shaking 
his  fist  at  him,  called  him  a  rascal,  and  told  him  he  deserved  to 
be  shot :  he  then  directed  a  serjeant,  who  stood  near,  to  draw 
his  sword,  *and  hold  it  over  the  plaintiff's  head,  and  if  he  should  [  •68  j 
stir,  to  run  him  through :  and  he  ordered  a  corporal  to  set  a 
guard  of  corporals  over  the  plaintiff.  The  corporal,  by  the  defen- 
dant's direction,  took  off  the  plaintiff's  sash  and  sword.  The 
defendant  directed  another  serjeant  to  take  him  to  the  county 
gaol  of  Bedford,  to  deliver  him  to  the  gaolpr,  with  orders  to  cause 
him  to  be  locked  up,  and  to  live  on  bread  and  water,  and  to 
prevent  any  person  from  having  access  to  him.  That  serjeant 
accordingly  delivered  him  to  the  gaoler,  with  verbal  directions 
to  keep  him  in  solitary  confinement,  and  that  he  should  live  on 
bread  and  water;  no  other  warrant  for  his  commitment  was 
at  that  time  delivered  to  the  gaoler ;  the  gaoler  received  him, 
and  kept  him  in  close  custody  for  three  days,  at  the  expiration  of 
which  time  he  was  brought  up  before  the  colonel,  who  then  came 
into  the  town,  and  the  defendant,  and  other  officers  of  the  regi- 
ment, and  was  again  remanded  to  the  custody  of  the  gaoler. 
After  some  weeks  confinement,  the  plaintiff's  health  being 
R.B. — ^VOL.  xin.  o  o 
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Wabdbv     impaired,  he  was  conducted  to  his  own  house,  and  there  kept  a 
Bailkt.      close  prisoner.    No  charge  was  made  against  him  at  the  time  of 
his  arrest  on  the  parade,  except  that  which  was  involved  in  the 
defendant's  assertion,  that  the  plaintiff  had  done  enough  to  be 
shot  for.    The  counsel  for  the  plaintiff  said,  he  anticipated  that 
the  defendant's  defence  would  be,  that  he  was  arrested  on  a 
charge  of  mutinous  language,  and  exciting  others  to  mutiny, 
which  in  truth  was  the  case,  though  the  cause  was  stopped 
before  the  defendant  proceeded  to  give  evidence  of  that  fact :  the 
words  for  which  he  was  so  charged  were,  that  he  had  been  heard 
to  say  on  the  parade,  to  Cooper,  another  serjeant,  Do  not  give 
up ;  I  will  not  go  to  school ;  do  not  you  go  to  school :  I  will  not 
abide  by  a  regimental  court-martial ;  I  will  have  a  general  court- 
martial  :  and  in  anticipating  this  defence,  the  plaintiff's  counsel 
[  ^^^  ]       read  the  charge  which  was  exhibited  *  against  the  plaintiff  before 
the  court-martial,  and  which  was,  that  though  acquitted  himself 
by  a  court-martial  of  neglecting  to  attend  the  school,  he  had 
excited  others  to  disobedience  by  this  language.    The  plaintiff's 
counsel  addressed  some  questions  to  the  defendant's  witnesseb 
on  cross-examination,  upon  the  answers  to  which  it  appeared, 
that  in  January,  1810,  the  plaintiff  was  conveyed  to  Stilton,  and 
tried  by  a  court-martial,  afterwards,  in  March,  1810,  he  was 
liberated.     The  plaintiff  proved  the  amount  of  pajrments  made 
to  his  witnesses,  and  other  expenses  incurred  in   his  defence. 
SelloHy  Serjt.,  for  the  defendant,  objected  that  no  action  could  be 
maintained  by  a  person  under  martial  law,  against  a  superior 
officer,  acting  also  under  martial  law,  for  any  thing  whatever, 
done  by  him  under  colour  of  military  authority.    He  asserted 
that  this  principle  was  established  by  the  case  of  Sutton   v. 
Johnstone,  1  T.  B.  493.1  Grose,  J.  thought  that,  after  that  deci- 
sion, he  was  incompetent,  sitting  in  a  court  of  common  law,  to 
try  the  propriety  of  the  arrest,  and  nonsuited  the  plaintiff. 

Frere,  Serjt.  in  Easter  Term  had  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  and  have  a  new  trial,  upon  the  ground  that 
there  had  been  a  misdirection ;  for  that  there  were  two  points 
made  in  the  case  of  Sutton  v.  Johnstone :  1,  that  there  was    a 

t  1  B.  E.  257. 
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probable  cause  for  the  admiral's  proceeding ;  2,  that  both  parties     wabdbx 
being  onder  martial  law,  the  action  could  not  be  maintained :      baiiIbt. 
but  tlie  better  opinion,  he  said,  was,  that  the  judgment  pro- 
ceeded upon  the  ground  that  there  was  a  probable  cause. 

(Heath,  J.  agreed  to  this,  and  observed  that  there  was  no 
excess  of  jurisdiction  in  that  case. 

Lawbbngb,  J. :  Lord  Mansfield  held  that  the  action  could  not 
be  supported,  because  the  declaration  shewed  probable  cause, 
and  though  the  inclination  of  his  opinion  was  that  no  such 
action  could  be  maintained,  yet  he  said  it  was  not  necessary  to 
decide  on  *that  point,  for  the  facts  did  not  raise  the  argument.)         [  *70  ] 

Frere  mainly  relied  on  the  doctrines  of  the  Court  of  Error  in 
that  case  for  supporting  the  present  action,  contending  that  it 
was  only  decided  there,  that  case  was  not  the  proper  form  of 
action,  but  that  it  was  admitted  that  trespass  would  lie  ;  and  he 
contended  that  the  acts  now  here  complained  of,  were  not  within 
the  scope  of  military  authority,  though  done  under  colour  of  it. 
He  referred  to  the  case  of  Wall  v.  Macnamara^  cited  1  T.  B.  586, 
502,  and  observed  that  the  plaintiff  Wall  was  afterwards  hanged 
for  the  same  act  for  which  he  had  himself  recovered  damages 
against  Macnamara. 

(Lawrence,  J.  instanced  the  case  of  Barwis  v.  Keppel,  2  Wils. 
814,  as  differing  from  this,  because  what  was  there  done,  was 
done  flagrante  hello  in  the  face  of  an  enemy,  and  observed  that 
an  action  had  been  brought  against  Colonel  Bailey,  colonel  of 
the  Middlesex  militia,  for  flogging  a  private  in  the  militia,  in 
which  the  jury  gave  6002.  damages ;  but  that  though  both  were 
under  martial  law,  the  objection  was  never  taken,  that  the  action 
was  on  that  account  not  maintainable. 

Mansfield,  Ch.  J.  noticed  the  case  tried  before  himself,  [re- 
ported in  2  Macarthur  on  Courts  Martial,  4th  ed.  195]  of  Moore  v. 
Bastardy  which  was  an  action  against  the  president  of  a  court 
martial,  for  imprisoning  the.  plaintiff  upon  an  alleged  charge  of 

o  o  2 
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Wabokx      subornation  of  perjury  supposed  to  have  been  committed  by  the 
Bailet.      plaintiff,  and  in  which  action  the  jury  gave  800Z.  damages,  and 
no  new  trial  was  ever  moved  for. 

Heath,  J.  mentioned  the  case  of  Reynolds  v.  Kennedy^  1  Wils. 
232,  where,  although  the  action  failed,  the  Court  held  that  an 
action  might  well  be  sustained  for  a  wrongful  proceeding  in  an 
inferior  jurisdiction,  and  another  action  brought  against  the 
officers  of  the  Devon  militia  for  inflicting  1,000  lashes  on  the 
plaintiff,  in  consequence  of  the  sentence  of  a  court  martial  pro* 
nounced,  awarding  that  punishment  upon  a  charge  of  mutiny, 
[  ^^^  ]  which  was  tried  before  Perrott,  *B.  at  the  Exeter  Spring  Assizes 
in  1768 ;  the  only  mutinous  act  being,  that  the  plaintiff  had 
written  a  letter  to  the  colonel  which  was  not  communicated  to 
any  one  else,  telling  him,  that  the  men  of  the  regiment  were 
discontented.    The  jury  gave  600L  or  600L  damages.) 

Frere  also  mentioned  the  case  of  an  action  against  Captain 
Tonyn,  in  which  the  plaintiff  recovered  damages  for  the  inflic- 
tion of  several  dozen  lashes,  without  a  court  martial,  for  a 
single  offence,  therein  exceeding  a  custom  which  has  prevailed  in 
the  navy,  that  commanding  officers  do  inflict  one  dozen  lashes, 
which  is  called  a  starting,  without  a  court  martial.  He  also 
cited  Rafael  v.  VereUt,  2  Bl.  988,  for  the  opinion  of  De  Geey, 
Ch.  J.  that  trespass  was  the  proper  remedy. 

[After  an  elaborate  argument,  in  the  course  of  which 
Lawbbncb,  J.  said  that  he  had  heard  from  good  private  informa- 
tion that  the  reasons  assigned  by  Lord  Mansfield  for  reversing 
the  judgment  of  the  Court  of  Exchequer,  in  Sutton  v.  Johnstone^ 
were  not  adopted  by  the  House  of  Lords,  though  the  judgment 
of  the  Chief  Justices  was  affirmed.] 

[  «8  1        Maksfibld,  Ch.  J. : 

This  is  an  application  to  set  aside  a  nonsuit.  It  is  an  action 
for  false  imprisonment  brought  by  a  Serjeant  in  the  local  militia 
against  the  adjutant  in  that  militia.  The  evidence  is  simply 
this ;  an  order  was  made  by  the  colonel  that  the  Eerjeants  and 
corporals  should  attend  an  evening  school  for  the  purx)0S6    of 
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learning  to  read  and  write;  the  serjeant-major  was  to  be  the  Warden 
schoolmaster,  and  all  the  men  were  to  pay  8d.  per  week  to  defray  bailey. 
the  schoolmaster's  salary  and  the  expenses  of  fire  and  candles. 
Therefore  it  was,  first,  an  order  to  attend  a  school  for  learning 
to  read  and  write ;  secondly,  it  was  a  tax  of  payment  of  money. 
The  defendant's  counsel  have  admitted,  properly,  I  dare  say, 
that  the  plaintiff  was  not  imprisoned  for  disobedience  to  this 
order,  but  for  supposed  mutinous  expressions :  of  them,  however, 
there  is  no  evidence.!  The  learned  Judge  was  desired  to  nonsuit 
the  plaintiff  upon  the  ground  of  a  doctrine,  supposed  to  be  esta- 
blished by  the  case  of  Sutton  v.  Johngtone^  that  an  inferior 
officer  cannot  maintain  an  action  against  a  superior  officer  for 
imprisonment  inflicted  in  consequence  of  disobedience  to  any 
command  whatsoever,  issued  by  the  superior  to  the  inferior 
officer.  To  be  sure,  that  is  a  very  wide  inference  to  draw  from 
Sutton  V.  Johnstone,  that  being  only  a  case  of  imprisonment  for 
disobedience  to  the  orders  issued  in  the  heat  of  a  battle,  where 
obedience,  and  instant  obedience,  is  necessary.  *Lord  Mansfield  [  *89  ] 
and  Lord  Loughborough  do  not  decide  this  point;  they  ex- 
pressly avoid  determining  it,  though  they  intimate  a  very  strong 
opinion,  and  observe  that  it  is  a  very  important  case,  and  send 
it  to  the  dernier  ressort.  The  only  point  therefore  decided  in 
Sutton  V.  Johnstone,  is,  that  there  was  probable  cause  for  the 
imprisonment  in  that  case.  Here  it  is  admitted  by  the  defendant, 
that  it  is  not  for  disobedience  to  the  order  that  the  imprisonment 
was  inflicted,  but  for  mutinous  expressions,  which  were  not 
proved ;  so  that  the  event  of  this  motion  is  not  made  directly  to 
depend  upon  the  legality  of  that  order.  But  with  respect  to  the 
order  itself,  it  might  indeed  be  very  convenient  that  a  military 
officer  might  be  enabled  to  make  the  men  under  his  command 
learn  to  read  and  write,  it  might  be  very  useful,  but  is  not  a  part 
of  military  discipline.  Then,  further,  there  is  a  tax  of  8d.  per 
week  for  learning  to  read  and  write.  Now  if  the  House  of 
Lords  had  inserted  in  an  Act  of  Parliament,  that  Serjeants  and 

t  On  the  new  trial  which  took  that  Judge's  ruling,  a  verdict  and 

place  subsequently  before  Sir  James  j  udgment  were  given  for  the  plaintiff. 

Mansfield  himself,  there  was  abun-  They  were  set  ajside  on  a  bill  of 

dant  evidence  of  mutinous  language,  exceptions :  Bailey  y.  Wartien  (1815) 

hut  nevertheless,  in  accordance  with  4  M.  &  S.  400. — £.  C. 
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Warden  corporals  sboold  pay  8d.  per  week  for  learning  to  read  and  write, 
Bai^bt.  ^^®  ^^>  0^  coining  down  to  the  lower  House,  would  certainly 
have  been  thrown  out ;  and  clearly  a  commanding  officer  of  a 
regiment  cannot  impose  that  tax.  We  think  then  that  the  order 
to  attend  the  school  most  probably  was  bad,  and  an  excess  of 
authority,  but  the  order  of  taxation  was  certainly  so ;  and  that 
order  was  never  rescinded.  The  subject  cannot  be  taxed,  even 
in  the  most  indirect  way,  unless  it  originates  in  the  lower  House 
of  Parliament.  We  therefore  think  the  rule  must  be  absolute 
for  a  new  trial,  but  I  must  express  the  strongest  wish  that  the 
cause  will  not  be  again  tried;  for  all  disputes  respecting  the 
extent  of  military  discipline  are  greatly  to  be  deprecated,  especi- 
ally in  time  of  war:  they  are  of  the  worst  consequence,  and 
such  as  no  good  subject  will  wish  to  see  discussed  in  a  civil 
action :  they  ought  only  to  be  the  subject  of  arrangement  among 

military  men. 

Rule  abBoluiefor  a  new  trial. 


C.  F.  MICHAELMAS  TERM. 


1811.  PBICE  AND  Othebs  v.  noble  ai7d  Anotheb. 

J\'i/r.  8.  _ 
(4  Taunt  123—126.) 

[  123  ]  A  ship  having  been  captured  and  re-captured,  the  owners  of  the  car^go 

are  liable  to  contribution,  for  ship's  stores  necessarily  thrown  oyer- 
board,  while  she  was  in  the  hands  of  an  enemy. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that 
the  plaintiffs,  at  the  request  of  the  defendants,  had  taken  on 
board  of  their  ship,  called  the  Brothere,  at  Bahia,  certain  goods 
of  the  defendants,  to  be  conveyed  in  and  on  board  of  that  ship 
on  a  voyage  from  Bahia  to  Malta,  the  defendants  undertook  to 
contribute  and  pay  their  just  share  in  respect  of  the  said  goods, 
of  any  average  loss  that  might  arise  or  happen  to  the  ship  or 
her  tackle,  apparel,  or  furniture,  during  the  voyage;  and  the 
plaintiffs  averred  that  an  average  loss  arose  and  happened  to  the 
[  ^124  ]       said  ship,  her  tackle,  apparel,  *and  furniture,  at  London,  Sec.,  and 
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that  the  defendants'  share  of  the  said  average  in  respect  of  the  Pbiob 
said  goods,  amounted  to  700Z.,  whereof  the  defendants  had  noblb. 
notice.  Another  count  stated,  that  the  defendants  were  indebted 
to  the  plainti£fs  in  7002.,  for  average,  before  that  time  due  from 
the  defendants  to  the  plaintiffs,  for  and  in  respect  of  certain  goods, 
before  that  time  carried  and  conveyed  in  and  on  board  of  a 
certain  ship  of  the  plaintiffs,  in  a  certain  other  voyage  from 
Bahia  to  Malta,  at  the  request  of  the  defendants,  during  which 
voyage  a  certain  general  average  arose  and  happened  to  the 
plaintiffs'  ship,  at  London.  Upon  the  trial  of  this  cause  at 
Guildhall,  at  the  sittings  after  last  Trinity  Term,  before  Mans- 
field, Gh.  J.,  it  was  proved  that  the  ship  Brothers,  which  was 
the  property  of  the  plaintiffs,  with  a  cargo  of  sugar,  tobacco, 
and  hides  on  board,  the  property  of  the  defendants,  bound  from 
Bahia  to  Gibraltar  or  Malta,  was,  on  her  voyage,  taken  by  a 
French  privateer,  which  took  out  of  her  the  captain  and  crew, 
except  the  mate  and  two  of  her  men,  and  put  on  board  her  a 
French  prize-master  and  part  of  the  privateer's  crew,  who 
shaped  their  course  for  the  port  of  Marseilles;  and  a  storm 
arising,  they  threw  overboard,  for  the  necessary  preservation  of 
the  ship,  and  with  the  assistance  and  approbation  of  the  mate, 
whom  they  called  to  their  aid  in  navigating  the  vessel,  the  guns, 
two  anchors,  two  cables,  and  other  stores  from  the  middle  deck. 
On  the  following  day  the  ship  was  re-taken  by  the  mate,  with 
the  assistance  of  some  Italians  in  the  Frenchman's  service,  and 
was  carried  into  Gibraltar.  The  jury,  under  the  direction  of 
Mansfield,  Gh.  J.,  found  a  verdict  for  the  plaintiffs,  subject  to 
the  question,  whether,  under  the  circumstances,  he  was  entitled 
to  recover. 

On  this  day  Shepherd,  Serjt.  moved  to  set  aside  the  verdict 
and  enter  a  nonsuit,  upon  the  ground  that  the  ^throwing  over-      [  *125  ] 
board  the  guns  and  stores  while  the  vessel  was  in  the  enemy's 
possession,  constituted  a  loss  for  which  the  underwriters  were 
liable,  but  the  owners  of  the  cargo  were  not.    ♦    ♦    ♦ 

Mansfield,  Gh.  J. : 
What  has  been  urged  respecting  the  underwriters  can  make  no 
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Pbicb  difference  in  the  liability  of  the  defendants.  The  question,  then, 
NoBLK.  merely  is,  whether  a  part  of  the  goods  being  thrown  over  for  the 
benefit  of  the  proprietors  of  the  residue,  the  owners  of  the  part 
[  ^126  ]  that  is  lost,  shall  not  have  contribution  against  them.  *What- 
ever  the  law  might  be  in  a  case  where  there  was  any  evidence 
that  the  goods  were  grossly  and  ignorantly  thrown  over,  that  is 
not  this  case ;  for,  looking  on  the  testimony  of  the  mate,  I  see, 
that  his  expression  was,  *^  We  met  with  bad  weather,  and  were 
obliged  to  throw  these  articles  overboard.  It  was  necessary  to 
do  it.  /  should  not  have  thrown  the  stores  overboard  if  /  could 
have  got  at  the  cargo.  It  was  necessary  to  the  preserving  our 
lives."  So  it  seems,  that  the  French  had  so  much  better  an 
opinion  of  the  judgment  of  the  mate,  than  of  their  own,  that 
they  consulted  him,  and  entrusted  him  with  the  navigation,  and 
the  stores  seem  to  have  been  thrown  over  by  his  own  individual 
direction.    I  think,  therefore,  that  the  verdict  is  right. 

Heath,  J. : 

The  property  was  not  altered  by  the  capture;  there  was  a 

$pe8  rectiperandif  and  the  property  still  remained  in  the  former 

owners,  as  no  condemnation  had  taken  place.     The  law  of 

average  and  contribution  had  existed  for  ages  before  the  practice 

of  insurance  was  known. 

Rtde  refused. 


1811.  SMITH  Ai^D  Others  v.  SCOTT. 

^^'^^  (4  Taunt  126—128.) 

[  126  1  ^  ^^^^  occasioned  by  another  ship  running  down  the  ship  insured, 

through  gross  negligence,  is  a  loss  by  perils  of  the  sea. 

This  was  an  action  upon  a  policy  of  insurance  upon  the  ships 
Helena  and  Merlin,  at  and  from  the  bay  of  Honduras  to  their 
port  or  ports  of  discharge  in  Great  Britain,  and  a  loss  was 
averred  to  have  happened  to  the  Helena  by  the  circumstance, 
that  while  she  was  proceeding  on  her  voyage,  a  certain  other 
ship  on  the  high  seas,  by  and  through  the  force  of  the  winds  and 
waves,  was  carried  and  sailed  against  the  Helena,  without  any 
neglect  or  default  of  the  persons  on  board  the  Helena,  and  the 
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Helena  became  lost  and  stranded  by  the  perils  of  the  sea.    Upon       smith 
*the  trial  of  the  cause,  at  the  London  Sittings  after  Trinity       scott. 
Term,  1811,  before  Mansfield,  Ch.  J.,  the  evidence  was,  that  a      [  *i27  ] 
ship  named  the  Margaret  ran  foul  of  the  Helena  by  the  grossest 
neglect ;  for  when,  upon  the  shock  being  given,  some  of  the 
Helena's  crew  went  on  board  the  Margaret^  they  found  only  one 
man  on  the  deck,  and  he  was  asleep.    Hereupon  it  was  objected 
by  the  counsel  for  the  defendant,  that  the  occasion  of  the  injury 
was  not  the  perils  of  the  seas,  but  the  gross  negligence  of  the 
crew  of  the  Margaret,  and  that  this  was  a  fatal  variance  from 
the  loss  averred.    The  jury,  however,  found  a  verdict  for  the 
plaintiff,  subject  to  this  point,  which  the  Chief  Justice  reserved. 

Accordingly,  Lena,  Serjt.,  on  this  day  moved  for  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit,  adding,  that  the  plain- 
tiff had  his  remedy  against  the  owners  of  the  Margaret. 

Mansfield,  Ch.  J. : 

I  do  not  know  how  to  make  this  out  not  to  be  a  peril  of  the 
sea.  What  drove  the  Margaret  against  the  Helena  ?  the  sea ! 
What  was  the  cause  that  the  crew  of  the  Margaret  did  not 
prevent  her  from  running  against  the  other  ?  their  gross  and 
culpable  negligence !  but  still  the  sea  did  the  mischief.  It  is 
reasonable  enough  that  the  plaintiffs  should  permit  the  defen- 
dant to  use  their  names  as  plaintiffs  against  the  owners  or  crew 
of  the  Margaret,  so  as  to  recover  whatever  the  plaintiffs  would  be 
entitled  to  as  against  the  Margaret,  and  to  apply  it  in  diminution 
of  their  loss ;  but  it  would  lead  to  endless  discussion,  if  it  were 
required  that  no  cause  except  the  cause  of  loss  alleged  in  the 
declaration  should  be  conducive  to  the  loss. 

Heath,  J. : 

If  this  doctrine  were  to  prevail,  it  might  go  still  further,  and 
it  might  be  contended,  that  if  a  ^master  conducts  his  ship  so      [  *128  ] 
unskilfully  as  to  run  it  on  a  rock,  that  is  not  a  peril  of  the  sea, 
but  a  peril  of  the  unskilfulness  of  the  master. 

Rule  refused. 
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1811.  BICHAKDSON  v.   LANGKIDGE. 

^^'  (4  Taunt.  128—132.) 

r  228  1  ^'  ^^  agreement  be  made»  to  let  premiaes  so  long  as  both  paities  like, 

and  reserying  a  oompensation,  acoming  de  die  in  diem,  and  not  referable 
to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create  a  holding  from, 
year  to  year,  but  a  tenancy  at  will,  strictly  so  called. 

And  though  the  tenant  has  expended  money  on  the  improyement  of 
the  premises,  that  does  not  giro  him  a  term  to  hold  until  he  ia 
indemnified. 

Trbspass  for  breaking  and  entering  a  stable  of  the  plaintiff, 
and  breaking  to  pieces  the  doors  and  locks,  and  tearing  down, 
damaging,  and  destroying  the  bins,  troughs,  and  mangers  of  the 
plaintiff,  and  locking  up  the  stable,  and  expelling  the  defendant 
from  his  possession.  The  defendant  pleaded,  first,  not  guilty ; 
secondly,  that  B.  Grossley,  being  seised  in  fee  of  the  premises 
by  indenture  demised  to  the  defendant,  among  other  things,  the 
stable,  for  a  term  of  21  years  yet  unexpired,  by  virtue  whereof 
the  defendant  entered  and  was  possessed,  and  by  reason  of  such 
possession  justified  the  acts  complained  of  in  the  declaration. 
The  plaintiff  confessing  the  seisin  of  Crossley,  and  the  lease 
to  the  defendant,  replied,  that  the  defendant  afterwards,  and 
during  the  said  term  of  21  years,  demised  to  the  plaintiff  the 
said  stable  with  the  appurtenances,  to  hold  to  the  plaintiff 
during  a  certain  term,  that  is  to  say,  for  so  long  a  time  as  they, 
the  plaintiff  and  the  defendant,  should  respectively  please,  the 
plaintiff  rendering  to  the  defendant  a  certain  compensation 
between  them  in  that  behalf  agreed  upon  for  the  same,  by  virtue 
of  which  demise  the  plaintiff  entered  and  was  possessed,  until 
the  defendant  afterwards  and  during  the  continuance  of  the  said 
term  and  interest  of  the  plaintiff  therein  of  his  own  wrong 
committed  the  said  several  trespasses.  The  defendant,  appre- 
hending that  the  demise  laid  in  the  plea  was  descriptive  of  a 
[  *129  ]  holding  from  year  to  year,  instead  of  rejoining  *that  he  had 
determined  his  will,  rejoined,  that  he  did  not  demise  the  said 
stable  to  the  plaintiff  in  manner  and  form  as  the  plaintiff  had 
alleged,  and  tendered  issue  thereon,  in  which  the  plaintiff  joined. 
Upon  the  trial  of  this  cause,  at  the  Maidstone  Summer  Assizes, 


YOL.xmO        1811-    C.  P.    4  TAUNT,  129—130.  671 

1811,  before  Lord  Ellenborough,  Ch.  J.,  the  evidence  was,  that  Biohabdson 
the  defendant  having  taken  a  lease  of  a  close  of  land,  and  built  lanobidob. 
a  shed  therein,  in  August,  1810,  let  the  same  by  parol  to  the 
plaintiff,  who  was  a  carrier,  upon  an  agreement  made  without 
any  reference  to  time,  that  the  plaintiff  should  convert  it  into  a 
stable,  and  that  the  defendant  should  have  all  the  dung  made 
by  the  plaintiff's  horses.  The  plaintiff,  after  having  for  some 
time  occupied  it  in  its  original  state,  laid  out  about  61.  in 
putting  up  a  rack  and  manger,  and  converting  the  building  to 
a  stable:  about  the  end  of  the  following  April  the  defendant 
requested  him  to  leave  the  premises,  and  upon  his  refusing  to 
do  it  till  he  could  suit  himself  elsewhere,  the  defendant,  in  the 
plaintiff's  absence,  and  without  having  given  him  any  written 
notice  to  quit,  forced  open  the  door,  took  down  the  rack  and 
manger,  and  carried  it  out  of  the  stable,  and  took  and  used  the 
manure  which  had  been  made  upon  the  premises  during  the 
plaintiff's  occupation  of  them,  and  which  was  of  considerable 
value.  The  defendant's  counsel  contended,  that  the  evidence 
proved  a  strict  tenancy  at  will  (which,  though  it  made  good  the 
defendant's  case,  the  plaintiff  by  his  replication  himself  alleged, 
and  the  defendant  by  his  rejoinder  denied),  and  that  therefore 
the  defendant  was  entitled  at  any  time  to  determine  his  will, 
and  to  enter  upon  the  premises  and  resume  the  possession  when 
he  pleased,  without  any  notice  to  quit.  The  counsel  for  the 
plaintiff  contended  that  this  must  be  a  yearly  holding,  or  that 
at  all  events  the  defendant  having  put  the  plaintiff  into  pos- 
session, and  suffered  him  to  contract  an  expense,  by  erecting 
a  rack  and  manger,  could  not  countermand  the  permission  at 
his  pleasure;  upon  the  same  principle  on  which,  in  the  case 
of  Winter  *v.  Brockwell,  8  East,  808, t  it  was  held,  that  a  [•130] 
licence  once  executed,  if  it  be  to  a  thing  whereby  the  party 
incurs  expense,  cannot  be  revoked,  unless  the  grantor  tenders 
to  the  grantee  all  the  expense  which  he  has  incurred  in  exe- 
cuting the  licence.  Lord  Ellenbobouoh,  Ch.  J.,  thought  that 
the  demise  being,  so  long  as  each  party  should  respectively 
please,  warranted  the  defendant  in  putting  an  end  to  the 
holding  when  he  pleased,  and  in  evicting  the  tenant  without 

t  9  B.  B.  4M. 
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RicRARDsoN  any  notice:   whereupon  the  plaintiff,  either  not  adverting  to 
Lakokidor.  ^®  terms  of  his  issue,  or  probably  fearing  that  though  he  had 
literally  proved  his  issue,  and  was  entitled  to  a  verdict  thereon, 
the  defendant  would  be  entitled  to  judgment  non  obstante  vere- 
dicto, submitted  to  a  nonsuit. 

Best,  Serjt.,  on  this  day  moved  for  a  rule  nisi  to  set  aside 
the  nonsuit  and  have  a  new  trial.  He  first  contended  that  there 
was  at  this  day  no  such  estate  possible  in  law  as  a  strict  tenancy 
at  will ;  where  no  longer  term  was  defined,  all  was  tenancy  from 
year  to  year.  At  all  events  the  taking  of  the  dung  was  equivalent 
to  an  acceptance  of  -rent ;  and  after  an  acceptance  of  rent,  a 
half  year's  notice  to  quit  was  necessary.  Doe  ex  dem.  Sliore  v. 
Porter,  8  T.  R.  16, t  Lord  Kbnyon,  Ch.  J.,  says,  "The  tenancy 
from  year  to  year  succeeded  to  the  old  tenancy  at  will,  which 
was  attended  with  many  inconveniences.  And  in  order  to 
obviate  them  the  Courts  very  early  raised  an  implied  contract 
for  a  year,  and  added  that  the  tenant  could  not  be  removed  at 
the  end  of  the  year,  without  receiving  six  months*  previous 
notice."  Right,  on  the  demise  of  Cutting,  v.  Darby,  1  T.  R. 
163, t  BuLLER,  J.:  "The  reason  is  (of  the  rule  of  law,  which 
construes  what  was  formerly  a  tenancy  at  will  of  lands  into  a 
tenancy  from  year  to  year),  that  the  agreement  is  a  letting  for 
a  year  at  an  annual  rent :  then  if  the  parties  consent  to  go  on 
after  that  time,  it  is  a  letting  from  year  to  year.*'  And  again, 
[  *181  ]  ''  the  ^moment  the  year  began,  the  defendant  had  a  right  to 
hold  to  the  end  of  that  year  ;  therefore  there  should  have  been 
half  a  year's  notice  to  quit  before  the  end  of  the  term."  He 
also  referred  to  the  case  of  Winter  v.  Brockwell,  and  urged  that 
at  least,  the  tenant  having  erected  the  rack  and  manger  at  a 
considerable  expense,  was  entitled  to  a  term  long  enough  to 
indemnify  him. 

Mansfibld,  Gh.  J. : 

That  case  has  not  the  slightest  resemblance  to  the  present 
case.    You  must  find  some  Act  of  Parliament,  or  some  decision 
of  the  Courts,  that  two  persons  cannot  agree  to  make  a  tenancy 
t  1  R.  E.  627.  t  1  B.  B.  171. 
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at  will.  But  it  is  a  maxim,  that  modus  et  conventio  vincunt  legem.  Rtohabdsok 
Have  you  any  case  where  the  Courts  have  declared  that  there  lanoridmk. 
must  be  a  tenancy  from  year  to  year,  the  parties  having  expressly 
agreed  that  the  holding  shall  be  so  long  as  both  parties  please  ? 
and  of  that  there  is  evidence  here :  you  say  that  Lord  Ellen- 
borough  was  of  opinion  that  the  evidence  did  not  prove  a  tenancy 
for  a  year :  the  nonsuit  then  must  have  proceeded  on  the  ground 
that  there  was  such  an  agreement  as  the  plaintiff  has  himself 
stated.  Here  you  speak,  all  along,  of  an  indefinite  agreement. 
If  there  were  a  general  letting  at  a  yearly  rent ;  though  payable 
half-yearly,  or  quarterly,  and  though  nothing  were  said  about 
the  duration  of  the  term,  it  is  an  implied  letting  from  year  to 
year.  But  if  two  parties  agree  that  the  one  shall  let,  and  the 
other  shall  hold,  so  long  as  both  parties  please,  that  is  a  holding 
at  will,  and  there  is  nothing  to  hinder  parties  from  making  such 
an  agreement. 

Heath,  J. : 

I  am  of  the  same  opinion.  It  is  said  that  an  indefinite  hiring 
of  a  servant  is  an  hiring  for  a  year,  but  those  cases  do  not  apply. 
That  presumption  is  founded  upon  the  universal  custom  of  hiring 
servants  at  *statute  fairs,  which  is  usually  for  a  year.t  There  [  *132  ] 
is  no  custom  that  if  a  man  lets  premises  to  another  he  shall  let 
them  for  a  year. 

Ghahbre,  J.,  denied  the  proposition,  that  at  this  day  there  is 
no  such  thing  as  a  tenancy  at  will :  the  taking  of  the  dung  by 
the  landlord  gave  the  tenant  no  term  in  the  premises.  Surely 
the  distinction  has  been  a  thousand  times  taken  :  a  mere  general 
letting  is  a  letting  at  will :  if  the  lessor  accepts  yearly  rent,  or 
rent  measured  by  any  aliquot  part  of  a  year,  the  Courts  have 

t  By  stat.  0  Eliz.  c.  4,  s.  3.  "  No  pendent,  or  already  employed  in 
person  shall  be  retained  or  hired  to  trade,  are  compellable  to  be  retained 
work  for  any  less  time  than  a  year,"  to  serve  in  husbandry  by  the  year : 
in  any  one  of  thirty  trades  therein  probably  the  practice,  which  is  well- 
mentioned;  and  by  section  7,  the  founded  in  physical  causes,  depend - 
persons  therein  described,  being  ing  on  the  revolution  of  seasons,  was 
nearly  all  who  are  not  either  inde-  current  long  before  this  statute. 
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BicBABDsov  said,  that  is  evidence  of  a  taking  for  a  year.    That  is  the  old 

Lakobidge.  l&Wy  and  I  know  not  how  it  has  ever  come  to  be  changed.    The 

Courts  have  a  great  inclination  to  make  every  tenancy  a  holding 

from  year  to  year,  if  they  can  find  any  foundation  for  it,  but  in 

this  case  there  is  none  such. 

The  Court  refused  the  rule. 


«».  HUBBARD  V.  JACKSON. 

JViir.  25, 
(4  Taunt.  169—1 75.) 

[  169  ]  A  policy  was  effected  at  four  guineas  per  cent,  on  hemp  marked  B 

and  valued,  with  certain  returns  of  premium  upon  arrival  at  certain 
ports,  and  warranted  to  sail  before  the  20th  of  August,  wliich  was  a 
summer  risk  and  premium.  By  a  memorandum  indorsed,  the  tinder* 
writer,  for  four  guineas  additional  and  the  return  of  5«.  less  for  arrival, 
absolved  the  assured  from  the  warranty  of  sailing  before  20th  Auo:ust, 
so  making  it  a  winter  risk,  and  withdrew  the  mark  of  the  hemp.  Ueld, 
that  these  were  not  such  alterations  of  the  subject-matter  insured,  anfl 
of  the  terms  of  the  policy,  but  that  they  might  be  made  by  stat. 
35  Geo.  III.  c.  63,  s.  13,t  without  any  new  stamp. 

The  plaintiff,  in  the  first  part  of  his  first  count,  proceeded  in 
declaring  in  the  usual  form  upon  a  policy  of  insurance,  effected 
by  himself  on  the  6th  day  of  June,  1807,  at  and  from  St. 
Petersburgh  to  Chatham,  Woolwich,  London,  Portsmouth,  or 
Plymouth,  all,  or  either,  and  including  risk  in  craft,  upon  goods, 
in  the  good  ship  or  vessel  called  *'  ship  or  ships,*'  warranted  to 
sail  on  or  before  the  20th  of  August,  1807,  old  style,  beginnin;; 
the  adventure  from  the  loading  thereof  on  board  at  St.  Peters- 
burgh, valued  at  10,000Z.  on  hemp,  marked  B.,  valued  at  45/.  per 
ton,  at  a  premium  of  four  guineas  per  cent,  to  return  45s.  per 
cent,  if  the  ships  should  sail  with  convoy  from  the  Sound,  on 
such  part  as  should  be  discharged  in  the  river ;  40s.  per  cent. 
on  such  part  as  might  be  discharged  at  Portsmouth,  and  35«. 
per  cent,  upon  such  part  as  might  be  discharged  at  Plymouth, 
and  arrive;  and  after  averring  the  payment  of  20  guineas 
premium,  mutual  promises,  and  the  defendant's  subscription  to 

t  The  section  of  the  Act  now  in  force,  30  Vict.  c.  23,  s.  10,  is  in  similar 
terms. — B.  C. 
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the  policy  for  500L,  the  plaintiff  alleged  that  after  the  making  Hubbabd 
of  the  policy,  the  plaintiff  was  desirous  to  withdraw  the  mark  of  jackIbok. 
the  hemp,  as  specified  in  the  policy,  and  the  warranty  of  sailing 
before  or  at  the  time  in  the  policy  mentioned,  whereof  the 
defendant  had  notice,  and  thereupon,  afterwards,  on  the  6th  of 
October,  in  the  same  year,  by  a  memorandum  indorsed  on  the 
policy,  and  subscribed  by  the  defendant,  by  one  P.  Selby,  his 
agent  duly  authorized,  it  was  agreed  by  and  between  the  plaintiff 
and  defendant,  for  the  consideration  of  four  guineas  additional, 
and  allowing  5s.  per  cent,  less  return  than  was  stated  in  the 
policy,  to  withdraw  the  mark  of  the  hemp  specified  in  the 
policy,  and  the  warranty  of  sailing ;  and  the  policy  was  thereby 
declared  to  *b6  upon  the  following  vessels,  viz.  the  Susannah,  [  *170  j 
Progrt%By  Melantlw,  and  Adonis,  that  is  to  say,  on  hemp  to  be 
carried  and  conveyed  by  those  vessels  on  the  voyage  in  the 
policy  mentioned,  of  which  the  defendant  had  notice,  and  in 
consideration  thereof,  and  that  the  plaintiff  had  paid  him  the 
premium  of  20  guineas,  being  after  the  rate  of  four  guineas 
per  cent,  for  the  assurance  of  500L  upon  the  premises  in  the 
policy  and  memorandum  mentioned,  that  is  to  say,  on  hemp  to 
be  carried  by  the  Susannah,  Progress,  Melantho,  and  Adonis,  on 
the  voyage  in  the  policy  mentioned,  and  that  the  plaintiff  had 
promised  the  defendant  to  perform  every  thing  in  the  policy 
mentioned  on  his  part,  except  as  to  the  mark  on  the  hemp  and 
the  warranty  of  sailing  therein  mentioned,  the  defendant  under- 
took to  become  an  insurer  to  the  plaintiff  for  500Z.  on  the 
premises  in  the  policy  and  memorandum  mentioned,  viz.  on 
hemp  to  be  carried  by  the  Susannah,  Progress,  Melantlw,  and 
Adonis,  on  the  voyage  on  the  policy  mentioned,  valued  as  afore- 
said, and  would  fulfil  all  things  in  the  policy  on  his  part  con- 
tained, as  such  assurer,  except,  that  the  return  of  premium  in 
the  events  in  the  policy  mentioned  was  to  be  5s.  per  cent,  less 
than  in  the  policy  was  mentioned.  The  plaintiff  then  averred, 
that  the  ships  were  in  safety  at  Petersburgh,  and  that  hemp  to 
the  value  of  20,000/.  was  there  put  on  board,  viz.,  128  bundles 
of  hemp,  value  6,000Z.,  on  board  the  Susannah;  97  bundles, 
value  4,500Z.,  on  board  the  Progress;  157  bundles,  value  7,000/., 
on  board  the  Melantho ;  and  89  bundles,  value  8,000/.,  on  board 


576  1811.    C.  P.    4  TAUNT.  170—171.  [r.r. 

Hubbard  the  Adonis;  that  the  plaintiff  was  interested  to  the  whole 
Jackson,  amount;  that  the  ships  sailed  on  the  voyage,  and  that  the 
Melantho,  Progress,  and  Adonis,  with  their  cargoes,  were  lost  by 
capture,  and  that  the  Susannah  was  afterwards  so  taken  likewise. 
In  the  second  count,  the  plaintiff  declared  on  the  policy  and 
memorandum  indorsed,  as  follows  :  He  alleged,  that  on  the  6th 
[  'HI  ]  of  October,  1807,  *he  effected  a  policy,  purporting  thereby  and 
containing  therein  in  substance  and  to  the  effect  following ;  that 
the  plaintiff  made  assurance  at  and  from  St.  Petersburgh  to 
Chatham,  Woolwich,  London,  Portsmouth  or  Plymouth,  all  or 
either,  including  risk  in  craft,  upon  goods  by  ship  or  ships, 
valued  at  10,0002.,  on  hemp,  valued  at  45Z.  per  ton,  at  the 
premium  of  eight  guineas  per  cent,  to  return  40s.  per  cent.,  if 
the  ships  sailed  with  convoy  from  the  Sound,  on  such  part  as 
might  be  discharged  in  the  river,  85s.  per  cent,  on  such  part  as 
might  be  discharged  at  Portsmouth,  and  90s.  per  cent,  upon 
such  part  as  might  be  discharged  at  Plymouth  and  arrive ;  and 
that  the  insurance  was  by  the  said  policy  declared  to  be  on  the 
following  vessels,  viz.,  Susannah,  Progress,  Melantho,  and  Adonis; 
that  is  to  say,  on  hemp  to  be  carried  by  those  ships  on  the 
voyage  in  the  policy  mentioned :  he  then  proceeded  with  his 
declaration  as  in  the  former  policy.  There  were  also  the  usual 
money  counts. 

Upon  the  trial  of  this  cause,  at  the  sittings  in  London  after 
Trinity  Term,  1811,  before  Mansfield,  Ch.  J.,  it  appeared,  that 
the  policy  and  the  memorandum  indorsed  thereon  were  of  the 
dates  and  to  the  effect  averred  in  the  first  count  of  the  declara- 
tion, and  were  respectively  subscribed  by  the  defendant,  through 
his  broker,  and  the  respective  premiums  paid.  It  appeared  in 
evidence  that  the  Melantho,  one  of  the  ships  upon  which  the 
interest  was  declared,  soon  after  the  subscribing  of  the  policy  of 
6th  June,  arrived  in  England  in  August  with  a  cargo  of  hemp 
belonging  to  the  plaintiff,  but  it  was  not  marked  B.,  and  had 
sailed  again  for  another,  but  that  this  circumstance  was  not 
disclosed  to  the  underwriters  at  the  time  they  subscribed  the 
indorsed  memorandum.  The  person,  however,  who  shipped  the 
hemp,  swore  that  the  hemp  which  he  instructed  the  plaintiff  to 
insure  was  different  hemp  from  that  which  he  shipped  on  the 
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first  voyage.  The  vessels  sailed  on  the  voyage  from  Peters-  Hubbabd 
burgh  with  a  *cargo  of  hemp,  part  of  which  was  marked  B,  in  jaoksox. 
November,  and  were  captured.  For  the  defendant  it  was  con-  [  *i72  ] 
tended  that  the  plaintiff  could  not  recover,  because  either  the 
policy  was  originally  intended  to  attach  on  the  second  voyage, 
and  if  it  were,  then  there  was  a  fatal  concealment  from  the 
underwriters  of  a  material  circumstance,  viz.  that  the  Melantlio 
had  been  at  home  so  late  in  the  summer ;  because  that  would 
clearly  have  shewn  that  the  risk  would  be  a  winter  risk,  for 
which  the  underwriters  always  demanded  a  higher  premium : 
or,  if  the  policy  was  originally  designed  to  attach  on  the  cargoes 
shipped  on  the  first  voyage,  then  the  plaintiff  could  not  recover, 
because  the  memorandum  indorsed  released  the  warranty  of 
sailing  before  20th  August,  which  made  it  a  different  adventure ; 
and  also  because  the  memorandum  was  intended  to  effect  a  total  . 
change  of  the  subject-matter  insured,  from  the  cargo  which 
arrived  by  the  preceding  trip,  to  the  cargoes  which  were  shipped 
upon  the  second  voyage ;  and  that  change  would  constitute  an 
entire  new  policy,  for  which  a  new  stamp  was  required,  but  had 
not  been  affixed.  They  contended  that  the  hemp  marked  B 
meant  certain  specific  bundles  of  hemp,  which  were  not  the 
bundles  ultimately  shipped.  This  therefore  was  not  such  an 
alteration  of  the  policy  as  was  permitted,  by  the  statute  85 
Geo.  III.  c.  68,  s.  18,  to  take  place  without  a  new  stamp.  The 
jury  found  a  verdict  for  the  plaintiff,  with  liberty  for  the  defen- 
dant to  move  to  enter  a  nonsuit,  upon  these  grounds. 

Accordingly,  Sliepherdy  Serjt.  in  this  Term  obtained  a  rule 
nisi  to  that  effect,  upon  these  grounds,  the  Court  refusing  to 
grant  it  also  on  another  ground,  on  which  he  insisted,  that  no 
communication  had  been  made  to  the  underwriters  of  the  arrival 
of  the  Melantlio  in  England  in  August  from  her  first  voyage,  and 
observing  that  that  point  was  purely  a  question  for  the  jury, 
who  were  to  ♦try  whether  any  fraud  or  concealment  had  been  [  ♦173  ] 
practised ;  and  that  the  jury  had  thought  that  inasmuch  as  the 
defendant  had,  upon  signing  the  memorandum,  accepted  the 
winter  premium,  the  ships  were  at  liberty  to  sail  when  it  was 
convenient  to  them. 
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HuBBABD  Best  and  Vanghan,  Serjts.,  now  shewed  cause  against  this  rule : 

V. 

Jackbok,  They  insisted  that  this  alteration  in  the  policy  was  legal 
without  a  new  stamp,  being  within  the  stat.  85  Geo.  III.  c.  63, 
8. 18,  and  having  the  three  requisites  designated  by  that  section, 
viz.  first,  the  hemp  remained  the  property  of  the  same  person, 
the  plaintiff;  2.  the  alteration  was  made  before  any  notice  of 
the  determination  of  the  risk;  8.  the  premium  of  insurance 
exceeded  10s.  per  cent.  The  withdrawing  of  the  mark  was  only 
a  dispensation  with  one  proof  of  identity  of  the  goods,  to 
obviate  any  difficulty  upon  that  head  which  might  arise  at  the 
trial :  as  to  the  extension  of  the  time  of  sailing,  the  very  point 
that  no  new  stamp  became  necessary  on  that  account,  had  been 
decided  in  the  case  of  Kensington  v.  Inglis,  in  error,  8  East, 
278. t  In  the  case  of  HiU  v.  Patten,  8  East,  878,  J  the  change 
of  the  policy  from  **  ship  and  outfit  **  of  a  whaler,  to  ''  ship  and 
goods,"  was  clearly  an  alteration  of  the  subject-matter;  yet 
there  Lord  Ellbnborouoh  went  so  far  as  to  intimate,  that  the 
shifting  of  successive  cargoes  of  goods  on  board  the  same  ship, 
in  the  course  of  the  same  continued  adventure,  as  in  the  African, 
and  other  trades  out  and  home,  might  properly  be  considered 
as  one  continued  subject-matter  of  insurance,  under  the  term 
goods ;  which  is  a  much  stronger  case  than  this,  where  the 
hemp  was  identically  the  same,  whether  it  was  marked  or  not» 
and  howsoever  it  was  marked. 

Shepherd  and  Lens,  Serjts.  contra  : 

Under  the  first  policy,  no  recovery  could  be  had  for  the  loss 
[  'nt  ]  of  any  hemp  but  such  *as  was  marked  B.  Under  the  second 
policy,  effected  by  the  memorandum,  the  plaintiff  may  recover 
for  the  loss  of  hemp  which  is  not  so  marked  :  the  second  policy, 
therefore,  attaches  upon  wholly  different  goods,  and  is  therefore 
a  new  policy,  and  requires  a  new  stamp.  In  Hill  v.  Patten  it  was 
held,  that  the  memorandum  indorsed  wholly  did  away  the  first 
ix)licy.  It  is  at  least  an  extension,  if  not  a  total  change  of 
the  subject-matter  of  the  insurance,  to  do  away  the  mark. 

Cur.  adv.  vuU^ 
t  9  R.  B.  438.  t  9  It.  B.  469. 
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Manspibld,  Ch.  J.,  now  delivered  the  opinion  of  the  Court :  Hubbard 

After  recapitulating  the  first  count  of  the  declaration,  he  Jackson. 
observed,  that  the  action  was  brought  to  recover  the  value  of  the 
hemp,  according  to  the  insurance  effected  by  the  defendant.  On 
the  trial  some  doubt  was  raised  whether  this  policy  was  not 
originally  intended  to  apply  to  the  goods  which  came  on  the  first 
voyage ;  and  it  was  suggested  that  the  communication  made  to 
the  underwriters  that  the  plaintiff  wished  to  withdraw  the  war- 
ranty, without  more,  might  induce  them  to  think,  that  though 
something  had  happened  to  prevent  the  ships  sailing  on  the 
20th  of  August,  the  ships  still  remained  in  Russia ;  not  that 
they  were  here,  and  were  to  sail  from  thence  with  their  original 
homeward-bound  cargo.  But  those  doubts  are  now  removed; 
and  the  only  remaining  question  is,  whether  the  withdrawing 
the  marks  on  the  hemp,  be  an  alteration  warranted  by  the 
statute  85  Geo.  III.  c.  68,  s.  18,  without  a  new  stamp  affixed. 
And  by  that  Act  it  is  extremely  clear  that  no  alteration  can  be 
made  in  the  subject  insured.  The  Idth  sect,  speaks  of  making 
alteration  in  the  terms  and  conditions  of  the  policy,  but  says 
nothing  of  making  any  alteration  in  the  subject  insured.  It 
was  said  by  Lord  Ellbnbobouoh  in  the  case  cited,  that  the 
subject  could  not  be  changed  ;  it  would  be  making  *quite  a  new  [  *175  ] 
contract  between  the  parties,  as,  for  instance,  the  substituting 
wool  for  hemp.  The  words  of  s.  13  are,  "  Provided  that  the 
thing  insured  shall  remain  the  property  of  the  same  person." 
The  words  are  express,  and  therefore  in  this  case,  the  question 
is,  whether  the  alteration  of  the  letter  B  on  the  hemp,  is  an 
alteration  of  the  thing  insured.  If  it  is  an  alteration,  the  policy 
is  void  for  want  of  a  new  stamp,  but  if  it  is  not  an  alteration  of 
the  thing  insured,  it  is  an  alteration  in  the  terms  of  the  policy, 
warranted  by  this  section,  and  no  new  stamp  is  required,  and 
the  verdict  is  right.  It  was  argued  that  this  alteration  must  be 
good,  because  aU  the  exceptions  of  being  under  10s.  per  cent., 
out  of  legal  time,  &c.  were  negatived  by  the  evidence.  All  this 
is  true,  but  it  does  not  touch  the  question,  whether  this  is  an 
alteration  of  the  subject-matter.  One  does  not  well  understand 
the  meaning  of  these  marks.  In  a  general  ship  the  mark  is 
important  to  distinguish  the  property  of  A.  from  that  of  B.,  but 
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UuBBABD  here  no  cause  appears  for  such  marks.  Here  it  is  in  evidence 
Jacuok.  ^^^^  ^^®  plaintiff  has  always  great  quantities  of  hemp  ready  to 
ship :  it  does  not  appear  that  the  letter  B  denotes  any  particular 
species  or  quality  of  hemp,  and  except  for  the  circumstance 
of  not  having  the  mark  alleged  in  the  first  policy,  the  plaintiff 
could  have  recovered  on  that  policy  without  any  alteration.  We 
therefore  are  of  opinion  that  this  alteration  is  an  alteration 
warranted  by  the  ISth  section  of  that  Act :  at  first  it  struck  me 
that  this  was  not  within  the  meaning  of  the  words  *'  terms  or 
conditions,*'  this  being  rather  a  part  of  the  description  of  the 
subject-matter,  than  a  term  or  condition  of  the  contract.  But 
we  think,  on  the  whole,  that  no  new  stamp  was  necessary,  and 
therefore  the  verdict  is  right,  and  the  rule  must  be  discharged. 

Rule  discharged. 


,811.  WHITE   V.  PROCTORt 

^Vof.  28.  (4  Tftunt  209—212.) 

|-  209  -I  An  auctioneer  is  by  implication  an  agent  duly  authorized  to  sign  a 

contract  for  the  purchase  of  a  real  estate  on  behalf  of  the  highest  bidder. 

And  his  writing  down  the  name  of  the  highest  bidder  in  the 
auctioneer's  book  is  a  sufficient  signature  to  satisfy  the  Statute  of  Frauds. 

And  if  the  highest  bidder  is  agent  for  another,  the  auctioneer's 
signature  of  the  bidder's  name  will  bind  the  {nindpal. 

At  least  if  the  principal  is  present,  and  consulting  with  the  agent 
during  the  sale,  and  makes  no  objection  before  the  entry  made  in  the  book. 

This  was  an  action  brought  by  the  plaintiff,  to  recover  fronx 
the  defendant  the  excise  duty,  which  had  been  paid  to  Govern- 
ment by  the  plaintiffs,  who  were  solicitors  for  the  vendor  of  an 
estate,  and  which  duty  was  to  be  paid  by  the  defendant,  accord- 
ing to  the  conditions  of  his  alleged  contract  for  the  purchase  of 
an  estate  by  auction,  which  had  been  knocked  down  to  him  by 
the  auctioneer.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the 
sittings  after  Easter  Term,  1811,  before  Mansfield,  Ch.  J.,  the 
evidence  was,  that  a  sale  of  lands  by  auction  being  advertised,  the 

t  The  same  principle  foUowed,  in     poifj  under  the  17th  section  of  the 
K.  B.,  in  Kervworihy    y.    Schqfield     statute. — E.  C. 
1824)  2  B.  &  0.  045  (reported  in  loco 
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auctioneer  was  prepared  with  a  paper  in  the  following  form, 
'^  Sale  of  Mr.  Eemey's  estates  at  the  West-gate-house,  at  the 
town  of  Newport,  on  Wednesday,  the  26th  day  of  September, 
1810.    Comprised  in  six  lots. 


Lots. 

Price  each 

Eeserved 

Purchase 

Duty  at 

Purchaser's 

lot  was 
put  up  at. 

price, 
exclusive  of 
timber  and 

price. 

7i.  in  1/. 

1 

coppice 
wood. 

1. 

Eo.  10.          E.  600. 

1 

! 

Whiti 

9. 

Pbootob. 


The  2nd  condition  of  the  sale  was,  that  the  highest  bidder  should 
sign  a  contract  for  the  purchase  :  the  6th  was,  that  the  timber 
and  coppice  wood  should  be  taken  at  a  price  to  be  fixed  before 
the  sale.  Another  was,  that  the  purchaser  should  pay  the 
auction  duty.  At  the  time  of  the  sale  a  paper  was  exhibited  to 
the  bidders,  in  which  8,700{.  was  stated  as  the  price  of  the  timber 
and  coppices  in  the  first  lot.  The  defendant  was  present,  but 
did  not  bid :  Stokes,  an  attorney,  who  was  the  *agent  of  the 
defendant,  bid  several  times:  the  defendant  and  Stokes  con- 
sulted together ;  they  desired  the  bidding  might  be  suspended, 
and  went  out  of  the  room,  and  again  consulted  together.  After 
their  return  the  lot  was  knocked  down  to  Stokes,  as  the  highest 
bidder,  for  the  price  of  8,600{.,  and  the  auctioneer  immediately 
entered  in  the  fourth  column  of  the  above  mentioned  paper 
"  8,600i.,"  as  the  purchase  price,  in  the  fifth,  "  253Z.  15«.,"  as 
the  amount  of  the  excise  duty,  and  in  the  sixth,  '*  Mr.  Stokes," 
as  the  name  of  the  purchaser.  After  the  sale  was  over,  Stokes 
being  requested  to  sign  a  written  contract  for  the  purchase, 
alleged  that  he  had  bid  the  sum  of  8,6002.  under  a  misunder- 
standing, conceiving  that  that  sum  was  intended  to  be  inclusive 
of  the  price  of  the  timber  and  coppice  wood,  whereas  it  was  now 
alleged  to  be  exclusive  of  it,  and  the  defendant  objected  that 
Stokes  had  exceeded  his  authority,  if  the  sum  were  exclusive  of 
the  wood,  and  expressly  directed  him  not  to  sign  any  contract. 
There  being  therefore  no  other  signature  by  the  party  to  be 


[  •210  ] 
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White      charged,  than  the  writing  of  Stokes's  name  by  the  auctioneer  in 

Proctor.     ^^^  sixth  column,  it  was  contended  by  the  defendant,  that  this 

was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds : 

the  jury,  however,  found  a  verdict  for  the  plaintiff,  subject  to 

this  point  reserved,  upon  which 

Best,  Serjt.,  in  Trinity  Term  last,  obtained  a  rule  nisi  for 
setting  aside  the  verdict,  and  entering  a  nonsuit. 

Lens,  Serjt.,  in  this  Term,  shewed  cause,  contending  that 
this  case  was  governed  by  that  of  Emmerson  v.  Heelis,  2  Taunt. 
88,t  where  it  was  ruled  that  the  auctioneer  was  an  agent  to  sign 
for  the  purchaser  upon  a  sale  of  land.  The  only  difference  is, 
that  here  the  name  of  the  auctioneer  is  not  found  signed  or 
written  by  himself  as  it  was  there  ;  but  that  is  immaterial,  for 
[  *2ii  ]  *it  is  the  name  of  the  purchaser,  not  of  the  agent,  which  by  the 
statute  is  required  to  be  signed. 

Best,  in  support  of  his  rule : 

If  this  were  res  integra  it  might  reasonably  be  doubted, 
whether  the  auctioneer  appointed  ex  parte  by  the  one  party, 
shall  be,  by  necessary  consequence,  an  agent  lawfully  authorised 
to  sign  for  the  other.  But  admitting  that  point  to  be  decided, 
there  is  in  the  present  case  no  signature  either  of  the  party 
purchasing,  or  of  his  agent.  In  Emmerson  v.  Heelis,  the 
auctioneer  wrote  his  own  name  in  the  heading  of  the  paper,  and 
the  case  was  decided  on  that  ground. 

(Mansfield,  Ch.  J. :  In  that  case  there  was  no  argument  upon 
the  circumstance  that  the  auctioneer  had  signed,  nor  was  the 
case  at  all  decided  on  that  ground :  his  saying  **  sold  by  John 
Wright "  did  not  make  him  agent  for  the  buyer :  the  only 
question  was,  whether  his  signing  the  purchaser's  name  was 
done  by  him  as  agent  for  the  purchaser.) 

Here  is  no  signing  of  the  defendant's  name,  as  purchaser :  the 
auctioneer  signs  for  Stokes,  and  therefore,  according  to  £m7ner«ofi 

t  11  B.  B.  520. 
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V.  Heelis,  this  action  might  have  been  maintained  against  Stokes:  Whitb 
but  Stokes  is  not  the  defendant,  but  only  the  defendant's  agent,  pbogtob. 
By  virtue  of  the  authority  invested  in  him,  Stokes  might  have 
signed  the  defendant's  name,  and  it  would  have  bound  him  :  but 
delegatus  non  potest  delegare;  he  could  not  transfer  to  the 
auctioneer  the  power  of  signing  for  the  defendant,  and  the 
defendant  when  called  on  to  sign  himself,  after  the  sale,  ex- 
pressly refused,  and  repudiated  the  signature,  and  Stokes,  by 
the  defendant's  express  direction,  also  refused  to  sign.  The 
second  condition  of  sale  likewise  excludes  a  signature  by  the 
auctioneer,  for  it  is,  that  ''the  highest  bidder  should  sign  a 
contract  forihe  purchase."  An  auctioneer  may  be  an  agent  by 
implication,  but  it  is  impossible  he  should  be  an  agent  in  express 
contradiction  to  the  directions  of  his  principal. 

(Heath,  J. :  Stokes  must  have  appeared  as  principal  to  the       [  212  ] 
auctioneer. 

Mansfield,  Ch.  J.:  If  an  agent  has  cut  his  finger  so  that  he 

cannot  write,  and  says  to  another,  "  Write  down  my  name,"  will 

not  that  signature  bind  the  principal  ?) 

Cur.  adv.  vtdt. 

Mansfield,  Gh.  J.,  now  delivered  the  opinion  of  the  Court : 

This  is  an  action  brought  to  recover  the  auction  duty,  paid  by 
the  auctioneer.  On  looking  at  the  case  of  Emmerson  v.  Heelis, 
it  is  impossible  to  distinguish  this  case  from  that.  The  question 
there  was,  first,  whether  the  thing  contracted  for  was  an  interest 
in  land,  and  that  being  decided,  the  next  question  on  which  it 
turned  was,  whether  there  was  a  signature  of  an  authorized 
agent  for  the  buyer  ?  and  it  was  there  held  that  entering  the 
name  of  the  buyer  in  the  auctioneer's  book  was  just  the  same 
thing  as  if  the  buyer  had  written  his  own  name.  There  is  no 
distinguishing  the  two  cases ;  here  the  auctioneer  writes  down 
the  name  of  the  buyer ;  and  therefore  that  is  sufficient,  and  the 

Rule  must  be  discJiarged. 
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C.   P.   HILARY   TERM. 


181?;^  BRAGG  V.  ANDERSON. 

•'^'^*  (4  Taunt.  22»— 230. ) 

[  22D  ]  A  policy  at  and  from  Martinique  and  all  and  every  West  India 

inlands,  authorizes  a  course  from  Martinique  to  islands  not  in  the 
homeward  voyage. 

This  was  an  action  upon  a  policy  of  insurance,  at  and  from 
Martinique  and  all  or  any  of  the  West  India  islands  to  London, 
upon  the  ship  John  Bent,  beginning  the  adventure  upon  the 
goods  from  the  loading  thereof  on  board  the  ship  at  the  West 
Indies ;  and  it  should  be  lawful  for  the  ship,  &c.  in  that  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places 
whatever,  without  prejudice  to  that  insurance,  at  the  rate  of  ten 
guineas  per  cent.,  to  return  8/.  per  cent,  for  convoy,  or  2L  per 
cent,  for  armed  ship  or  ships,  and  U.  per  cent,  if  she  sailed 
before  the  first  of  August ;  and  by  a  memorandum  at  the  foot  of 
the  policy  the  insurance  was  declared  to  be  "  On  ship."  The 
cause  was  tried  in  London,  before  Mansfield,  Ch.  J.,  at  the 
sittings  after  Michaelmas  Term,  1811,  when  the  defence  was  a 
deviation,  it  appearing  that  the  ship  sailed  from  Martinique  for 
St.  Domingo,  which  was  much  out  of  her  direct  course  from 
Martinique  to  London,  and  took  in  her  cargo  at  St.  Domingo, 
and  thence  sailed  for  London,  and  was  captured  on  the  home- 
ward voyage  :  it  was  in  proof  that  at  the  time  of  efiiscting  this 
policy,  the  ordinary  premium  of  insurance  upon  a  voyage 
directly  from  Martinique  to  London  was  ten  guineas  per  cent., 
while  the  premium  for  a  voyage  direct  from  St.  Domingo  to 
London  was  not  less  than  18  guineas;  some  premium  would 
also  be  required  to  cover  the  risk  from  Martinique  to  St. 
Domingo.  The  jury  found  a  verdict  for  the  plaintiff,  subject  to 
the  point  reserved,  whether  the  terms  of  the  policy  warranted 
the  course  which  the  vessel  had  taken. 

[280]  Pell,   Serjt.  now  moved  to  set  aside  the  verdict  for  the 
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plaintiff,  and  enter  a  verdict  for  the  defendant :  he-  observed       Bbaoo 

that  there  had  been  an  inception  of  the  voyage  from  Martinique,    andebsok. 

after  which,  according  to  the  doctrine  of  the  Court  in  Oairdnei' 

v.  Senhouse,  8  Taunt.  16,  t  the  vessel  could  not  go  to  other  islands 

not  in  the  course  of  her  direct  homeward  voyage.    He  admitted 

that  in  that  case  there  was  an  exception  of  Jamaica  and  St. 

Domingo,  but  that  made  no  difference ;  and,  with  that  exception, 

the  words  there  were  as  general  as  here,  and  these  words  must 

be  restricted  in  their  construction  to  such  islands  as  lay  in  the 

direct  course  of  the  homeward  voyage  from  Martinique. 

Mansfield,  Ch.  J. : 

There  is  no  getting  over  these  words ;  instead  of  all,  you  must 
substitute  the  words  some  of  the  West  India  islands,  such  as  lie 
between  Martinique  and  London,  you  would  make  quite  a  new 
engagement.  Here,  though  from  the  difference  of  premium,  it 
is  possible  the  underwriters  may  not  have  attended  to  the  terms 
6f  this  contract,  and  I  think  it  not  impossible  that  the  under* 
writer  may  have  signed  the  contract  without  having  sufficiently 
considered  the  nature  of  the  risk  he  was  to  run,  yet  we  cannot 
make  new  contracts  for  persons.  The  case  of  Gairdner  v. 
Senhouse  is  very  distinguishable  from  this. 

Heath,  J. : 

The  construction  contended  for  would  make  an  entirely  new 

contract. 

Ride  refused, 

DE  TASTET  and  Others  v.  TAYLOR  1812. 

(4  Taunt.  233— 241 .)  -^*- 

If  a  merchant,  Britkh  by  domicile,  and  two  neutral  merchants,  his  r  233  1 
partners,  export  goods  from  London  to  a  hostile  port  under  a  licence 
granted  to  their  broker  on  behalf  of  several  British  merchants,  and 
insure ;  although  the  neutrab  become  enemies  before  action  brought, 
the  broker  may,  upon  a  loss  incurred,  maintain  an  action  against  the 
imderwriters  to  recover  the  value  of  the  joint  interests  of  the  three. 

This  was  an  action  on  a  policy  of  insurance,  which  was  tried 
at  Guildhall,  before  Mansfield,   Ch.  J.,  at  the  sittings  after 

t  12  E.  E.  673. 
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Bb  Tabtet  Michaelmas  Term,  1811,  when  a  verdict  was  found  for  the 
Tatlob.     plaintiffs  for  200L,  subject  to  the  opinion  of  the  Court  on  the 
following  case :     The  poUcy,  dated  the  10th  day  of  May,  1810, 
was  effected  by  the  plaintiffs,  as  well  in  their  own  name  as  for 
and  in  the  name  of  all  or  any  person  to  whom  the  same  should 
[  *234  ]      belong,  on  50  hogsheads  of  sugar,  on  board  the  Jupiter,  *from 
London  to  Archangel,  and  any  port  or  ports,  place  or  places, 
whatsoever  and  wheresoever,  on  the  continent,  without  the  Baltic, 
backwards  and  forwards,  until  the  goods  were  safely  delivered 
in  the  houses  or  warehouses  of  the  consignee,  with  or  without 
simulated  papers,  including  the  risk  of  craft  in  landing,  back- 
wards and  forwards,  at  12  guineas  per  cent.,  to  return  AL  per 
cent,  for  arrival.     The  first  count  of  the  declaration  averred  the 
interest  to  be  in  John  Daniel  Stockfleth,  and  the  second  in 
Martin  Stockfleth,  Paul  Menard,  and  John  Daniel   Stockfleth. 
The  ship,  with  the  goods  on  board,  sailed  from  London  on  or 
about  the  18th  day  of  May,  1810,  bound  for  Archangel,  arrived 
thither,  and,  previous  to  the  cargo  being  safely  delivered  into  the 
houses  or  warehouses  of  the  consignees,  the  same  was  lost  by 
capture  and  confiscation.    The  plaintiffs  were  and  had  been 
many  years  merchants  resident  in  London.    In  April,  1810,  they 
purchased,  by  the  directions  of  John  Daniel  Stockfleth,  who  then 
was  and  ever  since  had  been  a  domiciled  merchant,  resident  in 
London,  50  hogsheads  of  sugar,   and  shipped  the  same  in   a 
general  ship,  a  neutral,  called  the  Jupiter,  from  London  for 
Archangel.    Messrs.  Castendick  and  Hentz,  of  London,  were  the 
ship^B  brokers,  and  the  king,  on  their  ''  petition,  on  behalf  of 
several  British  merchants,  granted  licence  to  Messrs.  Castendick 
and  Hentz,  on  behalf  of  several  British  merchants,  and  permitted 
them,  to  load  and  export  on  board  the  Jupiter,  D.   Gaedjen 
master,   a  cargo   of    wine,   brandy,   and  such   goods  as  were 
permitted  by  law  to  be  exported  from  London  to  Archangel,  and 
did  thereby  direct  the  commanders  of  all  his  ships  of  war  and 
privateers  not  to  interrupt  the  said  vessel,  but  to  suffer  her  to 
proceed."     The  case  further  stated,  that  sugar  was  permitted  by 
law  to  be  exported.    That  the  tonnage  of  the  vessel  and  the  time 
of  her  clearance  was  regularly  indorsed  on  the  licence,  and  the 
[  *235  ]      other  requisites  thereof  complied  with.    *That  the  purchase  of 


voL.xin.]        1812.    C.  P.    4  TAUNT.  285—240.  587 

the  sugar  in  question  was  made  by  the  said  John  Daniel  Stock-  Db  Tabtet 
fleth,  to  be  shipped  on  the  joint  account  of  himself  and  Martin  tatlob. 
Stockfleth  and  Paul  Menard,  then  and  still  of  Hamburgh, 
merchants.  That  in  or  about  January,  1811,  Hamburgh  was 
annexed  to  the  French  empire,  and  had  thenceforth  continued 
annexed  thereto  ;  and  that  John  Daniel  Stockfleth  was  indebted 
to  the  plaintiffs  in  a  sum  beyond  the  amount  recoverable  upon 
the  policy  in  question.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiffs  were  entitled  to  recover :  if  so, 
the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

[After  argument,  in  which,  amongst  others,  the  cases  of 
Kensington  v.  Inglis  (9  R.  R.  488 ;  8  East,  278)  and  Usparidia 
v.  Noble  (12  R.  R.  860 ;  18  East,  882)  were  referred  to  :] 

Mansfield,  Ch.  J. :  [  240  ] 

The  objection  that  these  Hamburghers  are  alien  enemies  may 
be  wholly  laid  aside ;  for  the  case  of  Kensington  v.  Inglis  has 
decided,  that  if  that  objection  cannot  be  raised  against  the 
plaintiff  on  the  record,  the  agent  may  sue  in  trust  for  an  alien 
enemy  who  is  licensed.  It  appears  that  the  terms  of  the  licence 
to  Usparicha  being  general,  the  Court  of  King's  Bench  adopted 
the  construction,  that  he,  having  licence  to  export  for  the  benefit 
of  himself  or  others,  might  export  the  goods  of  any  person 
whatever,  and  was  not  bound  to  export  goods  of  his  own,  as  in 
Defflis  V.  Parry,  8  Bos.  &  P.  8.  The  single  question  in  the 
present  case,  is  that  which  arises  upon  the  joint  interest  of  the 
two  persons,  who  are  not  British  subjects.  The  only  difference, 
however,  between  this  case  and  Usparidia  v.  Noble  is,  that  there 
though  the  goods  went  to  foreigners,  yet  the  price  of  them  came 
in  part  to  the  British  merchant,  of  whom  they  were  bought, 
although  he  divided  the  benefit  of  the  trade  with  aliens.  In  the 
other  case  a  Spanish  consignor  had  the  whole  profit  of  the 
export  trade.  The  object  of  these  licences  is  to  encourage  the 
exportation  of  certain  goods  from  this  country,  the  exportation  of 
which  is  considered  as  a  national  benefit.  We  therefore  think, 
that  J.  D.  Stockfleth,  being  himself  interested,  and  the  sole 
purchaser,  (and  Lord  Ellenborouqh's  doctrine  would  carry  it 
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Db  tastet  much  further,)  is  covered  by  this  licence,  and  that  he  does  not 
Ta^ob.  exceed  the  terms  of  his  licence  by  reason  of  the  joint  interest 
[  *24i  ]  which  is  in  these  Hamburghers,  and  that  there  is  ^consequently 
no  objection  to  the  insurance.  In  Usparicha  v.  Noble,  the  great 
objection  contended  for,  was,  that  the  goods  were  to  go  to  Spanish 
subjects,  who  were  ahen  enemies ;  but  that  was  held  to  be  of  no 
force,  for  that  it  must  always  be  understood,  when  a  licence  to 
trade  with  an  enemy  was  granted,  that  the  enemy's  subjects  were 
to  receive  the  goods,  as  we  determined  in  this  Court,  on  a  voyage 
to  Bussia.t  And  in  consonance  to  the  general  policy  of  the 
state,  which  is  to  encourage  the  exportation  of  these  goods  from 
England,  we  must  hold,  upon  the  fair  construction  of  this 
licence,  that  it  is  no  objection  that  the  property  partly  belongs 
to  these  Hamburghers,  especially  as  J.  D.  Stockfleth  bought  the 
goods  and  shipped  them. 

Heath,  J. : 

I  am  of  the  same  opinion.  I  think  if  the  voyage  had  been 
successful,  J.  D.  Stockfleth  would  have  been  a  trustee  for  these 
Hamburghers  as  to  their  share  in  the  adventure.  It  is  an 
advantage  to  this  country,  that  the  capital  of  foreigners  should 
be  invested  in  English  produce :  on  the  other  hand  it  would  be 
a  disadvantage  to  us,  if  English  capital  were  to  go  abroad  for 
the  purpose  of  effecting  the  desired  exportation.  I  think, 
therefore,  that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 

t  Fayle  y.  Bourdillimf  3  Taunt.  646 ;  and  eee  Morgan  v.  OsuxUd,  3  Taunt. 
554. 
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C.    P.    EASTER   TERM. 


BUSK  V.  WALSH  and  Another.  1812. 

(4  Taunt.  290—293.)  Apriljh 

The  plaintiff  having  paid  a  premium  on  an  illegal  bet  made  with  [  290  ] 
the  defendant  on  a  future  event,  before  the  risk  was  determined, 
-claimed  to  be  allowed  to  prove  as  a  debt  under  the  commission  of 
bankrupt  which  had  afterwards  issued  against  the  defendant,  the 
amount  of  the  premiums,  but  was  refused  by  the  commissioners.  The 
commission  being  afterwards  superseded,  the  plaintiff  after  the  risk 
determined  sued  the  bankrupt  to  recover  back  the  premiums  without 
further  notice.  Held,  that  the  claim  made  upon  the  assignees  was  suf- 
ficient notice  to  the  defendant  of  the  plaintiff's  intention  to  rescind  the 
illegal  contract 

This  was  an  action  for  money  had  and  received,  brought  to 
recover  back  the  sum  of  378Z.,  being  the  amount  of  the  premiums 
which  the  plaintiff  had  paid  to  the  defendants  upon  several 
instruments  called  ''  peace  or  war  policies,"  whereby  the  defen- 
dants undertook  to  pay  the  plaintiff  the  sums  subscribed  by  them, 
in  case  prehminaries  of  peace  were  not  signed  between  Great 
Britain  and  France  on  or  before  certain  days  therein  named. 
The  illegality  of  these  wagers,  as  well  as  the  right  to  rescind  them 
before  the  time  arrived  which  was  to  determine  the  risk,  being 
admitted,  as  settled  by  the  authority  of  Aubert  v.  Walsh,  8  Taunt. 
277,  t  the  only  question  in  this  case  was,  whether  there  had  been 
a  sufficient  renunciation  of  the  contract  by  the  plaintiff  under 
the  following  circumstances.  Walsh  and  Nesbit  were  partners, 
and  after  the  subscription  of  the  policies  committed  an  act  of 
bankruptcy,  a  commission  was  sued  out,  they  were  declared 
bankrupts,  and  many  of  the  creditors  proceeded  to  prove  their 
debts  under  the  commission.  Amongst  others,  the  plaintiffs,  by 
their  solicitor  applied  to  prove  as  a  debt  the  sums  they  had  paid 
as  premiums  on  these  policies ;  but  the  commissioners  being  of 
opinion  that  these  sums  were  paid  on  an  illegal  consideration, 
and  could  not  be  recovered  back,  rejected  the  proof.  The  plain- 
tiff had  not  in  express  terms  made  any  declaration  to  the  defen- 
t  12  E.  B.  651 ;  and  see  now  the  Gaming  Aot»  1892  (55  Vict.  c.  9). 
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BuBK        dants  of  his  intention  to  rescind  the  policies.    The  commission 

Walsh.      was  soon  afterwards  superseded  by  consent  of  the  creditors.   The 

jury,  upon  the  trial  of  the  cause  at  Guildhall,  before  Mansfield, 

Ch.  J.,  at  the  sittings  after  Michaelmas  Term,  1811,  found  a 

verdict  for  the  plaintiff. 

[  201  ]  Lens,  Serjt.  in  Hilary  Term  last  had  obtained  a  rule  nisi  to 

set  aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground  that 
there  was  no  proof  that  the  contract  had  been  rescinded  before 
the  determination  of  the  event  insured. 

Shepherd  and  Marshall,  Serjts.  in  this  Term  shewed  cause, 
and  contended  that  the  claim  made  before  the  commissioners  to 
receive  back  the  premiums  was  the  most  open,  public,  and  notori- 
ous renunciation  of  the  contract  that  could  have  been  made. 
The  rights  of  the  bankrupt  were  at  that  time  all  well  vested  in  the 
commissioners,  therefore  it  would  have  been  idle  to  have  then  noti- 
fied to  the  defendants  the  renunciation  of  the  contract,  since  they 
had  no  disposing  power  over  the  estate.  The  act  of  the  commis- 
sioners in  rejecting  his  claim  was  immaterial ;  if  they  had  allowed 
it,  which  they  would  have  certainly  done  could  they  then  have 
foreseen  the  decision  of  this  Court  in  the  case  of  Walsh  v.  Nesbit, 
that  act  of  third  persons  could  not  have  made  any  difference.  It  is 
clear  that  an  action  brought  would  have  sufficiently  rescinded  the 
contract,  and  pending  the  commission  which  had  regularly  issued, 
a  claim  to  prove  under  it  was  equivalent  to  an  action. 

Lens  and  Best,  Serjts.,  contra: 

The  commissioners  having  refused  the  application,  the  matter 
remained  in  the  same  state  as  it  was  in  before  the  apphcation 
made.  It  was  made,  indeed,  only  with  a  view  of  hedging,*  as  the 
defendants  were  then  unable  to  pay,  and  this  action,  which,  if 
brought  in  time,  would  have  rescinded  the  contract,  was  not 
brought  till  after  the  renunciation  made. 

Maksfield,  Ch.  J. : 
I  never  could  understand  where  was  the  good  sense  of  altering 
[  •292  ]      the  law  from  that  which  *it  certainly  before  was,  that  if  persons 
entered  into  an  illegal  contract,  they  were  not  to  have  the  aid  of 
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the  law  to  help  them  out  of  their  difficalties,  but  must  be  left  to 
get  out  of  them  as  well  as  they  could ;  but  the  law  is  now  changed, 
so  that  if  a  man  declares  his  dissent  from  an  illegal  wager  before 
the  event  happens,  even  if  it  is  the  very  day  before  the  event 
happens,!  *he  may  recover  back  the  money  he  has  paid.    In  this 


Busk 

r. 
Walsh. 


[  '293  ] 


t  Qucere  whether  this  inference 
from  the  cases  decided  be  not  some- 
what larger  than  they  warrant: 
perhaps  the  line  may  be,  that  so 
long  as  the  risk  remains  unaltered 
(not  so  long  as  the  event  has  not 
happened),  the  contract  may  be 
rescinded :  in  some  cases  every  hour's 
lapse  of  time  varies  the  risk,  in 
others  the  risk  remains  unaltered  for 
a  long  time,  e.g,,  so  soon  as  a  State 
lottery  is  created  by  Act  of  Parlia- 
ment, an  illegal  wager  may  be  laid 
that  a  particular  ticket  will  be  drawn 
a  prize;  there  are  three  months 
before  the  drawing:  on  the  last  day 
before  the  drawing,  the'chance  that 
that  number  will  be  drawn  a  prize, 
remains  precisely  the  same  as  before. 
An  illegal  wager  is  made,  that  the 
Emperor  of  France,  aged  forty-seven, 
will  not  live  ten  years:  at  the  end 
of  nine  years,  eleven  months,  and 
twenty-nine  days  he  is  alive,  and  the 
event  is  not  then  yet  determined ;  but 
the  value  of  the  risk  is  very  greatly 
altered ;  the  value  of  the  probability 
that  he  will  attain  that  age,  is,  at 
the  time  of  making  the  wager  (as- 
suming that  Emperors  live  as  long 
as  French  annuitants  in  general), 
only  ^826,  or  little  more  than  four- 
fifths  of  certainty ;  at  the  end  of  nine 
years  eleven  months  and  twenty- nine 
days,  it  is  more  than  999,  or  more 
than  a  thousand  to  one.  So,  on 
events  which  require  much  space 
and  time  to  effect  them :  as  a  bet 
that  a  French  army  shall  march 
into  Delhi  within  three  years :  if  no 
French  expedition  leaves  Europe 
within  two  years  and  eleven  months, 
it  is  morally  impossible  that  the  con- 
quest  can   take   place   within   the 


time ;  yet  the  event  has  not  hap- 
pened. If  a  locus  pcBnitentice  is 
allowed  in  such  cases,  and  the  con- 
tract may  be  determined  at  any  time 
before  the  event  has  expired,  instead 
of  repressing  the  spirit  of  gaming,  it 
gives  the  fraudulent  gambler  an 
opportunity  of  knowing,  in  all  cases, 
with  moral  certainty  what  the  event 
wiU  be,  before  he  makes  his  final 
election  whether  to  draw  his  bet  or 
proceed  with  it.  In  the  case  of 
Auhert  v.  WaUh^  it  was  not  adverted 
to  by  the  counsel  on  either  side,  that 
the  risk  did  not  remain  unaltered; 
but  in  truth,  as  the  making  of  peace 
is  a  work  of  time,  being  usually  pre- 
ceded by  the  mission  of  ambassadors, 
and  various  other  diplomatic  forms, 
it  could  not  be  said  upon  the  last 
day  before  the  expiration  of  the 
wager,  if  no  ambassadors  had  then 
met,  that  the  chance  then  remained 
unaltered  of  the  preliminaries  of 
peace  being  signed  on  the  morrow. 
If  the  party  who  pays  money  upon 
an  illegal  wager  may  recover  it  back 
after  the  relative  condition  and 
chance  of  the  two  parties  is  at  all 
changed,  it  is  difficult  to  assign  a 
reason  for  the  distinction  why  he 
may  not  also  recover  it  back  after 
the  event  is  absolutely  determined. 

[The  distinction  suggested  in  the 
above  note  of  the  Reporter  is  sup- 
ported by  the  judgments  and  dicta 
of  the  Lords  Justices  of  Appeal  in 
the  case  of  Herman  v.  Jeuchner 
(1885)  15  Q.  B.  D.  561,  64  L.  J.  Q.  B. 
340,  53  L.  T.  94.  See  also  Kearley 
V.  Thomson  {C,  A.  1890)  24  Q.  B.  D. 
742,  59  L.  J.  Q.  B.  288,  63  L.  T.  150. 
— R.  C] 
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Busk  case,  I  think  the  plaintiff  did  tell  his  intention  of  rescinding  the 
VfAiMB.  contract  to  the  defendant  himself,  when  he  told  it  to  the  com- 
missioners. To  whom  did  he  apply?  To  the  commissioners, 
who  were  trustees  for  the  creditors  at  large,  and  after  that  trust 
performed,  they  were  trustees  of  the  surplus  for  the  bankrupt. 
I  think  therefore  that  the  notice  given  to  them  sufficiently 
declared  to  the  bankrupt  that  the  plaintiff  rescinded  the  con- 
tract. 

Heath  and  Chambbb,  JJ.  coincided  in  opinion  that  the  con- 
tract was  rescinded. 


1812.       DRIVER,  ON  THE  Demise  of  BERRY  v.  THOMPSON 

April  22.  . 

^ AND    AnOTHEB. 

[  294  ]  (4  Taunt.  294—298.) 

A  feme  covert^  who  surrenders  copyhold  lands,  ought  previously  to  be 
examined  separately  from  her  husband,  by  the  steward  of  the  manor. 

But  by  special  custom  she  may  be  separately  examined  before  two 
customary  tenants. 

If  a  copyhold  be  surrendered  to  such  uses  as  a  feme  covert  shall,  by 
will  or  codicil  appoint,  a  will  made  by  her  in  the  lifetime  of  her  hus- 
band is  a  good  execution. 

This  was  an  ejectment,  brought  to  recover  a  copyhold  cottage 
and  eleven  acres  of  land,  in  the  parish  of  Bamby-on-the-Marsh, 
in  the  county  of  York.  The  plaintiff  claimed  as  the  nephew  and 
devisee  of  Mary  Thompson,  deceased;  the  defendant  was  the 
heir  at  law  of  Joseph  Thompson,  her  husband.  Upon  the  trial 
of  this  cause,  at  the  York  Summer  Aesizes,  1811,  before  Chambre, 
J.,  the  evidence  was,  that,  *'  at  a  Court  held  on  the  6th  day  of 
[  *295  ]  December,  1806,  it  was  found  that  ^Joseph  Thompson  and  Mary 
his  wife,  (she  the  said  Mary  being  first  examined  before  two  cus- 
tomary tenants  and  consenting,)  by  surrender  in  writing,  dated 
the  28th  of  June  then  last,  surrendered  the  premises  (of  which 
they  were  seised  in  right  of  the  wife,)  to  the  use  and  behoof  of 
the  said  Joseph  Thompson  and  Mary  his  wife,  and  their  assigns, 
for  the  term  of  their  natural  lives,  and  the  life  of  the  survivor  of 
them ;  and  from  and  immediately  after  the  decease  of  the  survivor 
of  them,  to  the  use  of  such  person  or  persons,  and  for  such  estate 
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and  estates,  uses,  intents  and  purposes,  and  under  and  subject  to  Drives 
such  powers,  provisoes,  payments,  limitations,  restrictions,  and  Thompson. 
agreements,  as  the  said  Mary,  the  wife  of  the  said  Joseph  Thomp- 
son, had  already,  or  thereafter  should,  in  and  by  her  last  will  and 
testament,  or  any  codicil  thereto,  to  be  by  her  duly  executed  in 
the  presence  of,  and  attested  by  three  or  more  credible  witnesses, 
give,  devise,  direct,  limit,  or  appoint  the  same."  Mary  Thomp- 
son,  by  her  will,  dated  the  5th  of  November,  1807,  devised  "  all 
her  messuages,  cottages,  lands,  grounds,  tenements,  and  heredita- 
ments, whatsoever  and  wheresoever,  as  well  freehold  as  copyhold, 
(the  copyhold  having  been  duly  surrendered  to  the  use  of  her 
will,)  unto  her  nephew  John  Berry,  (the  plaintiffs  lessor,)  his 
heirs  and  assigns  for  ever,"  subject  to  certain  legacies  and  annui- 
ties. Mary  Thompson  died  on  the  21st  of  November,  1809,  her 
husband  Joseph  died  on  the  5th  of  April,  1811.  The  title  thus 
principally  depending  on  the  documentary  evidence,  the  parties 
merely  laid  before  the  Judge  the  briefs  containing  copies  of  these 
documents,  and  little  other  evidence  was  given :  for  the  plaintiff 
were  cited  at  the  trial  the  cases  of  Compton  v.  CoUinson,  1  H.  Bl. 
834,  t  and  Taylor  v.  Phillips,  1  Ves.  229  ;  and  for  the  defendant 

was  cited  the  case  of  George,  on  demise  of  Thomhiiry,  v. , 

Ambl.  627.     A  verdict  passed  for  the  plaintiff,  subject  to  the 
objection  made  *for  the  defendant  at  the  trial,  that  a  feme  covert      [  *296  ] 
could  not  make  a  will  to  pass  real  estate. 

Clayton,  Serjt.,  in  Michaelmas  Term,  1811,  moved  for  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  non-suit,  upon  these 
groimds ;  first,  he  urged  that  a  fe^ne  covert  cannot  in  general 
make  a  will;  and  though  she  may  dispose  of  real  property, 
either  freehold  or  copyhold ;  yet  in  either  case,  it  is  necessary 
that  there  should  be  a  private  examination,  in  order  to  ascertain 
that  she  is  not  unduly  influenced  by  her  husband.  In  the  case 
of  copyhold  land  this  examination  must  be  made  by  the  steward. 
Erish  V.  Rives,  Cro.  EL  717.  3rd  res.  "  Admitting  that  the 
surrender  of  a  feme  covert,  being  sole  examined,  should  bind  her 
by  the  custom,  whether  such  a  surrender  upon  her  examination 
made  before  two  tenants  of  the  manor,  such  surrenders  before 

t  2  R.  E.  786. 
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drtveb  them  being  used  to  be  made,  shall  be  good.  And  all  the  Court 
Thompsok.  agreed,  that  by  especial  custom  to  warrant  it,  it  may  be  good, 
otherwise  not.  Because  it  is  a  judicial  act  more  proper  to  be 
done  in  Court."  For  the  law  presumes  that  the  steward  will 
take  care  to  put  the  proper  questions,  but  two  customary  tenants 
may  be  ignorant  men,  not  knowing  to  what  point  they  shall 
direct  their  inquiries.  And  in  the  present  case  there  was  no 
evidence  given  of  any  such  special  custom  within  the  manor, 
to  warrant  this  departure  from  the  general  law  of  the  land. 
Secondly,  the  surrender  is  bad,  because  a  feme  covert  cannot 
make  a  will,  and  although  she  may  make  a  declaration  of 
uses,  yet  this  instrument  purports  to  be  a  will,  and  is  therefore 
bad. 

(Heath,  J. :  A  power  reserved  to  a  feme  covert  to  declare  uses 
of  her  own  estate,  is  to  be  construed  favourably.) 

Thirdly,  in  the  event  which  has  happened,  of  the  husband  sur- 
viving the  wife,  the  appointment  is  void,  beciuse  it  exceeds  the 
power.  The  feme  covert  makes  the  will,  living  her  husband,  the 
[  *297  ]  power  is,  that  *in  case  she  survives  her  husband,  she  may  make 
a  will. 

Mansfield,  Ch.  J. : 

There  seems  to  be  great  weight  in  the  first  point :  as  to  the 

other,  the  copyhold  estate  passes  by  the  surrender ;  not  by  the 

will. 

RuU  nisi. 


Shepherd,  Serjt.  on  this  day  would  have  shewn  cause,  but 
was  stopped  by  the  Court,  who  expressed  a  desire  to  hear  Clayton 
in  support  of  the  rule. 

Clayton   would  have   insisted  on    his   first    point,    but — 

(Chambrb,  J.  observed,  that  it  had  been  for  the  first  time  sug- 
gested since  the  trial. 

Mansfield,  Ch.  J. :  We  must  presume  that  the  reason  why 
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the  objection,  which  is  a  very  obvious  one,  was  not  made  at 
the  trial,  was,  that  both  parties  well  knew  there  was  such  a 
custom  within  the  manor,  and  that  if  the  objection  had  been 
made,  it  would,  no  doubt,  have  been  answered  by  proving  the 
custom.) 

Secondly,  the  power  is  not  well  executed  by  Mary  in  her 
husband's  lifetime,  for  it  was  to  be'  executed  by  will;  and 
until  she  should  survive  him,  she  was  incapable  to  make  a 
will.  Powers  must  be  strictly  pursued.  Lord  Darlington  v. 
Pulteneij,  1  Cowp.  260. 

(Mansfield,  Ch.  J. :  It  is  unnecessary  to  cite  cases  to  prove 
that  a  power  to  appoint  by  deed  cannot  be  well  executed  by  will, 
and  vice  versa,  which  is  all  that  is  established  by  that  case.  But 
your  objection  here  is,  that  this  power  is  to  be  executed  by 
a  will,  and  that  a  feme  covert  cannot  make  a  will.  But  a 
thousand  cases,  in  all  the  Chancery  reports,  arise  on  the  wills  of 
femes  covert ;  and  the  Courts  of  Equity  have  gone  even  so  far  as 
to  say  that  a  woman  who  has  a  separate  estate  may  make  a  will 
without  a  power.) 

Clayton  would  have  *cited  Eyre  v.  Longford,  1  P.  Wms.  740. 
8rd  res.,  and  other  cases,  but  the  Court 

Discharged  the  ride. 


Drives 
Thompsox. 


[•298] 


MIDDLETON  v.  GILL. 

(4  Taunt.  298—299.) 

Interoat  allowed  upon  the  afErmance  of  a  judgment  for  goods  sold      Exch 
and  delivered,  which  were  to  have  been  paid  for  by  a  bill,  the  bill  not 
having  been  given. 


Gaselbb  moved  for  interest  on  the  affirmance  of  a  judgment. 


1612. 
April  22. 


Chamber, 

[  298  ] 


PuUer  opposed  it  on  the  ground  that  the  action  was  brought 
for  non-payment  of  the  price  of  a  quantity  of  Riga  Bhine  hemp, 
to  be  paid  for  by  a  bill  of  certain  date,  to  be  accepted  by  the 
defendants.    The  plaintiffs  tendered  a  bill  for  acceptance,  which 

QQ2 
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MiDDLETOK  the  defendants  refused  to  accept,  upon  the  ground  that  the 
Gill.        whole  quantity  of  hemp  had  not  been  delivered. 

Mansfield,  Ch.  J. : 

That  would  have  been  a  defence  on  the  trial,  if  you  had 
[  ^299  ]  proved  it ;  but  as  the  judgment  *is  for  the  plaintiff  below,  the 
fact  must  have  been  otherwise.  If  the  bill  had  been  delivered,  it 
would  have  borne  interest  from  the  time  it  became  payable, 
and  we  cannot  permit  a  person  to  take  advantage  of  his  own 
wrong,  and  after  refusing  to  pay  for  his  goods,  to  pay  the  less 
when  compelled  by  law,  because  he  has  been  injurious. 

Rule  absolute. 


1812. 
April  25. 

Exrhfqwr 
Chamher, 

[304] 


TIIE  KING   V.  HAMMOK 

(4  Taunt.  304—309.) 

A  banker's  clork  entero  a  fictitious  sum  in  the  ledger  to  the  credit  of 
a  customer,  and  tells  him  ho  has  paid  that  sum  to  his  account ;  and  on 
the  faith  of  it  obtains  from  the  customer  his  cheque  on  the  bankers, 
which  the  prisoner  pays  to  himself  by  bank-notes  from  the  till,  and 
enters  in  the  waste-book  a  true  account  of  the  cheque,  drawer,  and 
notes,  as  paid  to  *'a  man."  This  was  held  a  felonious  taking  of  the 
notes  from  the  till. 

The  prisoner  was  tried  at  the  Old  Bailey  Sessions  in  February, 
1812,  before  Heath  and  Bailey,  Js.,  upon  an  indictment  which 
charged  that  he,  in  the  dwelling-house  of  Thomas  Birch  and 
Abraham  Henry  Chambers,  feloniously  did  steal  two  bank  notes 
for  the  payment  of  50/.  each,  and  of  the  value  of  50L  each,  the 
property  of  T.  Birch  and  A.  H.  Chambers,  the  money  payable 
upon  the  notes  being  then  unsatisfied  to  them  the  proprietors, 
against  the  form  of  the  statute.  Upon  the  evidence  the  cir- 
cumstances of  the  case  appeared  to  be  these.  The  prosecutors 
were  bankers,  and  the  prisoner  was  their  fourth  clerk.  It  was 
his  ordinary  department  to  keep  and  attend  to  a  book  called  the 
cash  book ;  but  sometimes  when  urged  by  pressure  of  business, 
or  on  other  particular  occasions,  he  did  pay  away  money  for 
cheques  at  the  counter.  The  course  of  business  in  their  bank 
with  respect  to  the  keeping  of  their  accounts,  was  this :  when- 
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ever  monies  were  paid  out  of  or  into  their  bank,  the  first  entry  The  Kino 
of  them  was  made  in  a  book  called  the  waste  book,  on  the  debtor  hammon. 
side  of  which  were  kept  two  columns,  in  the  one  was  entered  the 
description  of  the  person  receiving  the  money,  the  numbers  and 
dates  of  the  notes  or  sums  paid  out  to  him,  and  the  amount  of 
each ;  in  another  column  was  entered  the  description  and  amount 
of  the  instrument  or  order  in  satisfaction  of  which  the  sum  was 
so  paid  out,  and  on  the  creditor  side  in  like  manner  was  entered 
the  description  of  the  person  paying  money  into  the  bank,  and 
the  dates,  amount,  and  numbers  of  the  notes  paid  in.  From  the 
waste  book  the  amount  of  the  payment  was  transferred  to  a  book 
called  the  cash  book,  *in  which,  on  the  creditor's  side,  was  [♦305] 
nothing  more  than  one  column,  headed  "  Cash  **  in  the  top  line, 
and  in  each  following  line  the  abbreviation  **  Do,"  and  in  another 
column  the  sum  of  each  payment.  And  on  the  debtor  side  of  this 
book  was  entered  the  name  of  the  person  paying  the  money  and 
the  sum  paid  in.  The  cash  book  was  cast  up  every  evening,  and 
formed  the  regular  check  against  the  amount  of  the  money  in 
the  till.  From  the  cash  book  the  entries  of  payments  were 
transferred  to  a  book  called  the  ledger,  in  which  were  kept  dis- 
tinct accounts  between  the  bankers  and  each  of  their  customers, 
and  a  fourth  book,  called  the  customers'  book,  belonging  to  each 
individual  customer,  contained  a  duplicate  of  that  person's 
account  in  the  ledger.  All  the  transactions  which  took  place 
during  the  hours  of  business  in  every  day,  were  in  the  evening 
entered  in  the  cash  book,  and  thence  transferred  into  the  ledger, 
from  whence  the  account  was  at  intervals  transferred  into  the 
customer's  book.  A  witness  named  Vale  kept  a  banking  account 
with  the  prosecutors,  and  the  prisoner  had  persuaded  him  from 
time  to  time  to  give  the  prisoner  accommodation  bills,  for  pay- 
ment of  which  the  prisoner  provided  by  pretended  payments 
made  to  Birch  and  Chambers,  to  the  account  of  Vale.  On  the 
19th  of  December,  1811,  the  prisoner  called  on  Vale  and  delivered 
to  him  his  customer's  book,  wherein  he  said  he  had  lately  made 
up  Vale's  account  to  that  time,  and  had  therein  given  Vale  credit 
for  a  sum  of  2001.,  which  the  prisoner  said  he  had  lately  paid 
into  Vale's  account ;  the  book  did  in  fact  contain  the  entry  of 
200i.  to  the  credit  of  Vale's  account,  in  the  prisoner's  hand- 
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Thb  King    \iTitmg ;  and  upon  the  credit  of  this  sum  Vale  gave  him  a  bill 
Hamuox.     for  200f.  at  two  months'  date,  on  a  stamp  which  the  prisoner 
produced :  on  the  10th  of  January,  1812,  the  prisoner  called  on 
him  again,  and  brought  him  back  that  bill,  saying  he  did  not  then 
r  •306  J      ^vant  it,  but  requested  to  have  in  lieu  *thereof  a  cheque  drawn  by 
Vale  on  Birch  and  Chambers,  in  favour  of  Plomer  or  bearer,  for 
lOOZ.,  and  a  bill  for  lOOZ.,  both  of  which  the  witness  accordingly 
gave  him,  and  received  back  and  immediately  destroyed  the  bill 
for  200Z.     The  prisoner  had  been  very  assiduous  in  assisting  the 
clerk  whose  department  it  was  to  pass  the  ledger,  in  performing 
that  service  for  him,  particularly  in  that  volume  in  which  Vale's 
account  was    kept,  and    in    that  ledger,  under  the    date    of 
19th   December,   appeared  in   the  prisoner's  hand-writing  an 
entry  of  2002.  to  the  credit  of  Vale's  account,  correspondent  with 
that  which  he  had  entered  in  the  customer's  book,  but  no  corre- 
sponding entry  to  that  sum  appeared  either  in  the  cash  book  or 
the  waste  book,  nor  had  Vale  in  fact  paid  in  any  such  sum.     On 
the  10th  of  January,  1812,  the  prisoner  taking  advantage  of  a 
press  of  business  which  detached  some  of  the  clerks  whose 
ordinary  business  it  was  to  pay  and  receive  money  at  the 
counter,   stationed  himself  at  the  counter  for  a  short  time, 
during  which  he  made  four  entries  in  the  page  of  the  waste  book 
which  contained  the  entries  of  monies  paid :  the  second  of  them 
was  in  the  column  denoting  the  description  of  persons  paying, 
and  notes  received ;  "  Man  501.  No.  15451,  and  502.  No.  10790 — 
100/. ;  "  and  opposite  to  it,  on  the  other  column,  containing  the 
description  of  the  instrument  upon  which  it  was  paid,  '*  lOOi^. 
John  Vale,"  which  was  understood  to  mean,  that  on  that  day  a 
man  had  brought  a  cheque  of  John  Vale's,  and  that  it  was  paid 
to  him  by  those  two  bank  notes  of  502.  each.    The  two  notes  in 
question  had  been  paid  into  the  house  in  the  course  of  the  same 
day,  and  were  proved  to  have  afterwards  been  in  the  possession 
of  the  prisoner ;  so  that  it  appeared  that  he  had  taken  them  out 
of  the  drawer  and  put  them  into  his  pocket,  in  payment  of  the 
real  cheque  for  2002.  so  given  him  on  that  day  by  Vale,  and  which 
cheque  was  found,  together  with  the  other  cheques  which  tbe 
[  •307  ]      house  had  that  day  paid.     *Upon  the  11th  of  January,  1812, 
there  was  an  apparent  balance  upon  the  account  of  Vale  in  hds 
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favour,  although  in  reality  when  the  amount  of  the  several    The  King 

fictitious  sums  for  which   credit  had  thus  been  given  him  in      hamWon. 

repeated  instances,  was  deducted,  he  was  debtor  to  the  bankers 

in  several  hundred  pounds. ,  For  the  prisoner,  it  was  objected, 

that  as  these  notes  had  been  paid  by  the  prisoner  in  the  usual 

course  of  business  in  discharge  of  a  real  instrument,  drawn  by  a 

customer  who  had  a  right  to  draw  it  on  his  bankers,  and  which 

they  were  compellable  to  pay,  if  he  had  a  balance  there,  the 

notes  were  properly  and  legally  paid  away ;  and  although  there 

was  gross  fraud,  there  was  no  felony.     For  the  prosecutors  it 

was  insisted,  that  as  the  prisoner  had  obtained  possession  of  the 

cheque  by  fraud,  and  had  fraudulently  entered  the  fictitious 

credits,  without  which  the  cheque  would  never  have  been  drawn, 

or,  if  drawn,  never  could  have  been  honoured,  this  amounted  to 

a  felony.    The  Court  reserved  the  point,  as  being  a  new  case, 

for  the  consideration  of  the  twelve  Judges  ;  and  the  jury  found 

the  prisoner  guilty,  also  finding  the  facts,  that  the  prisoner  paid 

himself  the  money,  and  that  at  the  time  he  made  the  false 

entries  in  the  ledger  and  customer's  book,  he  did  it  fraudulently, 

with  design  to  enable  himself  to  get  the  money  of  Birch  and 

Chambers :  they  also  would  have  added  as  a  fact,  that  as  the 

prisoner  had  the  cheque  for  lOOZ.,  he  had  a  right  to  pay  himself 

the  money ;  but  the  Court  told  them  that  was  a  question  of  law, 

of  which  the  prisoner  would  have  the  benefit. 

The  case  was  argued  on  this  day  before  ten  Judges,  Lawrence, 
J.,  who  was  indisposed,  and  Bayley,  J.  (being  absent)  by 

F.  Laxvez  for  the  prisoner  : 

Admitting  the  representation  of  the  prisoner  to  Vale,  that  he 
had  paid  200Z.  to  his  *credit,  (on  the  faith  of  which  he  obtained  [  •sos  ] 
his  cheque,)  to  be  false,  it  amounts  only  to  this,  that  he  obtained 
from  Vale  upon  false  pretences  a  cheque  for  lOOi. :  but  the  fraud 
was  on  Vale,  not  on  Birch  and  Chambers.  If  the  transaction 
had  stopped  short  with  the  fictitious  entries  in  the  bankers' 
books,  it  would  have  created  no  fraud,  it  would  not  have  been  an 
indictable  offence.  In  consequence  of  those  entries  a  genuine 
cheque  is  drawn  honCi  fide  by  Vale  upon  the  credit  of  the  then 
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The  Kiko  existing  balance,  which  he  had  a  right  to  draw,  and  these  notes 
HAMifOK.  &i*e  paid  in  satisfaction  of  that  cheque.  The  consequence  is, 
that  Vale  has  overdrawn  his  account,  and  a  debt  is  created  from 
Vale  to  Birch  and  Chambers,  for  which  they  may  bring  an 
action  against  Vale  for  money  lent  or  paid.  The  bankers  adopt 
the  transaction,  and  enter  it  in  their  other  books.  Although  it 
was  not  the  ordinary  business  of  the  prisoner  to  pay  cheques 
presented  for  payment,  yet  he  sometimes  did  perform  that  office 
on  particular  occasions.  Taken  therefore,  as  between  the 
prisoner  and  the  bankers,  this  was  merely  an  application  made 
by  him  of  their  property  in  the  usual  course  of  business,  and 
wai  not  a  taking  invito  domino. 

Oumey,  contra  : 

All  the  contrivance  which  is  practised,  is  not  practised  for  the 
purpose  of  getting  the  money  out  of  the  drawer,  but  for  the 
purpose  of  concealing  the  taking.  The  cheque  is  drawn  by  the 
prisoner  for  his  own  purpose,  and  is,  so  far  as  he  is  concerned, 
his  own  making. 

Lord  Ellenborough,  Ch.  J.  : 

Whether  a  man  opens  the  drawer  at  once  and  takes  the  money 
out,  or  whether  he  uses  a  circuity  of  contrivance  in  order  to 
conceal  the  act,  it  is  all  the  same.  Vale  was  either  very 
imprudent  or  very  fraudulent,  to  let  another  man  keep  cash  in 
[  •S09  ]  his  account,  and  to  have  what  may  be  called  a  rider  on  his  *own 
account.  This  i^fraudulenta  contrectatio  alienee  rei  invito  domino, 
every  part  of  the  definition  is  satisfied :  the  entry  the  prisoner 
relies  on  as  making  it  the  ac^  of  the  house,  is  his  own  act.  It  is 
only  a  foolish  shufile  to  esea|)e  detection  :  he  gains  nothing  but 
time  by  it :  he  takes  it  out  with  the  right  hand,  and  pays  it  to 
the  left. 

Mansfield,  Ch.  J. : 

He  steals  two  notes  out  of  the  drawer,  and  uses  this  foolish 
contrivance  afterwards  to  cover  it. 

Le  Blanc,  J. : 

It  was  left  to  the  jury,  and  they  have  found  the  fact. 
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Wood,  B.  :  Thk  King 

r. 
Hammon  had  money,  and  as  is  frequent  among  bankers'  clerks,     Hammon. 

requested  Vale's  permission  to  put  it  into  the  bank  to  Vale's 

account,  and  to  draw  it  out  by  cheques  drawn  by  Vale. 

Cur.  adv.  vult. 
The  Judges  held  that  the  prisoner  was  properly  convicted. 


EEX  V.  EDWAKDS.  i8i2. 

(4  Taunt.  309—313.)  ^P^^  25. 

If  after  indictment,  arTaig:nment,  the  jury  charged,  and  evidence        r  ^qq  i 
given,  on  a  capital  offence,  one  of  the  jurymen  becomes  incapable 
through  illness,  of  proceeding  to  verdict,  the  Court  of  oyer  and  terminer 
may  discharge  the  jury,  and  charge  a  fresh  jury  with  the  prisoner,  and 
convict  him. 

But  eemble  that  the  prisoner  shall  be  again  allowed  his  challenge  to 
each  of  the  eleven  former  jurymen. 

Thb  prisoner  was  indicted  for  maliciously  shooting  at  Lewis 
Roberts  with  intent  to  kill  him.  Upon  his  trial  before  Wood,  B., 
at  the  Lent  Assizes,  1812,  for  the  county  of  Monmouth,  after  the 
prisoner  had  been  indicted  and  arraigned,  and  the  jury  charged, 
and  while  the  prosecutor  was  giving  his  evidence,  one  of  the 
jurymen  fell  down  in  a  fit,  and  a  medical  man  who  examined 
*him,  stated  upon  oath,  that  it  would  be  improper  for  him  to  [  •310  ] 
proceed  with  his  duty  as  a  juryman  on  that  day,  whereupon 
Wood,  B.  discharged  that  jury,  and  directed  a  new  jury  to  be 
sworn,  consisting  of  the  same  eleven  persons  who  remained  of 
the  former  jury,  and  another.  Clifford,  for  the  prisoner,  upon  a 
supposition  that  the  juryman  would  soon  be  in  a  state  to  return, 
had  consented  that  another  should  be  sworn  in  his  room,  but 
learning  his  inability  to  attend,  he  retracted  that  consent,  and 
objected  that  a  jury  having  been  once  sworn  and  charged  in  a 
criminal  case,  they  could  not  be  discharged  without  giving  a 
verdict,  nor  another  jury  sworn,  but  Wood,  B.  over-ruled  that 
objection.  Clifford  then  challenged  the  eleven,  but  the  learned 
Judge  over-ruled  that  objection  also  at  first;  but  afterwards, 
Clifford  having  left  the  Court,  Wood,  B.  asked  the  prisoner,  as 
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Rex  each  juryman  came  to  the  book  to  be  sworn,  whether  he  had  any 
Edwadds.  cause  of  challenge  to  him,  the  prisoner's  answer  was  that  he 
liked  them  all  very  well.  This  point  was  now  argued  before  all 
the  Judges  of  England  except  Mansfield,  Ch.  J.,  who  was  absent 
at  Guildhall  at  the  sittings,  and  Lawrence,  J.,  who  was 
indisposed. 

(Lord  Ellenborougii,  Ch.  J.  observed  that,  supposing  that  the 
refusal  to  allow  Clifford  his  challenge  were  objectionable,  yet  it 
Mas  now  become  immaterial,  inasmuch  as  the  prisoner  had  the 
advantage  of  the  point,  in  being  permitted  to  challenge  the  eleven, 
contrary  to  the  first  opinion  of  the  learned  Baron.) 

Clifford^  for  the  prisoner : 

The  only  point  then  is,  that  a  Judge  having  charged  a  jury  in 
a  criminal  case,  cannot  discharge  that  jury,  and  try  the  prisoner 
again  on  the  same  indictment  before  another  jury.  All  the 
authorities  on  this  point  are  collected  in  Kinloch's  case,  Fost.  22 ; 
and  although  the  opinion  of  Lord  Hale,  cited  ibid.  SO,  is  against 
[  •311  ]  the  prisoner,  yet  the  better  opinion  is  the  other  *way.  1  Inst. 
227  b.  ''A  jury  sworn  and  charged  in  case  of  life  or  member, 
cannot  be  discharged  by  the  Court  or  any  other,  but  they  ought 
to  give  a  verdict."  8  Inst.  110.  "  If  any  person  be  indicted  of 
treason,  or  of  felony,  or  larceny,  and  plead  not  guilty,  and  there- 
upon a  jury  is  returned  and  sworn,  their  verdict  must  be  heard, 
and  they  cannot  be  discharged."  Rex  v.  Jeffs,  2  Str.  984,  S.  C. 
Foster,  24.  It  was  refused  to  withdraw  a  juror  on  an  indictment 
for  barratry,  because  the  punishment  is  infamous.  Palm.  411. 
Jeffrys  v.  Tindall,  21  Vin.  338,  pi.  8.  "  In  capital  cases  a  juror 
cannot  be  withdrawn,  though  all  parties  consent  to  it.  Ibid. 
pi.  4.  4  Bl.  Com.  860.  "  When  the  evidence  on  both  sides  is 
closed,  and  indeed  when  any  evidence  hath  been  given,  the  jury 
cannot  be  discharged  (unless  in  cases  of  evident  necessity,)  till 
they  have  given  in  their  verdict."  Hawk.  P.  C.  book  2,  c.  47, 
6.  1.  ''It  seems  to  have  been  antiently  an  uncontroverted  rule, 
and  hath  been  allowed  even  by  those  of  a  contrary  opinion  to  be 
the  general  tradition  of  the  law,  that  a  jury  sworn  and  charged 
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in  a  capital  case,  cannot  be  discharged,  without  the  prisoner's        Rex 
consent,  till  they  have  given  a  verdict."  EDWABDa 

(Lord  Ellendorough,  Ch.  J.  :  The  rule  in  Blackstone  admits 
the  exception  in  case  of  necessity,  which  comprehends  the 
present  case.  The  case  of  the  adjournment  at  the  Old  Bailey 
upon  the  trials  for  high  treason  is  well  remembered.  The  Court 
takes  notice  that  the  strength  of  man  is  not  sufficient  to  go 
through  such  continued  labour  without  meat  and  sleep,  and  that 
is  one  of  the  cases  of  necessity.  In  the  case  of  Hardy  it  was  done 
by  consent,  but  in  the  case  of  Stone,  and  all  the  others  after  the 
first,  it  was  done  by  the  Court  proprio  marte ;  and  very  wisely 
too :  the  learned  Judge  who  then  presided,  said,  he  would  not 
permit  it  to  rest  on  so  weak  a  ground  as  consent.) 

The  argument  is  not  that  the  Court  cannot  adjourn  and 
proceed  the  next  day  with  the  same  jury.  In  2  Hale,  P.  C.  294, 
it  is  said  that  **'  nothing  is  more  ordinary,  than  after  a  jury  sworn  [  •312  ] 
and  charged  with  a  prisoner,  and  evidence  given,  that  the  Court 
may  discharge  the  jury  of  the  prisoner,  and  remit  him  to  the 
gaol  for  further  evidence :  "  but  Foster  says,  p.  SO,  **  It  is  not  now 
a  question,  nor,  I  hope,  will  it  ever  be  a  question  again,  whether, 
in  a  capital  case,  the  Court  may,  in  their  discretion,  discharge  a 
jury  after  evidence  given  and  concluded  on  the  part  of  the  Crown, 
merely  for  want  of  sufficient  evidence  to  convict ;  and  in  order  to 
bring  the  prisoner  to  a  second  trial  when  the  Crown  may  be 
better  prepared.  This  was  done  in  the  case  of  Whitebread  and 
Fenwick,  and  it  certainly  was  a  most  unjustifiable  proceeding, 
but  I  hope  it  will  never  be  drawn  into  example."  But  the 
question  there  was,  whether  in  a  capital  case,  where  the  prisoner 
may  make  his  full  defence  by  counsel,  the  Court  may  not 
discharge  the  jury  upon  the  motion  of  the  defendant's  counsel, 
and  at  his  own  request,  and  with  the  consent  of  the  Attorney - 
General,  before  evidence  given,  in  order  to  let  the  prisoner  into 
a  defence,  which,  in  the  opinion  of  the  Court,  he  could  not 
otherwise  have  been  let  into.  In  that  case  that  learned  Judge, 
with  good  sense,  confined  himself  to  the  very  case  in  argument, 
"  to  prevent  injustice,  and  before  evidence  given."    The  whole 
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Rex  result  of  the  case  is,  what  Poster,  J.  held,  that  a  jury  could  not  be 
KnwABOfl.  discharged  except  where  it  was  for  the  advantage  of  the  prisoner. 
But  it  cannot  be  said  that  when  a  juryman  falls  sick  and 
another  is  put  to  supply  his  place,  that  is  for  the  benefit  of  the 
prisoner.  Actus  del  nemini  nocet,  the  sudden  illness  is  a  god- 
send, of  which  the  prisoner  ought  to  have  the  benefit.  This 
twelfth  juryman,  if  he  had  not  been  discharged,  must  have 
consented  to  the  verdict  before  it  could  have  been  given :  it  is 
possible  that  his  superiority  of  reason  might  have  convinced  the 
other  eleven  of  the  prisoner's  innocence.  If  while  the  jury  were 
considering  their  verdict,  one  of  them  had  died,  could  the  Judge 
r  *zu  ]  *have  tried  that  case  again  ?  In  that  case,  as  in  this,  the 
commission  would  be  at  an  end  ;  and  there  is  no  mischief  ensues 
to  the  community;  the  prisoner  might  be  again  indicted;  he 
could  not  plead  auterfoits  acquit,  nor  auterfoits  convict. 

The  Court,  stopping  jr.  E.  Taunton,  who  was  to  have  argued 
for  the  Crown,  said,  that  it  had  been  decided  in  so  many  cases, 
that  it  was  now  the  settled  law  of  the  country,  and  gave 
judgment  against  the  prisoner.t 


1812.  DOE,  ox  THE  Demise  of  TOOLEY  and  WIFE,  v. 

^{li'^-  GUNNISS.+ 

r  3^3  J  (4  Taunt.  313—315.) 

Devise  to  two  jointly,  to  be  divided  between  them,  for  their  natural 
lives,  and  after  their  decease,  to  such  child  and  children  of  the  two,  of 
their  bodies  lawfully  begotten,  share  and  share  alike ;  and  on  failure  of 
such  issue,  to  such  child  of  W.  C,  thei*o  being  a  child  of  one  of  the  two 
living  at  the  time  of  the  devise,  and  death  of  the  testator ;  this  devise 
croatos  an  OHtate  for  life  in  the  two,  and  the  same  in  the  child ;  and  the 
i-emainder  over  failing,  the  heir  at  law  of  the  testator  took  the  fee. 

This  was  an  ejectment  tried  at  the  Lent  Assizes,  1812,  for  the 
county  of  Lincoln,  for  the  recovery  of  certain  lands  in  Butterwick 
in  that  county,  when  a  verdict  was  taken  by  consent,  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  on  the  following  case. 

t  See  Ann  ScalberVa  case,  Leach,      11.  L.  C.  171.  31  L.  J.  Ch.  470,  7 
620.  L.  T.  N.  S.  1.— RC. 

X  See    Bi/ng    v.  Byny    (1862)    10 
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Richard  Gunniss  being  seised  in  fee  of  the  premises  in  question,  Doe 
by  his  will,  dated  the  13th  of  January,  1767,  and  duly  executed  ounniss. 
and  attested,  devised  as  follows.  "First,  I  give  to  my  loving 
son  Eichard  Gunniss,  and  unto  my  son  George  Gunniss,  all  those 
my  lands  and  tenements  lying  in  Butterwick  in  the  said  county 
of  Lincoln,  (being  the  premises  in  question,)  jointly  to  be 
divided  between  them ;  for  and  during  the  term  of  their  natural 
lives,  subject  to  such  incumbrances  as  follows:  My  will  and 
desire  is,  that  the  said  Richard  Gunniss  and  George  Gunniss 
shall  pay,  or  cause  to  be  paid  out  of  the  said  estate  unto  m 
daughter  Isatt  Clayton,  widow,  the  sum  *of  31.  a-year,  share  and  [  *3U  ] 
share  alike,  to  be  paid  quarterly,  the  first  payment  to  commence 
from  the  day  of  my  death  ;  and  in  failure  of  any  such  payment 
or  payments,  my  said  daughter  Isatt  Clayton  shall  have  full 
power  to  enter  upon  any  part  of  the  said  estate  above-mentioned, 
for  payment  thereof  ;  and  if  either  the  said  Richard  Gunniss  or 
George  Gunniss  shall  die,  to  go  to  the  longer  liver  of  them,  and 
after  their  decease  to  such  child  or  children  of  the  said  Richard 
Gunniss  and  George  Gunniss,  of  their  bodies  lawfully  begotten, 
share  and  share  alike ;  and  in  failure  of  such  issue,  to  go  to 
such  child  or  children  of  my  son  William  Clayton,  deceased,  to 
be  equally  divided  between  them.  The  testator  also  gives  unto 
his  grandson  Richard  Gunniss,  (who  is  the  testator's  heir  at 
law,)  the  sum  of  5Z.,  to  be  paid  by  his  executors  within  six 
months  after  his  decease.  The  testator  had  two  wives.  The 
said  Richard  Gunniss,  the  grandson,  is  a  descendant  of  the  first 
venter,  and  the  said  Richard  Gunniss  and  George  Gunniss,  the 
devisees,  were  the  issue  of  the  second  venter.  The  testator  died 
soon  after  making  his  will.  Richard  Gunniss,  one  of  the 
devisees  named  in  the  will,  married  Elizabeth  Oldham  by  which 
marriage  there  was  issue  an  only  child,  Sarah,  who  was  living 
when  the  testator  made  his  said  will ;  and  at  the  time  of  the 
testator^s  decease.  The  said  Sarah  married  John  Waddington, 
and  by  that  marriage  had  one  daughter  named  Hannah,  who 
married  John  Tooley,  which  said  John  Tooley  and  Hannah  are 
the  lessors  of  the  plaintiff.  George  Gunniss,  the  other  and 
surviving  devisee,  died  without  issue.  Richard  Gunniss,  the 
defendant,  who  is  heir  at  law  of  the  testator,  rented  the  premises 
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Dos  of  the  said  Bichard  Gunniss  and  George  GunnisB,  the  devisees, 
QUXMI68.  daring  their  lives  and  the  life  of  the  said  George  Gunniss  the 
survivor,  ^*ho  died  about  12  years  ago,  and  the  defendant  hath 
continued  in  possession  thereof  ever  since.  If  the  lessors  of  the 
plaintiff  were  entitled  to  recover  the  premises  in  question,  the 
[  *3i6  ]  ^verdict  was  to  stand :  if  they  were  not  so  entitled,  a  verdict  was 
to  be  entered  for  the  defendant. 

LenSy  Serjt.,  for  the  plaintiff,  contended  that  there  was  an 
estate  tail  by  implication  created  by  this  devise  either  in  Bichard 
and  George  Gunniss,  the  first  devisees,  or  in  Sarah  the  child  of 
Bichard.  Haydon  v.  Wiltshere,  8  T.  B.  372.  A  bond  was  con- 
ditioned that  the  defendant's  father  should  yearly  during  the 
joint  lives  of  himself  and  any  of  the  issue  of  the  body  of  his 
daughter  begotten  by  the  testator,  pay  the  interest  of  500Z.,  and 
that  his  executors  should  upon  his  decease  (any  of  the  issue  of 
the  body  of  his  daughter  being  living  at  the  time  of  his  decease) 
pay  to  the  testator  the  sum  of  5001. :  the  word  issue  was  held  to 
be  satisfied  by  a  grandson  being  then  living.  Doe  es  dem. 
Cock  V.  Cooper f  1  East,  229, t  comes  nearer  to  the  present  case 
than  any  other. 

(Heath,  J. :  In  that  case  there  was  no  child.  This  is  Wild's 
case,  6  Go.  Bep.  167.  If  there  be  no  issue  at  the  time,  it  is  an 
estate  tail  in  the  first  taker.  In  this  case  there  was  a  child.  How 
can  it  be  distinguished  from  WiUTs  case  ?) 

Vaughan,  Serjt.,  who  was  to  have  argued  on  the  other  side, 
referred  to  Doe,  dem.  ComberbcLch  v.  Perryriy  3  T.  B.  484,  J  and 
Hay  V.  Earl  of  Coventry^  8  T.  B.  88, §  as  having  decided  this 
case.  Dunn,  on  demise  of  Briddon,  v.  Page,  cited  in  8  T.  B.  87, , 
and  Goodright,  on  demise  of  Docking,  v.  Dunham,  Doug.  264, 
Lord  Mansfield's  judgment  there,  were  also  in  point. 

PoBtea  to  the  defendant. 

t  C  R.  R.  264.         }  1  E.  B.  757.         §  1  R.  E.  652.         ||  1  E.  E.  65o. 
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WYNDHAM  V.  WAY.  1812. 

(4  Taunt.  316—319.)  -*i'"^  27. 

By  an  exception  of  **  all  trees,  woods,  coppice,  wood-grounds,  of  what        ^  ^.g  , 
kind  or  growth  soever,"  apple  trees  are  not  excepted. 

A  farmer  who  raises  young  fruit  trees  on  the  demised  land,  for  filling 
.up  his  lessor's  orchards,  is  not  entitled  to  sell  them.    Per  Heath,  J. 

Otherwise  of  a  nurseryman  by  trade.     Per  Heath,  J. 

This  was  an  action  of  trespass  for  cutting,  topping,  and 
lopping  certain  apple-trees  of  the  plaintiff,  standing  upon  certain 
laud,  called  Leonard-Farm.  Upon  the  trial  of  the  cause  at  the 
Exeter  Summer  Assizes,  1811,  before  Graham,  B.,  the  case  was, 
that  the  plaintiff  had  by  lease  demised  to  Voysey,  Leonard-Farm, 
with  the  exception  of  "all  trees,  woods,  coppice,  wood-grounds, 
of  what  kind  or  growth  soever,  and  all  mines  and  quarries, 
opened  or  otherwise,  and  also  all  royalties,"  for  a  term  which 
expired  at  Lady-day,  1811.  The  defendant  became  entitled  to 
the  remainder  of  the  term,  by  marrying  a  woman  named  Voysey, 
in  whom  it  had  vested.  The  premises  were  in  Devonshire, 
where  almost  every  farm  consists  in  greater  or  less  part  of 
orchards,  and  where  it  is  usual  for  the  farmers  to  be  their  own 
nurserymen,  and  to  raise'  trees  for  the  purpose  of  keeping  up 
the  orchards.  The  trees  in  question  were  young  standard  apple- 
trees,  which  had  been  planted  during  the  term  in  a  nursery, 
parcels  of  the  farm.  Some  trees  had  been  occasionally  removed 
out  from  thence,  to  fill  up  vacancies  in  the  orchards,  and  some 
the  defendant  had  sold,  without  question  made, 

(which  Pell,  Serjt.,  in  moving  for  a  new  trial,  contended  he  had 
a  right  to  do. 

Heath,  J.:  Not  unless  the  tenant  were  a  nurseryman,  and 
made  it  his  trade.) 

The  trees  which  remained  were  intended  to  stand  as  an  orchard, 
and  not  to  be  removed  any  more ;  it  was  a  necessary  thing  to 
head  them,  and  was  done  by  way  of  improvement  by  the  out- 
going tenant,  whether  before  or  after  the  expiration  of  his  term. 
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Wtkdham  it  did  not  appear,  under  an  agreement  between  him  and  Seaman, 
Wat.  a  new  tenant,  who  entered  at  Lady-day,  1811,  but  whether  he 
had  any  lease,  or  whether  it  contained  an  exception  similarly 
[  •317  )  worded,  it  did  not  appear.  The  trees  *were  of  such  a  growth, 
that  they  would  have  borne  fruit  in  that  year,  if  they  had  not 
been  headed  down.  The  plaintiff  contended  that  he  was  entitled 
to  Bupi)ort  trespass,  being  in  possession  of  these  trees  under  the 
exception  in  the  lease.  The  defendant  contended,  that  the 
exception  did  not  extend  to  nursery  trees,  but  only  to  timber : 
that,  as  a  nurseryman,  he  the  defendant  had  a  right  to  cut,  fell, 
or  remove  the  trees ;  and  secondly,  that  these  trees  were  in  the 
I)os6ession  of  Seaman,  not  of  the  plaintiff,  at  the  time  of  the 
supposed  trespass.  Graham,  B.,  held,  that  these,  being  trees  of 
nine  or  ten  years  growth,  and  intended  to  remain  for  the  benefit 
of  the  farm,  were  excepted  trees :  tlie  learned  Baron  left  the  case 
generally  to  the  jury,  who  found  20^.  damages  for  the  plaintiff. 
Upon  his  report  it  appeared  that  he  had  been  furnished  with  an 
abstract  of  the  first  count,  which  represented  it  to  be  for  cutting 
and  carrying  away. 

Pell,  Serjt.,  in  Michaelmas  Term,  1811,  obtained  a  rule  nisi 
to  set  aside  the  verdict,  and  have  a  new  trial ;  (when  Heath,  J., 
observed,  that  if  there  were  a  similar  exception  in  Seaman's 
lease,  the  defendant  had  no  right  to  cut  the  trees.) 

Lens,  Serjt.,  in  this  Term  shewed  cause: 

These  were  "  trees  "  within  the  literal  meaning  of  the  word  : 
they  were  also  trees  within  the  spirit  of  the  reservation,  especi- 
ally when  considered  with  relation  to  the  custom  of  the  county 
of  Devon,  in  which  fruit  trees  form  so  important  and  essential 
a  part  of  the  property  and  profits  of  every  farmer,  that  it  is 
necessary  that  the  lease  should  be  construed  in  the  mode  most 
favourable  for  the  protection  of  such  property  against  injury. 
It  will  not  be  contended  that  the  words  of  the  reservation  must 
be  restricted  to  timber.     These  trees  were  now  of  nine  or  ten 
years  growth,  and  the  former  tenant  had  never  lopped  them. 
[  'SIS  ]      It  was  at  first  attempted  to  show  that  they  were  *nur8ery  trees, 
intended  to  be  transplanted,  but  that  pretence  was  disproved. 
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Peli,  contra,  was  stopped  by  the  Court.  Wyndham 

Way. 
Mansfield,  Ch.  J. : 

The  plaintiff  contends  that,  from  which,  if  he  be  correct  in 
his  argument,  it  will  necessarily  follow,  that  the  landlord  might 
have  entered  and  taken  away  these  trees,  and  the  fruit  of  them ; 
and  that  the  tenant  would  have  had  no  right  to  take  from  them 
a  single  apple. 

(Lens  agreed  to  this  consequence.) 

The  manner  in  which  the  words  occur  shews  that  they  were 
meant  to  apply  to  something  of  a  different  nature  from  these 
fruit  trees.  The  exception  means  trees  useful  for  their  wood. 
It  seems  to  me  as  if  this  action  had  been  brought  to  recover  for 
a  supposed  mismanagement  of  these  trees;  but  it  seems  that 
you  have  brought  the  wrong  form  of  action ;  for  it  is  impossible 
to  suppose  that  in  Devonshire,  when  an  apple-farm  is  let,  the 
apple-trees  are  excepted. 

Heath,  J. : 

It  never  could  be  the  meaning  of  this  deed,  and  if  it  was  so 
put  to  a  jury,  they  never  could  have  understood  it. 

Chambre,  J. : 

A  tenant  could  not  prune  an  apple-tree  according  to  this 
construction.  It  seems  as  if  the  learned  Baron  had  been  misled 
by  a  wrong  abstract  of  the  pleadings,  for  the  abstract  is  for 
cutting  and  carrying  away,  but  there  is  not  a  word  in  the 
declaration  about  carrying  away.t 

Rule  absolute  for  a  new  trial. 

t  The  plants  could  not  have  been  trees."    See  Hardr.  309,  |)cr  Turner, 

included  in  the  exception  in  the  first  B.     "  So,  if  a  man  grants  all  his 

lease,  because  they  were  not  in  being  woods  and  trees,  apple-trees  will  *not     [  'S 1 9,  ii.  j 

at  the  time  of  the  demise,  but  planted  pass.    Hob.  304.    So,  if  a  man  grants 

during  the  term ;  and  every  excep-  all  his  trees,  fruit  trees  will  not  pass, 

tion  must  be  of  a  parcel  of  the  then  but  by  a  grant  of  all  trees  except 

existing  estate.    Co.Litt.47a.,  143  a.  apple-trees,  he  shall  have  all  other 

But  that  *  *  apple-trees  and  fruit  trees  kinds  of  fruit  trees,  as  pear-trees  and 

pass  not  under  the  general  name  of  cherry-trees,*'   &c.    Lord  Zouch  v. 

B.R. — ^VOL.  Xni.  »  B 
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1812,  HEATH  AND   Others  v.  HALL  and  POETEE, 

^^^*  (4  Taunt.  326— 329.)t 

[  320  J  An  equitable  assignment  of  a  debt  may  be  by  parol  as  well  as  hy 

deed. 

This  was  an  action  for  money  paid,  lent,  and  had  and  received, 
brought  by  the  plaintiffs,  who  were  bankers,  against  the  defen- 
dants, to  recover  the  amount  of  money  which  they  had  supplied, 
and  paid  into  the  hands  of  the  defendant  Porter,  to  be  employed 
in  his  trade  of  a  mealman,  and  for  which  they  contended  that 
both  the  defendants  were  jointly  liable,  because  there  had  been  a 
secret  partnership  in  the  business,  subsisting  between  Hall  and 
Porter.  The  defendant  Porter,  who  had  failed  in  trade,  pleaded 
his  bankruptcy  and  certificate ;  whereupon  the  plaintiffs  entered 
a  nolle  pivsequi  against  him,  and  proceeded  against  the  defendant 
Hall,  who  pleaded  the  general  issue.  The  cause  was  tried  at 
Guildhall,  at  the  sittings  after  Michaelmas  Term,  1811,  before 
Mansfield,  Ch.  J.,  when  it  was  clearly  proved  that  money  had 
been  advanced  by  the  plaintiffs  to  Porter,  and  employed  in  the 
trade,  and  that  Heath  was  a  dormant  partner.  After  a  verdict 
for  the  plaintiffs, 

Vauglian,  Serjt.,  in  Hilary  Term,  1812,  moved  to  set  it 
[  *327  ]  aside,  upon  two  grounds,  which  had  been  reserved  *to  him  at 
the  trial ;  first,  upon  the  ground,  that  the  Chief  Justice  had  re- 
ceived the  evidence  of  Spriggins,  an  agent  of  the  plaintiffs, 
through  whose  hands  the  money  was  advanced  to  the  defen- 
dants ;  and  the  objection  to  his  competency  was,  that  he  was 
himself  a  creditor  of  the  defendants,  and  that  the  effect  of  the 

Moore,  2  Bo.  £ep.  280.    So  14  Hen.  not  have  my  apple-trees."  Godb.398. 

VIII.  2,  a.,  pi.  1,  per  Brudnel,  J.  WhitUm  and  Weston' a  case,    Crawley, 

''  If  I  grant  a  manor,  except  the  Serjt.  cited  and  admitted  this,  but 

wood  and  underwood,  all  the  trees,  argued  that  if  the  grant  were  of  all 

great  and  small,  are  excepted,  which  trees    cujuacunqtie   generiSf    naturoe, 

are  known  by  the  name  of  wood;  nominis,   aut    qudlitatu,  then    they 

but  apple-trees  and  other  such  like  would  pass."    The  exception  in  the 

are  not  excepted,  because  that  they  principal  case  is  rather  of  all  wood 

are  not  comprehended  under  such  cujuacunqtie,  &c.  than  of    all  trees 

name  of  wood ;  for  if  I  sell  you  my  cujuacunquef  &c. 

trees  in  the  manor  of  Dale,  you  shall  t  Also  reported  in  2  Bose,  271. 
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evidence  he  was  called  to  give,  would  be  to  make  Hall  liable  to      Hbath 
all  the  debts  of  Porter,  and  therefore  to  increase  the  fund  for  the       haxl. 
payment  of  his  own  debt.     The  answer  given  to  this  objection 
was,  that  the-  plaintiffs  had  purchased  of  Spriggins  the  debt  due  . 
to  him  from  the  defendants,  for  the  amount  of  10a.  in  the  pound, 
which  they  were  to  pay  him,  and  were  to  stand  in  his  rights ; 
but  no  assignment  by  deed  of  the  debt  had  ever  been  executed 
by  Spriggins  to  the  plaintiffs,  nor  even  in  writing ;  it  had  only 
passed  by  parol,  but  tha  plaintiffs  had  given  Spriggins  credit  for 
that  amount  in  the  banking  account  which  he  kept  with  them. 
It  was  urged  for  the  defendants,  that  this  did  not  divest  the 
witness  of  his  interest,  for  that  this  agreement  was  not  binding 
on  either  of  the  parties. 

[There  was  another  ground  relating  to  a  now  obsolete  provi- 
sion of  the  then  Bankruptcy  law.] 

Mansfield,  Ch.  J.  observed,  that  as  to  the  first  point,  to  say  [  323  ] 
that  the  agreement  for  the  purchase  of  the  debt  was  not  binding, 
was  begging  the  question.  If  two  men  agree  for  the  sale  of  a 
debt,  and  one  of  them  gives  the  other  credit  in  his  books  for  the 
price,  that  may  be  a  very  good  assignment  in  equity :  its  resting 
in  parol  is  no  objection  :  even  a  deed  could  not  assign  it  at  law  ; 
and,  no  doubt,  if  there  had  been  an  assignment  by  deed,  the 
assignor  must  sue  at  law,  but  he  would  notwithstanding  be  a 
good  witness  in  this  suit.  Gould  it  be  said  that  a  mere  naked 
legal  trustee  for  the  plaintiffs,  without  an  interest,  was  not  a 
competent  witness  ?    *     *    * 

Chambre,  J. : 

The  interest  of  the  witness  is  merely  nominal. 

The  Court  granted  a  rule  nisi  on  the  first  point ;  but  desired 
that  it  might  not  be  spoken  to,  unless  the  defendants'  counsel 
could  produce  some  authority  to  shake  *the  present  opinion  of  the      [  *329  ] 
Court ;  and  they  altogether  refused  the  rule  on  the  second  point. 

On  this  day  Vaughan  and  Roughj  Serjts.,  for  the  defendants, 

B  B  2 
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Heath      not  having  found  any  authority  to  serve  their  purpose,  the 

HriiL.        Court  relieved  Shepherd,  Serjt.  from  arguing  for  the  plaintiflfs, 

and 

Discharged  the  rtdt. 


1812.        MERRILL  AND  Another,  Assignees  of  the  Effects 
^'-  OF  BIGGS,  A  Bankrupt,  v.  FRAME. 

f  329  ]  (4  Taunt.  329—330.) 

If  a  lease  contain  a  covenant  for  quiet  enjoyment  against  the  lessor 
and  those  who  claim  under  him,  the  lessee  cannot,  upon  an  eviction  by 
a  paramount  title,  recover  under  the  implied  covenant  for  general  title 
implied  in  the  word  **  demise." 

The  plaintiffs  declared  in  covenant  upon  a  lease  made  by  the 
defendant  to  Biggs,  since  a  bankrupt,  whose  assignees  they  were, 
whereby  the  defendant  "  demised,  leased,  and  to  farm  let,"  to 
the  bankrupt,  a  messuage  and  land  in  the  parish  of  Hillingdon, 
for  a  term  of  17  years  and  a  half,  wanting  10  days,  under  the 
yearly  and  other  rents  therein  expressed.  The  declaration  then 
stated  a  covenant  by  the  defendant,  with  the  bankrupt,  his  exe- 
cutors, administrators,  and  assigns,  ''that  the  bankrupt,  his 
executors,  administrators,  or  assigns,  some  or  one  of  them, 
paying  the  said  rents,  and  performing,  and  keeping  all  the  cove- 
nants, provisoes,  and  agreements  in  the  said  indenture  con- 
tained, should  and  might  peaceably  and  quietly  occupy  and 
enjoy  the  premises  without  the  lawful  let,  suit,  or  eviction  of  the 
defendant,  or  any  claiming  or  to  claim,  by,  from,  or  under  him. 
The  plaintiff  then  assigned  as  a  breach,  an  eviction  by  a  title 
paramount  to  the  title  of  the  lessor.  The  defendant  demurred, 
and  the  plaintiff  joined  in  demurrer. 

Rough  J  Serjt.  was  to  have  argued  in  support  of  the  demurrer, 
L  'sso  ]  but  he  was  stopped  by  the  Court,  who  called  on  *  Shepherd,  Serjt. 
to  support  the  declaration.  He  contended  that  although  under 
the  expressed  covenants  for  quiet  enjoyment  against  the  lessor 
and  all  claiming  under  him,  the  plaintiff  could  not  recover  upon 
an  eviction  by  a  paramount  title,  yet  the  latter  covenant  did  not 
restrain  or  destroy  the  implied  covenant  for  an  absolute  good 
title,  which  was  contained  in  the  words  ''  demised  and  leased ;  " 


\ 
\ 
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and  he  cited  Gainsford  v.  Griffith,  1  Saund.  59,  to  shew  that      Mbbrill 
there  might  be  a  distinct  general  covenant,  not  restrained  by  the      fbamb. 
subsequent  particular  covenant. 

The  Court  expressed  a  decided  opinion  against  the  possibility 
of  applying  that  doctrine  to  the  present  case.  The  rule  of  law 
was,  that  expressum  facit  tacituvi  cessare.  But  the  argument  of 
the  plaintiff  would  make  expressum  and  tucitum  to  mean  the 
same  thing. 

Judgment  for  the  defendant. 


LANGHORN  v.  COLOGAN.f  1812. 

(4  Taunt.  330—334.)  ^f^' 

If  a  policy  is  executed  in  the  printed  form,  without  any  specific  sub-        r  330  ]« 
ject  of  insurance  being  inserted  in  writing,  and  the  subject-matter  is 
afterwards  added  in  writing,  and  the  addition  signed  by  some  of  the 
underwriters  only,  the  assured  cannot  recover  against  those  underwriters 
who  do  not  so  sign,  on  the  contract,  as  it  stands  altered  by  the  insertion. 

This  was  an  action  upon  a  policy  of  insurance  which  was  sub- 
scribed by  the  defendant  in  the  usual  printed  form,  "  upon  any 
kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture 

of  and  in  the  good  ship ,  at  and  from  London  to  any  port 

or  ports  in  the  Baltic,"  no  words  in  writing,  descriptive  of  the 
specific  subject  of  insurance,  having  at  that  time  been  inserted 
in  the  policy.  No  value  was  declared.  After  the  subscription 
by  the  defendant,  the  plaintiff  inserted  in  the  policy,  in  the  blank 
which  occurs  after  the  printed  words  "shall  be  valued  at," 
striking  out  the  word  **  at,"  the  words  "  100  hogsheads  of  fine 
sugar,  60  hogsheads  of  melasses,  *and  20  tuns  of  fustick."  The  [  *33i  j 
policy  was  afterwards  signed  by  several  of  the  underwriters  with 
the  initial  letters  of  their  names,  set  against  these  words,  to 
indicate  their  approbation  of  the  insertion,  and  their  consent 
that  the  assurance  should  be  on  those  articles ;  but  the  defen- 
dant had  not  subscribed  his  initials,  nor  was  it  proved  that  he 

t  Beferred  to  and    distinguished      in  Aldom  y.  Comwell  (1868)  L.  B. 
in  respect  of  the  materiality  of  the      3  Q.  B.  573,  678. — B.  0. 
alteration,  in  judgment  of  the  Court 
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Laxghobn  had  given  any  verbal  assent  to  this  addition.  There  were  several 
CoLOGAN.  counts  in  the  declaration,  laying  the  insurance  in  different  ways. 
The  second  count  stated,  that  with  the  consent  of  the  under- 
writers the  insurance  was  afterwards  declared  to  be  on  the  goods 
specified.  Upon  the  trial  of  this  cause  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1811,  before  Mansfield,  Ch.  J., 
it  was  objected,  upon  this  instrument,  that  the  original  policy 
was  discharged  by  the  alteration,  and  that  the  defendant  had 
never  subscribed  or  assented  to  the  altered  policy.  It  was  also 
urged  that  this  was  such  an  alteration  in  the  subject-matter  of 
the  insurance,  as  required  a  new  stamp,  as  a  new  contract,  and 
was  not  cured  by  the  statute  85  Geo.  III.  c.  68,  s.  13.  Mans- 
field, Ch.  J.  nonsuited  the  plaintiff,  reserving  to  him  liberty  to 
move  to  enter  a  verdict. 

Shepherd,  Serjt.  accordingly  in  Hilary  Term  obtained  a  rule 
jiisi  to  that  effect,  against  which 

Lens  and  Vaughan,  Serjts.  on  this  day  shewed  cause : 

They  insisted,  first,  that  the  altered  contract  required  a  new 
stamp;  secondly,  that  the  contract,  being  varied  without  the 
knowledge  and  consent  of  the  defendant,  was  not  binding  on 
him,  and  that  even  if  a  parol  consent  had  been  given,  it  could 
have  had  no  operation  by  way  of  addition  to  a  written  instru- 
ment ;  thirdly,  that  the  original  contract  was  destroyed  by  the 
alteration,  so  that  the  plaintiff  could  not  apply  any  of  his  counts 
[  *332]  thereto ;  *and  fourthly,  that  the  risk  having  once  attached,  there 
could  in  this  case  be  no  return  of  premium. 

Shepherd  and  Best,  Serjts.  in  support  of  their  rule  argued, 

1.  That  the  defendant,  by  subscribing  the  policy  in  blank,  gave  a 
virtual  permission  and  authority  to  the  plaintiff  afterwards  to 
insert  the  specific  subject  of  insurance,  and  to  declare  the  interest 
and  value.  It  is  a  common  practice  to  execute  policies  with 
permission  expressed,  that  the  assureds  may  by  a  subsequent 
indorsement  on  the  policy  declare  the  subject-matter  and  inter- 
est ;  the  only  difference  is,  that  here  the  permission  is  implied. 

2.  If  that  be  not  so,  the  contract  is  not  altered  quoad  this  defen- 
dant, who  did  not  put  his  initials  to  the  alteration,  but  remains. 


VOL.  XIII.]        1812.     C.  P.     4  TAUNT.  332—333.  615 

as  to  him,  the  same  as  it  was  originally  framed ;  for  the  same  langhorn 
paper,  with  one  single  stamp,  may  contain  one  contract  as  colooan  • 
between  the  assured  and  one  underwriter,  and  another  contract 
as  between  the  assured  and  another  underwriter  :  one  may  legally 
execute  the  policy  for  the  goods  only,  another  for  the  ship  only, 
another  for  the  freight  alone,  yet  the  same  instrument  shall  be 
valid  for  all;  this  being  so,  the  policy,  as  subscribed  by  the 
defendant,  is  a  policy  both  on  goods  and  ship,  and  attaches  on 
such  of  the  several  subject-matters  therein  mentioned,  in  which 
the  plaintiff  is  proved  to  be  interested.  It  is  an  ordinary  prac- 
tice to  subscribe  policies,  leaving  the  specification  of  goods  and 
value  to  be  filled  up  afterwards,  in  like  manner  as  a  bill  of 
exchange  may  be  drawn,  or  accepted,  with  a  blank  for  the  sum, 
payee,  or  time  of  payment,  which,  being  afterwards  filled  up, 
completes  the  instrument.  As  to  those  underwriters  who  have 
put  their  initials,  this  is  a  policy  on  the  specified  articles,  being, 
so  far  as  relates  to  them,  restricted  by  their  signature  ;  and  as  to 
the  others,  it  is  an  insurance  on  the  matters  enumerated  in  the 
blank  form.  If  that  be  not  so,  then  it  is  only  an  inchoate  in- 
strument, *which  never  was  completed,  and  therefore  no  risk  [  •333  ] 
ever  attached,  and  the  plaintiff  is  entitled  to  recover  as  for  a 
return  of  premium.  So,  if  the  contract  was  altered  by  the 
assured  without  the  consent  of  the  underwriter,  in  that  case  also, 
there  must  be  a  return  of  premium.  The  objection  raised  from 
the  want  of  a  new  stamp,  if  at  all  applicable,  would  apply  only  to 
the  case  of  those  underwriters  who  signed  their  initials  to  the 
altered  policy,  not  to  this  defendant,  against  whom  the  plaintiff 
stands  on  the  policy  as  it  was  originally  framed,  stamped,  and 
subscribed.  An  intention  to  alter  a  policy,  which  intention  is 
never  carried  into  effect,  cannot  render  a  new  stamp  necessary. 

Mansfield,  Ch.  J. : 

In  this  case,  as  to  the  main  point,  I  cannot  get  rid  of  the 
impression  I  had  at  the  trial,  that  the  instrument  now  is 
different  from  what  it  is  stated  in  the  only  count  on  which  the 
plaintiff  could  have  recovered  at  the  trial.  The  alteration  is  a 
very  material  one.  When  once  a  declaration  of  interest  is  made, 
the  policy  attaches  not  on  any  goods  the  plaintiff  might  put  on 
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Lanohoex  board,  but  on  those  comprehended  in  that  declaration.  The 
CoLOGAK.  instrument,  therefore,  as  to  those  who  do  not  assent  to  that 
declaration,  is  gone.  As  to  a  return  of  premium,  suppose  the 
assured  tears  the  seal  off  his  policy,  can  he  by  his  own  act 
compel  the  underwriter  to  return  the  premium  ?  The  underwriter 
has  fulfilled  all  his  part :  the  assured  can  no  more  compel  the 
underwriter  to  return  the  premium,  than  the  underwriter  can 
compel  him  to  relinquish  the  contract.  As  to  the  case,  to  which 
this  is  compared,  of  effecting  an  assurance  and  not  putting  any 
goods  on  board,  it  is  understood  to  be  an  implied  term  of  the 
contract  of  insurance,  that  if  the  goods  are  not  put  on  board,  the 
money  shall  be  returned;  here  the  law  avoids  the  contract, 
by  an  accident,  unforeseen,  and  unintended,  but  the  premium 
[  *3S4  ]  cannot  be  returned.  And  *it  rests  with  the  conscience  of  the 
defendant  whether  he  will  pay  this  money  or  not.  The  law 
upon  the  subject  is  plain. 

Heath,  J.  was  of  the  same  opinion. 

Chambre,  J.  concurring, 

The  rule  was  discharged. 


1812.  WILDE  V.  FOET  and  Others,  Assignees  of 

^^*  BRICKWOOD,  A  Bankrupt. 

[  334  ]  (4  Taunt.  334—345.) 

It  is  a  sufficient  objection  to  a  title,  that  a  person  under  whom  the 
vendors  claim,  held,  during  his  seisin  of  the  estate,  a  newly  created 
office  under  the  Crown  (that  of  commissioner  of  Dutch  property),  in 
which  he  was  directed  by  statute,  to  pay  the  surplus  (after  certain 
charges  answered)  of  the  proceeds  of  certain  sales  into  the  Bank  of 
England,  there  to  remain  subject  to  such  orders  as  the  King  in  Council 
should  give  thereon,  and  that  his  accounts  with  the  Crown  were  j'et 
unliquidated. 

The  lands  of  every  person  who  has  received  money  belonging  to  the 
Crown,  or  for  which  he  is  an  accountant  to  the  Crown,  are  liable  to  an 
extent  under  the  stat.  13  Eliz.  c.  4.    Per  Mansfield,  Ch.  J. 

And  at  common  law  also.    Per  Heath,  J.t 

This  was  an  action  of  assumpsit.    The  declaration  stated  that 
the  defendants,  as  assignees  of  the  bankrupt,  on  the  26th  of 

t  But  now  only  subject  to  the  provisions  of  2  &  3  Vict.  c.  11,  ss.  8-11. — R.  C. 
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October,  1810,  caused  to  be  put  up  to  sale,  amongst  other  things,       Wilde 
a  certain  freehold  ground-rent  arising  from  six  dwelling-houses       poix. 
in  Camberwell  Grove,  in  the  county  of  Surrey,  the  purchaser  or 
his  successors  to  be  entitled  to  the  improved  value  at  the  expira- 
tion of  the  lease,  upon  and  subject  to  the  following,  (amongst 
other)  conditions  ;  that  is  to  say.  That  the  highest  bidder  should 
be  the  purchaser,  and  should  pay  •down  immediately  a  deposit      [  *335  ] 
of  20Z.  per  cent,  in  part  of  the  purchase-money,  and  sign  an 
agreement  for  payment  of  the  remainder  on  or  before  the  80th 
of    November  then  next,   and  that   the  purchaser  should  be 
entitled  to  the  rents  and  profits  from  Michaelmas,  1810;   that 
full  and  proper  abstracts  would  be  given  at  the  vendor's  expense, 
but  the  deeds  of  conveyance  and  any  attested  copies  that  might 
be  required  were  to  be  at  the  purchaser's  expense.     The  plaintiff 
averred  that  on  such  sale  he  became  the  purchaser  of  the  said 
ground-rent  and  premises  upon  and  according  to  the  said  con- 
ditions for  the  sum  of  910Z.  and  paid  down  immediately  a  deposit 
of  20Z.  per  cent,  in  part  of  the  purchase-money,  and  signed  an 
agreement  for  payment  of  the  remainder  thereof  on  or  before 
the  80th  of  November  then  next,  according  to  the  conditions. 
He  then  averred  mutual  promises  and  his  own  willingness  to 
perform,  and  his  request  to  the  defendants  to  give  him  a  full 
and  proper  abstract  of  a  good  and  valid  title  to  the  premises 
according  to  the  form  and  effect,  true  intent,  and  meaning  of  the 
conditions,  but  that  the  defendants  did  not  nor  would,  when 
they  were  so  requested,  or  at  any  time  before  or  since,  give  nor 
would  give  to  the  plaintiff  a  full  and  proper  abstract  of  a  good 
and  valid  title  to  the  premises;    neither  had  the  defendants 
returned  or  paid  to  the  plaintiff  the  deposit  money,  although 
requested  ;  by  means  whereof  the  plaintiff  had  been  deprived  of 
all  benefits  and  advantages  which  would  have  arisen  to  him  from 
the  completion  of  the  purchase,  and  had  been  put  to  great  ex- 
penses, amounting  in  the  whole  to  50Z.,  in  endeavouring  to  procure 
such  title,  and  to  get  the  purchase  completed,  and  had  lost  all 
gains  and  profits  which  he  might  and  otherwise  would  have 
made  and  acquired,  from  using  and  employing  the  money  paid 
by  him  as  deposit,  and  other  monies  provided  and  kept  by  the 
plaintiff  for  the  completion  of  the  purchase.     The  second  count 
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Wilde       stated,  that  in  consideration  that  the  plaintiff  *had  bargained 
Fort.       ^^^^  ^^^  defendants,  as  such  assignees,  for  the  purchase  of  a 
[  •336  ]      ground-rent  arising  from  six  dwelling-houses,  and  of  the  im- 
proved value  of  the  same  at  the  expiration  of  a  certain  lease 
thereof,  at  and  for  the  sum   of  910{.,  and  had  paid  to  the 
defendants  182Z.  in  part  of  the  purchase-money,  and  had  also 
agreed  to  pay  the  residue  thereof  on  or  before  the  UOth  day  of 
November  then  next,  and  to  accept  a  proper  conveyance  of  that 
ground-rent  and  premises,  on  having  a  good  and  valid  title  made 
to  him  to  the  same,  (the  deeds  and  copies  to  be  at  his  expense,) 
the  defendants  undertook  that  they  would  make  to  the  plaintiff 
a  good  and  valid  title  to  that  ground-rent  and  premises ;  and 
that  although  the  plaintiff  was  ready  to  pay  the  remainder  o£ 
the  purchase-money,  and  to  accept  a  proper  conveyance  of  those 
premises  according  to  his  agreement,  yet  that  the  defendants  did 
not  nor  would,  although  requested,  made  a  good  and  valid  title 
to  the  plaintiff  of  the  same  premises,  but  had  thitherto  wholly 
failed  and  made  default,   neither    had  they  returned  to   the 
plaintiff  that  sum  of  182/.,  or  any  part  thereof,  although  re- 
quested ;  by  reason  whereof  the  plaintiff  had  been  deprived  of 
all  the  benefits  and  advantages  which  would  have  arisen  to  him 
from  the  completion  of  that  purchase,  and  had  been  put  to  great 
expenses,  amounting  to  50/.,  in  endeavourin<^  to  procure  such 
title,  and  to  get  the  purchase  completed,  and  had  lost  all  gains 
and  profits  which  he  might  and  otherwise  would  have  made  and 
acquired  from  using  and  employing  the  money  so  paid  by  him 
as  deposit,  and  other  monies  provided  and  kept  by  the  plaintiff 
for  the  completion  of  that  purchase.     There  were  also  counts 
for  money  paid,  money  had  and  received,  and  upon  an  account 
stated.     The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  this  cause  at  the  London  sittings  after 
[  ♦33;  ^  Michaelmas  Term,  1811,  before  Mansfield,  Ch.  J.  and  *a  special 
jury,  the  plaintiff  proved  the  sale  upon  the  conditions  stated, 
and  the  payment  of  the  deposit  as  averred  in  the  declaration, 
and  that  after  an  abstract,  which  was  read  at  the  trial,  had  been 
delivered,  and  much  correspondence  had  passed  between  the 
plaintiff  and  the  solicitors  for  the  defendants  respecting  it,  the 
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objections  to  the  title  not  being  removed  or  answered,  the  plaintiff  wildb 
about  a  year  after  the  time  fixed  for  the  completion  of  the  pur-  pj^^ 
chase,  commenced  this  action,  and  delivered  under  a  Judge's 
order  a  bill  of  particulars,  stating  the  objections  to  the  title  made 
on  the  behalf  of  the  plaintiff,  of  which  the  two  most  material 
were  as  follow.  3rd.  That  it  did  not  appear  that  the  widow  of 
Simon  HaUiday,  one  of  the  grantors  in  a  deed  of  8th  July,  1787 
(who  was  living  in  1807),  was  dead,  and  that  the  limitations  in 
the  deed  1st  May,  1783,  for  S.  Halliday's  benefit  did  not  appear 
sufficient  to  bar  dower.  By  that  deed  the  premises  were  granted 
and  released  to  Edmund  Halliday  and  his  heirs,  to  hold  to  him 
and  his  heirs  to  the  use  of  such  persons,  and  to  and  for  such 
estates,  as  Simon  Halliday  should  by  deed  or  will  direct,  limit, 
or  appoint,  and  in  default  of  such  appointment,  to  the  use  of 
Simon  HalUday,  his  heirs  and  assigns  for  ever.  6th.  That  Mr. 
Brickwood  appeared  by  the  abstract  to  be  an  accountant  and 
debtor  to  the  Crown,  and  that  the  property  purchased  might 
consequently  become,  or  actually  was,  liable  to  an  extent,  Mr. 
Brickwood,  to  whom  it  belonged,  being  a  Dutch  commissioner, 
under  the  statute  35  Geo.  III.  c.  80,  and  his  accounts  being  as  yet 
unsettled.  With  respect  to  the  last  objection,  the  facts  were, 
that  the  stat.  35  Geo.  III.  c.  80,  s.  21,  after  reciting  that  several 
ships  and  vessels  belonging  to  the  subjects  of  the  United 
Provinces,  and  also  other  ships  and  vessels  having  on  board 
goods  and  effects  belonging  to  such  subjects,  had  been,  or  might 
be  thereafter  detained  in,  or  brought  into  the  ports  of  this  king- 
dom, and  that  such  cargoes  and  such  ships  and  vessels  *might  [  '^as  ] 
perish,  or  be  greatly  injured,  if  some  provision  was  not  made 
respecting  the  same,  it  was  enacted,  that  it  should  be  lawful  for 
His  Majesty  in  Council  to  grant  a  commission,  under  the  Great 
Seal,  to  three  or  more  persons,  authorizing  them  to  take  such 
ships  and  cargoes  into  their  possession,  and  under  their  care, 
and  to  manage,  sell,  or  otherwise  dispose  of  the  same  to  the  best 
advantage,  according  to  such  instructions  as  they  should  from 
time  to  time  receive  from  His  Majesty  in  Council,  subject  never- 
theless,  in  respect  of  goods,  thereby  directed  to  be  brought  into 
the  warehouses  of  the  East  India  Company,  to  the  special  pro- 
visions in  that  Act  contained.   And  after  certain  other  provisions, 
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Wilde  it  was  by  the  26th  section  enacted,  that  if  any  of  the  said  ships, 
FoBT.  goods,  or  effects  should  be  sold  under  that  authority,  they  should 
1)6  respectively  liable  to  the  duties,  and  entitled  to  the  drawbacks, 
and  subject  to  the  conditions,  rules,  regulations,  and  restrictions, 
penalties,  and  forfeitures  therein  before  mentioned ;  and  the 
commissioners  should,  and  were  thereby  authorized  and  required 
to  cause  the  duties  and  the  expenses  of  the  sale,  in  the  first 
place,  to  be  paid  out  of  the  proceeds  of  such  sale ;  and  after  such 
payment,  should  (exce])t  in  cases  where  it  is  otherwise  provided 
by  that  Act),  cause  the  proceeds  of  such  sale  to  be  paid  into  the 
Bank  of  England,  there  to  remain,  subject  to  such  orders  as  His 
Majesty  in  Council  might  from  time  to  time  think  fit  to  give 
thereupon ;  or  in  case  such  proceeds  should  arise  from  a  sale 
made  under  the  directions  of  the  High  Court  of  Admiralty,  as 
thereinbefore  provided,  then  subject  to  such  orders  as  that  Court 
should  make  concerning  the  same.  A  commission  under  the 
Great  Seal,  dated  the  19th  June,  1795,  after  referring  to  the 
provisions  of  that  statute,  and  after  reciting  that  several  such 
ships  as  therein  mentioned,  had  been,  or  might  be  thereafter 
detained  in,  or  brought  into  the  ports  of  this  kingdom,  appointed 

[  •sso  ]  Mr.  Brickwood  and  two  others  *to  take  all  such  ships,  cargoes, 
&c.  into  their  possession,  and  under  their  care,  as  the  Crown 
was  empowered  to  seize  under  that  Act,  and  to  manage,  sell,  and 
dispose  of  the  same  to  the  best  advantage,  according  to  such 
instructions  as  they  should  from  time  to  time  receive  from  His 
Majesty  in  Council,  and  to  dispose  of  the  proceeds,  and  to  do 
everything  which  the  Crown  could  authorize  them  to  do  by 
virtue  of  that  Act.  In  May,  1809,  His  Majesty  by  an  order  in 
Council  directed  the  commissioners  to  make  up  their  accounts, 
and  therein  to  take  credit  for  a  commission  of  5  per  cent,  upon 
the  nett  proceeds  of  the  ships  and  other  effects  which  had  come 
into  their  hands,  as  a  remuneration  for  their  services,  and  in  full 
discharge  of  all  expenses  whatever  which  they  might  have  in- 
curred in  the  course  of  their  commission ;  and  it  appearing  that 
the  commissioners  had  made  a  considerable  sum  by  investing 
from  time  to  time  large  sums  in  floating  securities  bearing 
interest,  th6  commissioners  were  by  the  same  order  in  Council 
directed  to  give  credit  for  all  sums  or  profit  made  by  them  from 
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time  to  time  upon  the  balances  in  their  hands.  Subsequently  Wilde 
to  this  order  the  commissioners  delivered  in  their  accounts  to  fq^t. 
the  treasury,  in  the  manner  prescribed  for  public  accountants, 
which  accounts  were  at  the  time  of  the  trial  before  the  board  of 
auditors,  but  they  had  not  complied  with  the  order  in  Council, 
as  to  the  mode  in  which  their  accounts  should  be  made  out, 
having  omitted  to  charge  themselves  with  the  interest  upon  the 
balances,  and  having  claimed  and  charged  a  commission  of 
5  per  cent,  upon  the  gross,  instead  of  the  nett  proceeds  of  the 
Dutch  property,  alleging  that  after  letters  of  reprisal  were  issued 
against  the  Dutch  provinces,  they  were  no  longer  to  be  considered 
as  commissioners  under  the  Act  of  Parliament,  but  as  acting  as 
prize  agents  for  His  Majesty,  and  therefore  entitled  to  claim  the 
allowance,  which  up  to  the  45th  Geo.  III.  was  received  by  prize 
agents,  viz.  5  per  cent,  upon  the  gross  'proceeds.  The  account  ^  *^*^  ^ 
thus  delivered  in  shewed  a  balance  to  be  due  from  the  com- 
missioners to  His  Majesty,  which  was  thus  stated :  **  1810. 
March  31.  —  To  balance,  invested  in  Exchequer  bills, 
28,936/.  68.  6d."  They  had  however,  in  their  ledger,  stated 
an  account,  shewing  the  amount  of  interest  made  by  them 
upon  the  balances,  and  the  difference  between  the  5  per  cent, 
upon  the  nett  and  the  gross  proceeds,  and  if  they  had  stated 
their  accounts  in  the  manner  prescribed,  the  balance  due  from 
them  to  Government  would  be  very  considerable,  the  amount 
of  the  interest  made  on  the  balances,  being,  as  they  themselves 
stated,  upwards  of  ...  .       £42,000 

And  the  difference,  between  the  commission 
on  the  nett,  and  the  gross  proceeds,  being 
upwards  of  ...  .         27,100 

To  which  add  the  balance  as  they  stated  it .         28,900 


There  was  a  deficit  upon  tha  face  of  their 
accounts  of  at  least  .  .  .      £98,000 


And  that  balance  could  only  be  reduced  by  their  succeeding  in 
obtaining  from  His  Majesty  a  larger  allowance  than  that  granted 
to  them  by  the  order  in  Council,  and  by  their  being  entitled  (as 
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Wilde  they  claimed  to  be),  to  put  the  interest  upon  the  balances  into 
Fort.  their  own  pockets,  with  a  view  to  which,  they  had  shortly  before 
the  trial  filed  a  bill  in  the  Court  of  Exchequer  against  His 
Majesty's  Attorney-General  for  relief.  And  the  accounts  them- 
selves were  at  the  time  of  the  trial  only  partly  audited,  so  that 
it  was  possible  that  many  items  in  their  accounts  might 
eventually  be  disallowed  by  the  board  of  auditors,  which  might 
increase  the  balance  against  them.  The  commissioners  had 
lodged  35,000/.  in  the  hands  of  Government,  which  they  con- 
ceived would  cover  all  demands.  It  was  probable  that  several 
months  would  elapse  after  the  time  of  the  trial  before  their 
accounts  would  be  finally  settled.  It  was  in  evidence  that  before 
[  ♦341  ]  *the  trial  no  proof  had  been  given  of  the  death  of  the  widow  of 
Simon  Halliday ;  but  at  the  trial  it  was  proved  by  the  defendants 
that  she  died  in  1807.  The  case  of  Cox  v.  Chamberlain,  4  Ves. 
(531,+  was  cited,  to  shew  that  the  limitations  in  the  deed  of  1st 
May,  1783,  were  not  such  as  would  bar  the  wife  of  Simon 
Halliday  of  her  dower.  Several  letters  of  the  plaintiffs  were 
insisted  on  by  the  defendants  to  shew  that  there  had  been  a 
waiver  of  these  objections ;  but  the  jury,  to  whom  Mansfxbld, 
Ch.  J.,  contrary  to  his  subsequent  opinion,  left  that  question 
upon  the  construction  of  the  letters,  expressly  found  that  there 
had  been  no  waiver,  and  under  the  direction  of  the  Chief  Justice, 
who  was  of  opinion  that  the  plaintiff  was  neither  entitled  to 
recover  back  the  expenses  of  investigating  his  title  nor  interest 
on  the  deposit,  even  if  the  defendants  had  made  interest  of  it, 
found  a  verdict  for  the  plaintiffs  for  182Z.,  being  the  amount  of 
the  deposit,  without  either  expenses  or  interest,  but  subject  to 
the  two  objections  which  the  Chief  Justice  resen'^ed,  of  the 
liability  to  an  extent  and  to  dower. 

Lens,  Serjt.,  had  in  Hilary  Term,  1812,  obtained,  on  behalf 
of  the  defendants,  a  rule  nisi  to  set  aside  this  verdict  and  have 
a  new  trial ;  against  which 

Shepherd  and  Best,  Serjts.,  now  shewed  cause : 
At  law,  if  the  defendant  would  resist  the  plaintiffs  claim  to 
t  4E.  E.  311. 
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rescind  the  contract,  it  is  necessary  that  the  defendant  should       wilt>k 
shew  that  he  had  a  good  title  to  convey  at  the  time  stipulated        fort. 
for  in  the  agreement  of  purchase :  a  court  of  equity  is  at  liberty 
to  take  notice  of  facts  which  take  place  after  the  contract,  subse- 
quently enabling  the  vendor  to  complete  his  title. 

(Mansfield,  Ch.  J. :  And  that  power  is  attended  with  dreadful 
effects  in  the  delay  thereby  occasioned.) 

It  is  not  enough  to  say  that  a  disputed  *point  in  the  title  has  [  ^342  ] 
not  been  decided  adversely  to  the  purchaser  ;  he  is  not  bound  to 
buy  a  law  suit  with  his  purchase.  Hartley  v.  Pehall,  1  Peake, 
N.  P.  Cases,  178.  t  In  an  action  respecting  the  purchase  of  the 
lease  of  a  public-house,  the  purchaser's  attorney  was  going  to 
examine  the  muniments,  when  the  vendor's  attorney  assured 
him  they  contained  none  but  usual  covenants.  In  a  mesne 
assignment  was  a  covenant  that  the  assignee  and  his  assigns 
would  buy  his  beer  of  a  particular  brewer,  and  this  was  made  an 
objection  to  the  title.  Lord  Kenyon,  Ch.  J.,  said  he  would  not 
decide  whether  this  covenant  would  be  binding  upon  the  pur- 
chaser ;  but  he  would  not  compel  the  purchaser  to  buy  a  law-suit. 
No  evidence  in  this  case  had  been  produced  of  the  death  of  the 
widow  at  any  time  before  the  trial.  With  respect  to  the  claim 
of  the  Crown  on  Mr.  Brickwood's  estate,  it  is  not  competent  for 
his  assignees  to  discuss  with  the  plaintiff,  in  this  Court,  a  point 
over  which  the  Court  of  Exchequer  entertain  exclusive  jurisdic- 
tion ;  and  no  person  could  at  the  time  of  the  trial  tell  how  that 
Court  would  decide  it.  But  this  debt  of  Mr.  Brickwood  to  the 
Crown,  as  it  is  not  only  probable,  but  quite  certain,  under  the 
statute  13  Eliz.  c.  4,  creates  a  lien  on  his  real  estate. 

(Heath,  J. :  It  does  at  common  law.) 

The  preamble  of  that  statute  purports  to  be  "for  the  better 
security  of  the  Queen's  Majesty,  her  heirs  and  successors, 
against  such  as  shall  have  the  receipt  and  charge  of  the  money 
and  treasure  of  her  Highness,  her  heirs  and  successors."  This 
alone  w^ould  sufiBce,  for  it  is  clear  that  Mr.  Brickwood  was  a 

t  3  E.  B.  668. 
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Wilde      receiver  of  money  as  trustee  for  the  Crown.    The  statute  enacts, 
FoBT.        that  "  all  lands,  tenements,  profits,  commodities,  and  heredita- 
ments, which  any  treasurer,  or  receiver,  in  or  belonging  to  any 
of  the  Queen's  Majesty's  Courts  of  the  Exchequer,  wards  and 
liveries,   or  Duchy  of  Lancaster,   treasurer    of  the  chamber, 
cofferer  of  the  household  to  the  Queen's  Majesty,  her  heirs  or 
r  *343  ]      successors,  *treasurer  for  the  wars,  treasurer  of  any  fort,  town, 
or  castle  where  any  garrison  is  or  shall  be  kept,  treasurer  of  the 
admiralty  or  navy,  treasurer,  under-treasurer,  or  other  person 
accountable  to  the  Queen's  Majesty,  her  heirs  or  successors,  for 
any  oflBce  or  charge,  of  or  within  the  mint,  treasurer  or  receiver 
of  any  sums  of  money  imprest,  or  otherwise,  for  the  use  of  the 
Queen's  Majesty,  her  heirs  and  successors,  or  for  provisions  of 
victual,   or  for  fortifications,   buildings,  or  works,  or  for   any 
other  provisions  to  be  used  in  any  of  the  oflSces  of  the  Queen's 
Majesty's  ordnance  and  artillery,  armory,  wardrobe,  tents  and 
pavilions,   or  revels,   customer,   collector,   farmer   of  customs, 
subsidies,  imposts,  or  other  duties  within  any  port  of  the  realm, 
collector  of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or 
fifteenth,   receiver-general  of  the  revenues  of  any  county  or 
counties,  answerable  in  the  receipt  of  the  exchequer,  or  in  the 
court  of  wards  and  liveries,  or  the  Duchy  of  Lancaster,  clerk  of 
the  hanaper,  then  had,  or  at  any  time  thereafter  should  have, 
within  the  time  whilst  he  or  they  or  any  of  them  should  remain 
accountable,  should,  for  the  payment  and  satisfaction    to   the 
Queen's  Majesty,   her  heirs  and   successors,   of   his   or  their 
arrearages,  at  any  time  thereafter  to  be  lawfully,  according  to 
the  laws  and  customs  of  this  realm,  adjudged  and  determined 
upon  his  or  their  account  (all  his  due  and  reasonable  petitions 
being  allowed),  be  liable  to  the  payment  thereof,  in  like  manner 
as  if  bound  by  writing  obligatory  having  the  effect  of  a  statute 
staple."     These  descriptions  are  sufiBciently  ample  to  compre- 
hend the  ofiBce  of  Dutch   commissioner.     It   has  lately   l)een 
solemnly  settled,  that  the  money  received  by  the  commissioners 
in  that  capacity  was  a  droit  of  admiralty,  and  therefore  belonged 
to  the  Crown  and  was  received  for  the  Crown ;  and  if  the  Court 
were  now  sitting  in  judgment  between  the  Crown  and  the  com- 
L  •344  ]       missioners,  they  would  feel  no  *difficulty  in  deciding  in  favour 
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of  the  Grown ;  or,  if  the  sense  of  the  statute  were  dubious,  the  wildb 
rule  of  law  is,  that  it  must  be  expounded  most  favourably  for  p^r, 
the  Crown :  but  the  plaintiff  is  not  driven  to  that  argument ; 
for  it  is  suflScient  for  him,  if  the  point  be  dubious :  he  is  not 
bound  to  take  a  doubtful  title.  He  does  not,  however,  rest  his 
right  to  recover  on  this  point  only :  it  was  the  duty  of  the  vendor 
to  clear  up  the  various  difficulties  which  arose  upon  the  abstract 
when  called  upon  to  verify  it  with  the  deeds,  many  of  which  he 
never  produced,  and  to  prove  it  free  from  incumbrances :  it  is 
not  sufficient  for  him  to  do  this  at  the  trial,  after  the  action 
brought  to  recover  back  the  deposit.  If  the  vendors  ever  put 
themselves  in  a  situation  to  complete  the  title,  a  court  of  equity 
will  compel  the  purchaser  to  take  it,  and  will  then  compel  him 
to  pay  the  whole  price,  including  the  deposit,  which  he  ought 
now  to  recover  back;  but  to  entitle  him  to  receive  back  this 
sum  in  the  mean  time,  it  is  sufficient  that  he  had  a  good 
cause  of  action  vested  at  the  time  of  suing  out  his  writ.  So 
held  by  Lord  Ellbnbobough,  Ch.  J.,  Seaward  v.  WiUock,  5 
East,  208. 

Lens,  contra: 

There  were  no  solid  objections  to  this  title,  and  therefore  the 
money  ought  to  remain  where  it  is,  until  the  Chancellor  shall 
have  disposed  of  such  as  are  suggested.  The  statute  of  Eliza- 
beth recounts  a  great  number  of  offices,  specifically  described, 
none  of  which  are  applicable ;  and  although  it  has  the  words, 
receiver  of  any  sums  of  money,  imprest  or  otherwise,  that  means 
received  on  other  like  occasion  in  the  administration  of  the 
revenue,  as  is  there  mentioned,  but  is  not  applicable  to  the  office 
of  the  Dutch  commissioners.  The  money  they  received  never 
was  the  money  of  the  Crown ;  and  as  the  commissioner's  only 
duty  was  to  receive  the  money  and  pay  it  into  the  bank,  he  never 
*was  an  accountant  to  the  Crown,  nor  a  receiver  of  the  Crown.  [  •345  j 
With  respect  to  the  point  raised  concerning  the  dower,  the 
authority  cited  of  Coz  v.  Chamberlain^  was  favourable  to  the 
defendant,  and  shewed  that  the  widow  had  no  title  to  dower : 
at  the  utmost,  the  Masteb  of  the  Bolls  only  doubted,  he  did 
not  decide  the  question. 

B.B. — ^voL.  xm.  8  8 
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Wilde        Manbfibld,  Ch.  J. : 

V. 

Fort.  Every  person  who  has  received  money  belonging  to  the  Crown, 

every  accountant  of  the  Crown  for  money  of  the  Crown  received, 
as  I  have  always  understood,  falls  within  this  Act ;  for,  after 
mentioning  a  great  many  officers  of  the  Crown,  it  has  the  words 
receiver  of  any  money  imprest  or  otherwise :  at  all  events  the 
purchaser  of  this  estate  is  not  bound  to  try  that  question.  And 
as  to  the  other  question,  though  it  was  rather  a  trifling  objec- 
tion, I  do  not  know  but  what  the  plaintiff  had  a  right  to  make 
it.  For  though  the  title  of  the  dowress  accrued  thirty  years 
since,  yet  it  was  not  clear  that  it  had  ceased,  and  in  fact  she  did 
not  die  till  1807.  I  do  not  know  how  you  can  get  rid  of  that 
objection  at  law.  t  I  was  very  indulgent  to  the  defendants,  in 
putting  the  question  of  waiver  to  the  jury. 

Heath,  J.,  was  of  opinion  that  the  office  was  within  the  statute. 

Ride  discJiarqed. 


1S12.  THOELEY  v.  LOED  KERKY. 

^^'  (4  Taunt.  355—366.) 

E-erhtqwr  An  action  may  be  maintained  for  words  written,  for  wHch  an  action 

ChaiHbti:  could  not  be  maintained  if  they  were  merely  spoken. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the 
Court  of  King's  Bench.  The  plaintiff  below  declared  that  he 
was  a  good,  true,  honest,  just,  and  faithful  subject  of  the  realm, 
and  as  such  had  always  behaved,  and  considered  himself,  and 
until  the  committing  of  the  several  grievances  by  the  defendant 
thereinafter  mentioned,  was  always  reputed,  esteemed,  and 
accepted,  by  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  anjrwise 
known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit, 
in  the  parish  of  Petersham  in  the  county  of  Surrey,  and  also 
that  he  had  not  ever  been  guilty,  or  until  the  time,  &c.  been 

t  This  point  is  now  unimportant.  See  Howe  v.  Smith  (1884)  27  Ch.  D. 

It  depended  on  the  circumstance  that  89,  per  Fey,  L.  J.  at  p.  103,  53  L.  J. 

the  time  fixed  for  completion  wo  3,  at  Ch.  1055,  50  L.  T.  573.— E.  C. 
luw,  of  the  essence  of  the  coo'ract. 
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saspected  of  the  offences  and  misconduct  thereinafter  mentioned     Thoblbt 

to  have  been  charged  upon  and  imputed  to  him  ;  or  of  any  such  lobdKbbby 

offences  or  misconduct,  by  means  of  which  premises  he  had 

before  the  committing  of  the    several    grievances  deservedly 

obtained  the  good  opinion  and  credit  of  all  his  neighbours,  and 

other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was 

known,  to  wit,  at  Petersham :  and  also,  that  before  and  at  the 

time  of  the  committing  of  the  grievances  by  the  defendant  below 

as  thereinafter  mentioned,  the  plaintiff  below  was  tenant  to  the 

Bight  Hon.  Archibald  Lord  Douglas  of  a  messuage  and  premises, 

with  the  appurtenances,  situate  in  the  parish  of  Petersham,  and 

he  being  desirous  and  intending  to  become  a  parishioner  of  the 

same  parish,  and  to  qualify  himself  to  attend  the  vestry  of  and 

for  such  parish,  as  such  parishioner,  agreed  with  Lord  Douglas 

to  pay  the  taxes  of  and  for  the  said  house,  which  he  so  inhabited 

as  tenant  to  Lord  Douglas,  and  also  that  before  and  at  the  time 

of  the  committing  of  the  grievances  by  the  defendant  below  in 

the  first  count  ^mentioned,  the  defendant  below  was  the  church-      [  •sse  ] 

warden  of  and  for  the  parish  of  Petersham,  and  the  plaintiff 

below,  so  being  desirous  and  intending  to  attend  such  vestry  of 

such  parish  as  such  parishioner,  had  thereupon,  by  his  certain 

note  in  writing,  given  notice  to  the  defendant  below  of  his 

agreement  with  Lord  Douglas,  yet  the  defendant  below,  well 

knowing  the  premises,  but  greatly  envying  the  happy  state  and         * 

condition  of  the  plaintiff  below,  and  contriving,  and  wickedly 

and  maliciously  intending  to  injure  him  in  his  said  good  name, 

fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy, 

and  disgrace  with  and  amongst  all  his  neighbours,  and  other 

good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be 

suspected  and  believed  by  those  neighbours  and  subjects,  that 

he  had  been,  and  was  guilty  of  the  offences  and  misconduct 

thereinafter  mentioned  to  have  been  charged  upon  and  imputed 

to  him,  and  to  vex,  harass,   and  oppress  him,  at  Petersham 

aforesaid,  falsely,  wickedly,  and  maliciously  did  compose  and 

publish,  and  cause  and  procure  to  be  published  of  and  concerning 

him,  and  concerning  such  agreement  with  Lord  Douglas,  and 

concerning  the  said  note  in  writing,  a  certain  false,  scandalous, 

malicious,  and  defamatory  libel  in  the  form  of  a  letter  to  the 

8  s  2 
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Thorlet     plaintiff  below,   containing,  amongst  other  things,   the  false, 
LobdKbrbt.  scandalous,  malicious,   and    defamatory    and    libellous  matter 
following,    (accompanied  with    the    following   amongst    other 
innuendoes),  that  is  to  say,  "  My  Lord,  I  conceive,  as  church- 
warden (meaning  as  churchwarden  of  the  parish  of  Petersham), 
I  have  nothing  to  say  to  any  private  agreement  with  Lord 
Douglas  and  yourself ;  your  note  (meaning  the  note  sent  to  the 
defendant  below  by  the  plaintiff  below),  and  the  manner  it  was 
conveyed  to  me,  shews  your  Lordship  still  possesses  that  per- 
turbed spirit  which  I  had  hoped  for  your  own  sake,  after  the 
composition  and  publishing  of  the  scurrilous  address  of  the 
[  ^357  ]      26th  August,  *would  have  been  at  rest.    I  had  before  read  the 
virulent,  disrespectful,  and  ungentleman-like  letters  to  the  Bev. 
Mr.  Marsham  :  I  sincerely  pity  the  man  (meaning  the  plaintiff 
below),  that  can  so  far  forget  what  is  due,  not  only  to  himself, 
but  to  others,  who,  under  the  cloak  of  religious  and  spiritual 
reform,  hypocritically,  and  with  the  grossest  impurity,  deals  out 
his  malice,  uncharitableness,  and  falsehoods.    N.B.  It  was  my 
intention  never  to  have  held  or  had  communication  with  a  writer 
of  anonymous  letters  (meaning  that  the  plaintiff  below  was  a 
writer  of  anonymous  letters),  but  it  appears  I  cannot  now  avoid 
it  (thereby  meaning  that  the  plaintiff  below  had  been  and  was 
guilty  of  hypocrisy  and  dishonourable  conduct).*'     There  were 
other  counts  setting  out  parts  only  of  the  same  letter :  and  the 
plaintiff  below  concluded  by  averring  that  by  means  of    the 
committing  of  the  grievances  by  the  defendant  below,  the  plain- 
tiff below  had  been  and  was  greatly  injured  in  his  good  name, 
fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  insomuch  that  divers  of  thoi^e 
neighbours  and  subjects,  to  whom  the  innocence,  candour,  trath, 
integrity,  reverence  and  respect  of  the  religion  of  the  plaintiff 
below  was  unknown,  had,  on  occasion  of  the  committing  of  the 
said  several  grievances  by  the  defendant  below,  from  thence 
hitherto  suspected  and  believed,  and  still  did  suspect  and  believe 
the  plaintiff  below  to  have  been  guilty  of  the  offences    and 
improper  conduct  imputed  to  him  as  aforesaid,  and  to   have 
been,  and  still  to  be  guilty  of  hjrpocrisy,  malice,  uncharitable- 
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ness,  and  falsehood ;  and  had,  by  reason  of  the  committing  of     Thoblet 
the  several  grievances  by  the  defendant  below,  from  thence  lobd Kerry. 
hitherto,  and  still  did  refuse  to  have  any  acquaintance,  inter- 
course, or  discourse  with  the  plaintiff  below,  as  they  were  before 
used  and  accustomed  to  have,  and  otherwise  would  have  had. 
And  the  plaintiff  below  had  been  and  was  by  means  of  the 
premises  *otherwise  greatly  injured,  to  wit,  in  the  parish  of      [  •8^8  ] 
Petersham,  to  his  damage  of  2,000Z.     Upon  not  guilty  pleaded, 
the  cause  was  tried  at  the  Surrey  Spring  Assizes,  1809,  when 
the  writing  of  the  letter  by  the  defendant  was  proved,  and  that 
he  delivered  it  unsealed  to  a  servant  to  carry,  who  opened  and 
read  it :  a  verdict  was  found  for  the  plaintiff  with  20Z.  damages, 
and  judgment  passed  for  the  plaintiff  without  argument  in  the 
Court  below.     The  plaintiff  in  error  assigned  the  general  errors. 

Barnewall  for  the  plaintiff,  in  error,  in  Trinity  Term,  1811, 
argued,  that  there  were  no  words  in  this  case,  for  which,  if 
spoken,  the  action  would  be  maintainable,  and  he  denied  that 
there  was  any  solid  ground,  either  in  authority  or  principle,  for 
the  distinction  supposed  to  have  prevailed  in  some  cases,  that 
certain  words  are  actionable  when  written,  which  are  not  action- 
able when  spoken.  He  contended  that  all  actionable  words  were 
reducible  to  three  classes :  1.  where  they  impute  a  punishable 
crime ;  2.  where  they  impute  an  infectious  disorder ;  8.  where 
they  tend  to  injure  a  person  in  his  office,  trade,  or  possession,  or 
tend  to  his  disherison,  or  produce  special  pecuniary  damages. 
1  Bo.  Ab.  Action  sur  case  pur  parols,  passim.  Co.  Dig.  Action 
upon  the  Case  for  Defamation,  passim.  And  these  words  do  not 
come  within  either  of  those  classes.  Neither  of  those  books 
recognize  the  distinction  between  written  and  unwritten  slander. 
All  the  older  cases  treat  them  on  the  same  footing.  Brook  v. 
Watson,  Cro.  El.  408.  ''  He  is  a  false  knave  and  keepeth  a  false 
debt-book,  for  he  chargeth  me  with  the  receipt  of  a  piece  of 
velvet,  which  is  false."  The  words  were  held  not  to  be  action- 
able, and  no  such  distinction  was  there  taken.  So  Boughton  v. 
Bishop  of  Coventry  and  Lichfield,  Anderson  119.  The  words, 
"  he  is  a  vermin  in  the  commonwealth,  a  false  and  corrupt  man, 
an  hypocrite  in  the  church  of  God,  a  false  brother  amongst  us," 
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Thorley  ^ere  held  not  actionable.  *Tbere  is  also  a  material  distinction 
drdKbrby  ^^^^^  ^^^  ^^^  overlooked  in  all  the  cases,  between  those  words 
[  *359 1  wl^ich,  tending  to  irritate  and  vilify,  are  indictable,  because  they 
conduce  to  a  breach  of  the  peace,  and  those  which  are  of  them- 
selves actionable,  the  latter  class  being  by  no  means  so  extensive 
as  the  former.  Gomyn,  in  his  Dig.  Libel.  A.  8,  when  he  cites 
Fitzgibb.  121,  258,  that  it  is  a  libel  if  he  publishes  in  writing, 
though  in  words  not  actionable,  is  considering  this  matter  whoUy 
in  a  criminal  point  of  view.  The  last-mentioned  distinction 
must  necessarily  exist,  because  the  ground  of  action  is  the  amount 
of  the  civil  injury  sustained  by  the  plaintiff,  not  the  immorality 
of  the  act  of  the  defendant.  In  the  case  of  King  v.  L<ike, 
Hardr.  470,  indeed,  which  was  an  action  for  words  in  an  answer 
to  a  petition  preferred  by  the  plaintiff  to  the  House  of  Commons 
against  the  defendant,  Hale,  G.  B.  held,  that  although  general 
words  spoken  once,  without  writing  or  publishing  them,  would 
not  be  actionable,  yet  there,  they  being  writ  and  published,  which 
contains  more  malice  th£kn  if  they  had  been  once  spoken,  they 
were  actionable.  And  the  Court  being  all  of  that  opinion,  judg- 
ment was  given  pro  querents  nisi  causa,  &c.  But  in  that  case, 
this  ground  was  unnecessary  to  support  the  decision,  for  the 
words  imputed  violence,  seditious  language,  illegal  assertions, 
ineptitudes,  imperfections,  gross  ignorances,  absurdities,  and 
solecisms,  and  were  laid  to  be  spoken  to  the  plaintiff's  damage  in 
his  good  name  and  credit  and  possession  as  a  barrister  at  law. 
And  in  2  Vent.  28,  another  action  was  brought  within  five  years 
after,  between  the  same  parties  for  a  letter  written  by  the  same 
defendant  to  the  Countess  of  Lincoln,  damnifying  the  plaintiff  in 
his  profession  of  a  barrister:  but  although  Vaughan,  Ch.  J., 
contrary  to  Wyld,  Tybrell,  and  Archer,  Js.,  held  that  the 
action  lay  not,  the  Court  did  not  at  all  advert  to  the  distinc- 
tion between  written  and  unwritten  slander,  in  support  of 
[  •360  ]  their  judgment.  *The  distinction  was  indeed  noticed  in  Harman 
V.  Delany,  Fitzg.  254,  but  the  same  case  is  reported  by  Strange 
vol.  2,  898,  who  was  of  counsel  in  the  cause,  and  who  puts  it 
merely  on  the  ground  of  its  being  spoken  of  the  plaintiff  in 
his  profession.  In  Onslow  v.  Home,  8  Wils.  186,  it  is  held 
that  even  words  imputing  a  crime,  are  not  actionable  unless 
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the  punishment  be  infamous.  Savile  v.  Jardine,  2  H.  Bl.  581,  t  Thoelst 
it  was  held  that  the  word  "swindler"  when  spoken  was  not  loed Kerry. 
actionable,  and  the  distinction  was  there,  indeed,  assumed,  and 
the  case  is  thereupon  argued  to  be  reconcilable  with  fP  Anson 
V.  Stuart,  1  T.  R.  748,  t  where  the  same  word  written  was  held 
actionable ;  but  in  the  latter  case  is  an  innuendo,  that  the  defen- 
dant intended  an  obtaining  money  under  false  pretences,  which 
incurs  an  infamous  punishment,  and  is  therefore  clearly  action- 
able, without  recurring  to  the  support  of  this  disputed  distinction. 
In  the  precedents  in  Bast.  12,  18,  Bobins.  Ent.  72,  the  words 
are  not  stated  as  a  libel :  it  seems  the  distinction  was  unknown. 
In  Croj)  V.  Tilney,  8  Salk.  226,  the  words  were  certainly  seditious, 
if  not  treasonable.  The  reason  assigned,  that  the  printing  or 
writing  indicates  a  greater  degree  of  malice  than  mere  speaking, 
is  a  bad  one;  for  it  is  not  the  object  of  an  action  at  law  to  punish 
moral  turpitude,  but  to  compensate  a  civil  injury :  the  compen- 
sation must  be  proportionate  to  the  measure  of  the  damage  sus- 
tained ;  but  it  cannot  be  said  that  publication  of  written  slander 
is  in  all  cases  attended  with  a  greater  damage  than  spoken 
slander,  for  if  a  defendant  speaks  words  to  a  hundred  persons 
assembled,  he  disseminates  the  slander  and  increases  the 
damage  an  hundred-fold  as  much  as  if  he  only  wrote  it  in  a 
letter  to  one. 

Dampier,  in  afl&rmance  of  the  judgment : 

This  action  is  maintainable,  first,  because  the  plaintiff  is  a  peer 
of  the  realm :  and  many  things  are  actionable  when  spoken  *of  [  ^36i  j 
a  peer,  which  are  not  actionable  if  spoken  of  a  private  person  ; 
as  in  the  Marquis  of  Dorchester's  case,  Mich.  24  Gar.  II.  B.  B. 
Bull.  N.  P.  4.  "  He  is  no  more  to  be  valued  than  that  dog  that 
lies  there."  So  in  the  case  of  the  Earl  of  Peterborough  v.  Stanton, 
ibid.  "  The  Earl  of  Peterborough  is  of  no  esteem  in  this  country  ; 
no  man  of  reputation  has  any  esteem  for  him ;  no  man  will  trust 
him  for  two-pence ;  no  man  values  him  in  the  country ;  I  value 
him  no  more  than  the  dirt  under  my  feet."  It  does  not  appear 
that  either  of  these  was  an  action  of  scandalum  magnatum.  The 
case  of  the  Earl  of  Peterborough  v.  Williams,  Comb.  48,  2  Sho. 
t  3  B.  B.  502.  t  1  B.  B.  392. 
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Thorlkt  505,  is  indeed  there  said  to  be  scandalum  magnatuvi.  The  prin- 
LordKekky.  ^^P'®  ^°  which  actions  may  be  sustained  for  words  is  rather 
narrowly  laid  down  in  the  argument  for  the  plaintiff  in  error, 
wlien  the  causes  of  action  are  said  to  be  only  crime,  pecuniary 
damage,  and  infectious  disease.  The  gist  of  the  last  is,  that  the 
imputation  deprives  the  plaintiff  of  society.  But  what  can  more 
deprive  a  man  of  society  than  this  imputation  of  being  one  "  who, 
under  the  cloak  of  religion  and  spiritual  reform,  hypocritically 
and  with  the  grossest  impurity  deals  out  his  malice,  uncharitable- 
ness,  and  falsehoods?"  If  this  is  not  a  leprosy  of  the  mind  as 
much  to  be  shunned  as  that  of  the  body,  the  loss  of  society  is  not 
much  to  be  regretted.  If  Lake's  case  had  gone  upon  his  loss  as  a 
barrister,  there  would  have  been  no  room  for  all  the  discussion 
that  took  place ;  and  especially  Hale's  judgment,  taking  the  dis- 
tinction between  speaking  and  writing. 

(Heath,  J. :  It  appears  by  Skyn.  124,  that  the  judgment  in 
the  case  of  King  v.  Lake  was  aflSrmed  in  error.) 

Austin  V.  Cvlpepper,  S.  C.  2  Sho.  318.  The  same  distinction  is 
taken  in  Shower,  314,  though  it  is  not  taken  in  Skynner,  where 
the  libel  imputed  perjury,  and  was  therefore  clearly  actionable. 
1  Ford,  MS.  49,  the  case  of  Harman  v.  Delany,  is  reported  more 
[  *362  ]  fully  than  in  the  printed  report ;  and  it  is  there  *said  that  it 
was  so  agreed  by  the.  Court.  2  Ford,  78,  &  9.  Bradley  v- 
Mctlmcn  :  it  there  appears  that  Lord  Habdwicee  recognized  the 
distinction,  though  it  was  not  absolutely  necessary  to  the  judg- 
ment, which  there  passed  for  the  plaintiff.  There  is  another 
principle  upon  which  the  action  for  slander  is  to  be  maintained 
beyond  that  of  penalty  and  punishment,  viz.  of  disgrace  and 
discredit ;  and  whether  that  be  produced  by  writing,  or  by 
words,  if  it  is  punishable  by  indictment  as  tending  to  a  breach 
of  the  peace,  it  is  also  the  subject  of  a  civil  action,  which  may 
be  brought  to  recover  a  compensation  for  the  injury  the  plaintiff 
sustains  by  being  deprived  of  society,  as  for  a  temporal  damage. 
Villars  v.  Mousley,  2  Wils.  408.  Bathurst,  J.  held  that  writing 
and  publishing  any  thing  of  a  man  that  renders  him  ridiculous, 
is  a  libel,  and  actionable ;  and  fully  recognized  the  distinction 
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between  written  and  spoken  slander.    This  case  continues  the     Thoblbt 
chain  from  the  time  of  Hale,  C.  B.  1670,  to  the  time  of  Wilmott,  lobdKbbbt. 
Ch.  J.  within  living  memory.    Beli  v.  Stone,  1  Bos.  &  P.  831. t 
The  Court,  in  the  absence  of  Eyre,  Ch.  J.,  clearly  held  that 
written  words  of  contumely  were  actionable. 

(Macdonald,  C.  B.  :  Villain  was  the  word  there.) 

This  brings  us  down  to  Kaye  v.  BayUy^l  where  the  amount  of 
damages  made  the  question  of  importance,  and  it  was  thrice 
fully  argued.  If  this  series  of  150  years  decisions,  (and  it  was 
a  very  learned  person,  Le  Blanc,  then  Serjeant,  who  refused  to 
argue  the  point  in  Bell  v.  Stone,)  will  not  sufl&ce  to  warrant 
the  opinion  that  an  action  will  lie  in  such  case,  there  is  no 
reliance  to  be  placed  on  authority.  If  words  imputing  a  dere- 
liction of  every  duty  of  imperfect  obligation  cannot  be  inade 
the  subject  of  an  action,  the  law  of  libel  very  imperfectly  guards 
society- 

Barneicall,  in  reply :  [  363  ] 

The  Court  will  not  be  disposed  to  extend  the  principle  laid 
down  in  all  the  books,  limiting  the  cases  in  which  words  are 
actionable.  In  1  Bo.  Ab.,  case  for  slander,  and  Co.  Dig.,  Action 
on  the  Case  for  Defamation,  the  written  and  spoken  slander  are 
treated  of  under  one  title ;  and  in  the  older  entries  there  is  no 
difference  made  in  the  declarations  between  written  and  un- 
written slander,  except  using  the  word  "  spoken  *'  instead  of 
"  written."  In  Villiers  v.  Mousley,  the  words  imputed  an  in- 
fectious disorder.  In  Hannan  v.  Delaney  the  words  were  spoken 
of  the  plaintiff  in  his  trade  as  a  gunsmith.  De  Obey,  Ch.  J., 
in  Wils.  187,  says  that  to  impute  to  any  man  the  mere  defect  or 
want  of  moral  virtue,  moral  duties,  or  obligations,  which  render 
a  man  obnoxious  to  mankind,  is  not  actionable.  The  case  in 
Anderson  is  in  point,  that  the  words  here  used  are  not  action- 
able. The  injury  consists  in  the  evil  done  to  the  plaintiff  in  the 
minds  of  others;    and  if  the  words,  when  spoken,  be  not  an 

t  4  B.  E.  820.  liaYing   died   pending   the  writ   of 

X  One  of  the  parties  in  that  case      error,  no  judgment  ever  was  given. 
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Thoblet     injury,  they  cannot  be  when  written.    To  hold  otherwise  would 
LobdKbbbt.  he  to  make  the  immorality,  and  not  the  damage,  the  ground  of 
action. 

Cur,  adv.  vuU. 

Mansfield,  Gh.  J.,  on  this  day  delivered  the  opinion  of  the 
Court : 

This  is  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
Court  of  King's  Bench,  in  which  there  was  no  argument.  It 
was  an  action  on  a  libel  published  in  a  letter,  which  the  bearer 
of  the  letter  happened  to  open.  The  declaration  has  certainly 
some  very  curious  recitals.  It  recites  that  the  plaintiff  was 
tenant  to  Archibald  Lord  Douglas  of  a  messuage  in  Petersham, 
that  being  desirous  to  become  a  parishioner  and  to  attend  the 
vestry,  he  agreed  to  pay  the  taxes  of  the  said  house ;  that  the 
plaintiff  in  error  was  churchwarden,  and  that  the  defendant  in 
error  gave  him  notice  of  his  agreement  with  Lord  Douglas,  and 
[  *364  ]  that  the  plaintiff  in  error,  intending  *to  have  it  believed  that 
the  said  Earl  was  guilty  of  the  offences  and  misconducts  therein- 
after mentioned,  (offences  there  are  none,  misconduct  there  may 
be,)  wrote  the  letter  to  the  said  Earl  which  is  set  forth  in  the 
pleadings.  There  is  no  doubt  that  this  was  a  libel,  for  which 
the  plaintiff  in  error  might  have  been  indicted  and  punished ; 
because,  though  the  words  impute  no  punishable  crimes,  they 
contain  that  sort  of  imputation  which  is  calculated  to  vilify  a 
man,  and  bring  him,  as  the  books  say,  into  hatred,  contempt, 
and  ridicule;  for  all  words  of  that  description  an  indictment 
lies  ;  and  I  should  have  thought  that  the  peace  and  good  name 
of  individuals  was  sufficiently  guarded  by  the  terror  of  this 
criminal  proceeding  in  such  cases.  The  words,  if  merely  spoken, 
would  not  be  of  themselves  sufficient  to  support  an  action.  But 
the  question  now  is,  whether  an  action  will  lie  for  these  words 
so  written,  notwithstanding  that  such  an  action  would  not  lie  for 
them  if  spoken ;  and  I  am  very  sorry  it  was  not  discussed  in  the 
Court  of  King's  Bench,  that  we  might  have  had  the  opinion  of 
all  the  twelve  Judges  on  the  point,  whether  there  be  any  dis- 
tinction as  to  the  right  of  action,  between  written  and  parol 
scandal ;  for  myself,  after  having  heard  it  extremely  well  argued. 
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and  especially,  in  this  case,  by  Mr.  Bamewall,  I  cannot,  upon  Thobley 
principle,  make  any  difference  between  words  written  and  words  lobd  Kbbby. 
spoken,  as  to  the  right  which  arises  on  them  of  bringing  an 
action.  For  the  plaintiff  in  error  it  has  been  truly  urged,  that 
in  the  old  books  and  abridgments  no  distinction  is  taken  between 
^ords  written  and  spoken.  But  the  distinction  has  been  made 
between  written  and  spoken  slander  as  far  back  as  Charles  the 
Second's  time,  and  the  difference  has  been  recognized  by  the 
Courts  for  at  least  a  century  back.  It  does  not  appear  to  me 
that  the  rights  of  parties  to  a  good  character  are  insufficiently 
defended  by  the  criminal  remedies  which  the  law  gives,  and  the 
law  gives  a  very  ample  field  for  retribution  by  action  for  *words  [  •ses  ] 
spoken  in  the  cases  of  special  damage,  of  words  spoken  of  a  man 
in  his  trade  or  profession,  of  a  man  in  office,  of  a  magistrate  or 
officer ;  for  all  these  an  action  lies.  But  for  mere  general  abuse 
spoken,  no  action  lies.  In  the  arguments  both  of  the  judges 
and  counsel,  in  almost  all  the  cases  in  which  the  question  has 
been,  whether  what  is  contained  in  a  writing  is  the  subject  of 
an  action  or  not,  it  has  been  considered,  whether  the  words,  if 
spoken,  would  maintain  an  action.  It  is  curious  that  they  have 
also  adverted  to  the  question,  whether  it  tends  to  produce  a 
breach  of  the  peace :  but  that  is  wholly  irrelevant,  and  is  no 
ground  for  recovering  damages.  So  it  has  been  argued  that 
writing  shews  more  deliberate  malignity ;  but  the  same  answer 
suffices,  that  the  action  is  not  maintainable  upon  the  ground  of 
the  malignity,  but  for  the  damage  sustained.  So,  it  is  argued 
that  written  scandal  is  more  generally  diffused  than  words 
spoken,  and  is  therefore  actionable ;  but  an  assertion  made  in  a 
public  place,  as  upon  the  Boyal  Exchange,  concerning  a  mer- 
chant in  London,  may  be  much  more  extensively  diffused  than 
a  few  printed  papers  dispersed,  or  a  private  letter:  it  is  true 
that  a  newspaper  may  be  very  generally  read,  but  that  is  all 
casual.  These  are  the  arguments  which  prevail  on  my  mind  to 
repudiate  the  distinction  between  written  and  spoken  scandal ; 
but  that  distinction  has  been  established  by  some  of  the  greatest 
names  known  to  the  law,  Lord  Hardwicke,  Hale,  I  believe. 
Holt,  C.  J.,  and  others.  Lord  Hardwicke,  Ch.  J.  especially 
has  laid  it  down  that  an  action  for  a  libel  may  be  brought  on 
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Thorley  words  written,  when  the  words,  if  spoken,  would  not  sustain  it. 
LoBD  Kerry.  Co.  Dig.  tit.  Libel,  referring  to  the  case  in  Fitzg.  122,  258,  says, 
there  is  a  distinction  between  written  and  spoken  scandal,  by  his 
putting  it  down  there  as  he  does,  as  being  the  law,  without 
making  any  query  or  doubt  upon  it,  we  are  led  to  suppose  that 
L  ♦366  ]  he  was  of  *the  same  opinion.  I  do  not  now  recapitulate  the 
cases,  but  we  cannot,  in  opposition  to  them,  venture  to  lay  down 
at  this  day,  that  no  action  can  be  maintained  for  any  words 
written;  for  which  an  action  could  not  be  maintained  if  they 
were  spoken  :  upon  these  grounds  we  think  the  judgment  of  the 
Court  of  King's  Bench  must  be  affirmed.  The  purpose  of  this 
action  is  to  recover  a  compensation  for  some  damage  supposed 
to  be  sustained  by  the  plaintiff  by  reason  of  the  libel.  The 
tendency  of  the  libel  to  provoke  a  breach  of  the  peace,  or  the 
degree  of  malignity  which  actuates  the  writer,  has  nothing  to  do 
with  the  question.  If  the  matter  were  for  the  first  time  to  be 
decided  at  this  day,  I  should  have  no  hesitation  in  saying,  that 
no  action  could  be  maintained  for  written  scandal  which  could 
not  be  maintained  for  the  words  if  they  had  been  spoken. 

Judgment  affirmed. 


1812.  LE  CHEMINANT  v.  PEAESON. 

Mayu.  LE  CHEMINANT  v.  ALLNUTT. 

r  3gy  -J  (4  Taunt.  367—880.) 

A  licence  to  import  direct  from  any  port  in  Norway,  or  to  sail  in 
ballast  from  any  port  north  of  the  Scheldt  to  any  port  in  Norway,  and 
in  either  case  to  import  from  thence,  authorizes  by  the  first  clause,  a 
sailing  from  a  British  port,  whether  north  or  south  of  the  Scheldt,  to 
Norway,  to  fetch  the  cargo. 

A  register  is  not  a  document  required  by  the  law  of  nations  as  ezpres- 
sive  of  a  ship's  national  character. 

If  the  defendant  on  a  policy  would  impugn  the  plaintiff's  right  to 
recover  for  a  loss  by  capture,  on  the  ground  that  the  condemnation 
appears  by  the  sentence  of  a  foreign  court  to  have  proceeded  on  the  want 
of  certain  documents,  not  required  by  the  law  of  nations,  which  the 
plaintiff  ought  to  have  provided,  it  is  for  the  defendant  to  shew  by 
evidence,  the  foreign  law  or  treaty  which  renders  such  documents 
necessary. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from 
Jetsey  to  a  port  or  ports  in  Norway,  there  in  port,  and  back  to 
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London,  with  or  without  simulated  papers  or  clearances,  to  pay  Lb  Chbmik. 
on  notification  of  capture,  seizure,  or  detention,  without  waiting  «. 

official  documents,  upon  the  ship  NoaytstiU,  valued  at  6,000i.,     P^-^^^^^- 
beginning  the  adventure  at  and  from  Jersey,  subscribed  by  the 
defendant  for  2002.     The  first  count  of  the  declaration  averred, 
that  during  the  voyage,  the  ship,  by  force  of  the  winds  and 
waves,  and  by  the  perils  of  the  sea,  was  damaged  to  the  amount 
of  3732. 13«.  lOd.,  and  that  thereupon  the  assured,  their  factors, 
servants,  and  assigns,  did  sue,  labour,  and  travail  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  ship,  and 
thereby  incurred  great  charges  and  expenses,  to  wit,  to  the 
amount  of  3732.  IQs.  lOd. ;  and  averred  that  the  proportion  con- 
tributable  by  the  defendant,  according  to  the  rate  and  quantity 
of  his  sum  by  the  policy  insured,  amounted  to  122.  98. ;  and  that 
afterwards  the  vessel  sailed  from  Jersey  on  the  voyage  insured, 
and  during  the  voyage  was  forcibly  captured  by  persons  un- 
known, and  wholly  lost,  by  reason  whereof  the  defendant  became 
liable  to  pay  the  plaintiff  2122.  98.  according  to  the  effect  of  his 
policy.    The  second  count  proceeded  on  the  total  loss  only. 
♦There  were  also  counts  for  money  lent,  money  paid,  money      [  'ses  ] 
had  and  received,  and  upon  an  account  stated.    The  defendants 
paid  into  Court  122.  9a.,  being  62.  4a.  6d.  per  cent,  upon  the  first 
count.    Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1811,  before  Mansfield,  Gh.  J.,  it  ap- 
peared that  the  plaintiff,  who  was  owner  of  the  ship  which  had 
been  prize  to  a  British  captor,  chartered  her  to  Messrs  Neck  & 
Co.  of  London  for  the  voyage  from  Jersey  to  Christiana  in 
Norway,  a  place  belonging  to  Denmark,  then  at  war  with  Great 
Britain,  and  thence  with  a  cargo  of  deals  for  London,  for  con- 
cealment, describing  her  in  the  charter-party  as  a  Pappenburgh 
vessel.    Neither  warranty  nor  representation  of  her  national  or 
neutral  character  was  made  to  the  underwriters  at  the  time  of 
effecting  the  insurance :  the  vessel  was  injured  by  a  gale  of  wind 
while  lying  in  the  port  of  Jersey  previous  to  her  voyage,  and  sus- 
tained the  average  loss  declared  for  and  admitted,  which  was 
repaired  by  the  plaintiff.    The  plaintiffs  had  procured  a  licence 
signed  by  a  secretary  of  state,  to  be  granted  to  Sewell  and  Necks, 
of  London,  merchants,  on  behalf  of  themselves  and  other  British 


638 


1812.    C.  P.    4  TAUNT.  868—869. 


[B.B. 


Lr  Chbkix- 

AXT 
PEAB80K. 


[•369] 


or  neutral  xnerchantB,  and  thereby  permitting  a  vessel,  bearing 
any  flag,  except  the  French,  to  import  direct  from  any  port  in 
Norway,  Sweden,  or  Denmark  without  the  Baltic,  not  under 
blockade,  or  to  sail  in  ballast  from  any  port  north  of  the 
Scheldt  to  any  port  of  Norway,  Sweden,  or  Denmark  without  the 
Baltic,  not  under  blockade,  and  in  either  case  to  import  from 
thence  a  cargo  of  such  goods  as  are  permitted  by  law  to  be  im> 
ported,  (except  spirits,  stock  fish,  and  fish  oil,)  to  any  port  of 
the  United  Kingdom,  notwithstanding  all  the  documents  might 
represent  her  to  be  destined  to  a  neutral  or  hostile  port,  and  to 
whomsoever  the  property  might  appear  to  belong.  The  ship 
sailed  on  the  voyage  insured,  in  ballast,  under  Pappenburgh 
colours,  and  before  she  arrived  at  Christiana  was  captured  *by  a 
Danish  privateer,  and  libelled  in  the  admiralty  court  at  Chris- 
tiansand,  the  proceedings  wherein  stated  that  the  vessel  had  the 
following  documents :  1,  a  sea-pass,  dated  Meppin :  2,  a  bill  of 
sale  of  the  ship,  dated  Pappenburgh:  8,  a  certificate  dated 
Pappenburgh :  4,  a  certificate  of  burghership  of  the  same  place 
for  the  captain  :  5,  a  list  of  the  crew,  dated  Pappenburgh :  6,  two 
Spanish  documents,  and  the  log-book  of  the  vessel,  consisting  of 
loose  sheets  of  paper :  that  the  captor  alleged  that  there  was 
wanting  among  them  both  a  register,  and  a  bill  of  admeasure- 
ment, and  that  the  log-book  was  not  in  due  order,  and  that  the 
captain  of  the  vessel  pretended  to  be  coming  from  TenerifTe,  at 
which  place  he  said  he  had  unloaded  a  cargo  of  oats  and  cheese 
from  Pappenburgh,  and  was  now  bound  to  Christiana  for  a  cargo 
of  wood,  which  voyages  of  the  vessel  and  other  circumstances 
the  captor  found  very  suspicious,  and  therefore  considered  him- 
self entitled  to  detain  the  vessel.  In  those  proceedings  the 
master  of  the  vessel  affirmed  the  vessel  to  belong  to  a  Pappen- 
burgher,  that  she  was  built  in  the  north  of  Holland,  had  been 
carried  as  prize  into  Jersey,  and  condemned;  where  she  was 
sold,  repurchased  for  a  Dutch  account,  and  had  lately  been  sold 
to  her  present  alleged  owner,  and  that  he  had,  after  discharging 
the  cargo  of  oats  and  cheese,  come  from  Teneriffe  in  ballast. 
Some  of  the  crew,  however,  and  after  them  the  master,  confessed 
the  true  facts  of  the  voyage.  The  act  of  the  Court  stated,  that 
"  the  Court,  upon  examination  of  the  documents  above  enumer- 
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ated,  and  upon  minute  consideration  thereof,  as  well  as  of  all  the  Le  Chemik- 
circumstances  of  the  case,  pronounced  the  following  sentence.  ,.7 

This  present  cause  concerns  the  ship  called  Nooytstill,  sailing  in     Pkabsok. 
ballast,  which  has  been  detained  and  carried  into  Christiansand 
by  the  royal  cutter  No.  11 ;  and  although  at  first  it  has  been 
stated  by  the  captain,  as  well  as  two  men  of  his  crew,  that  the 
vessel  was  coming  from  Teneriffe,  whither  she  had  brought  a 
cargo  from  *Pappenburgh,  and  that  she  was  now  bound   to      t  *^"^  3 
Christiana  in  order  to  take  in  there  a  cargo  of  wood ;  and 
although  this  agrees  with  the  exhibited  certificate  of  clearance 
and  bill  of  health  in  the  Spanish  language,  dated  the  15th  of 
May,  1810,  it  has  been  manifested  since,  by  the  unanimous 
declaration  of  the  crew,  and  finally  also  by  the  confession  of  the 
captain  himself,  that  the  vessel  was  coming  from  Jersey,  and 
that  the  two  Spanish  documents  mentioned  above,  as  well  as  the 
list  of  the  crew,  were  forged.    The  captain  having  thus  made 
use  of  a  simulated  clearance,  in  order  to  enable  himself  to  pro- 
ceed from  Jersey  to  a  Norwegian  port,  and  as  the  vessel,  besides, 
has  got  neither  a  register  nor  a  certificate  of  admeasurement,  to 
which  must  be  added,  that  the  bill  of  health,  the  list  of  the  crew, 
and  the  log-book,  are  forged,  the  vessel  and  her  inventory  cannot 
avoid  being  condemned;  because,  as  it  is  an  evident  offence 
against  Denmark  to  procure  admission  into  her  ports  by  false- 
hood, which  is  contrary  to  the  system  adopted  and  publicly 
declared  by  this  country,  it  is  likewise  absolutely  fixed  in  the 
regulations  for  privateering,  dated  the  28th  March,  1810,  that 
vessels  which  are  in  a  situation  like  the  present,  are  to  be  con- 
sidered as  lawful  prizes.    The  captured  captain  has,  indeed, 
come  forward  with  the  excuse  that  owing  to  damage  sustained,  he 
had  been  obliged  to  put  into  England,  where  he  found  himself 
under  the  necessity  of  selling  his  cargo,  in  order  to  prevent  it 
from  being  totally  damaged,  and  he  uttered  further  respecting 
the  forged  documents,  that  he  was  obliged  to  have  them,  in 
order  to  be  able  to  follow  his  intention  to  proceed  to  Norway  for 
a  cargo  of  wood,  which  he  meant  to  carry  from  thence  to  a 
neutral  port ;  but  the  regulations  for  privateering  are  so  defini- 
tive with  respect  to  simulated  papers,  that  these  arguments  can 
be  in  no  case  of  any  consideration ;  and  it  is  therefore  considered 
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Le  Chemin-  as  being  unneeessarr  to  make  any  farther  inqoiries  respecting 

ANT 

„.  the  truth  or  *untruth  of  the  captain's  pretexts,  if  even  it  could 

PEAB80N.  Y}Q  considered  that  it  was  possible  to  throw  any  light  upon  the 
^  ^^^  ^  subject  according  to  the  circumstances  of  the  same.  Therefore 
the  sentence  passed  is,  that  the  vessel  called  NooytstUl  under  the 
command  of  Captain  Martin  Dicks,  which  has  been  captured  by 
Peter  Madsen,  interim  lieutenant  of  the  navy,  with  her  inventory 
and  further  contents,  is  hereby  adjudged  to  the  captor  as  lawful 
prize.  The  costs  of  the  suit  are  to  be  paid  by  the  prize."  The 
jury  found  a  verdict  for  the  plaintiff  for  200Z.  beyond  the  money 
paid  into  court. 

Shepherd,  Serjt.  in  Hilary  Term,  1812,  obtained  a  rule  nUi 
to  set  aside  this  verdict  and  enter  a  non-suit,  upon  two  grounds. 
1.  That  the  voyage,  being  to  an  enemy's  country,  and  therefore 
illegal,  was  an  entire  voyage  from  Jersey  to  Christiana  and 
back,  and  therefore  illegal  as  well  in  its  inception,  as  in  its 
end,  and  that  the  licence  obtained,  legalizing  only  the  importing 
direct  from  Norway,  or  the  sailing  thither  from  some  port  nortti 
of  the  Scheldt,  did  not  authorize  a  sailing  thither  from  Jersey, 
which  was  a  port  south  of  the  Scheldt,  and  the  insurance 
would  not  protect  that  illegal  voyage  from  Jersey,  in  the  course 
of  which  she  was  captured.  2.  That  the  ship  was  not  seaworthy 
for  want  of  a  Pappenburgh  register,  upon  the  want  of  which  the 
sentence  of  condemnation  had  principally  proceeded.  Thirdly, 
that  if  the  plaintiff  were  entitled  to  recover,  the  verdict  must  be 
reduced  to  187!.  11a.,  upon  the  ground,  that  the  utmost  liability 
of  the  underwriter  upon  the  contract  of  insurance  did  not  exceed 
the  sum  of  200Z.  for  which  he  had  subscribed  the  policy,  and 
the  residue  of  which,  12Z.  98.  the  defendant  had  already  paid 
into  court. 

[After  argument  the  Court  took  time  for  consideration.] 

f  378  ]       Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  a  policy  made  from  Jersey  to  a  port  or 
ports  in  Norway,  there  in  port  and  back  to  London,  with  or 
without  simulated  papers  or  clearances.    The  evidence  is,  that 
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the  ship  Bailed  on  the  Srd  of  December,  and  was  by  a  peril  of  le  Chbmin- 
the  sea  damaged  to  the  amount  of  3372.  17«.  lOd, :  and  the  ^^ 
declaration  avers  this  loss,  and  that  the  assured  laboured  and  Pbabscw. 
travailed  to  the  amount  of  337/.  lis.  lOi.,  contributable  by  the 
defendant  to  the  amount  of  the  sum  insured;  afterwards  the 
ship  was  captured.  The  action  was  brought  to  recover  not  only 
the  entire  loss  insured,  but  a  proportion  of  the  337i.  17«.  lOd. 
The  voyage  could  not  be  legally  insured  without  a  licence,  and 
it  is  objected  that  the  licence  obtained  did  not  authorize  this 
voyage.  There  are  two  provisions  in  this  licence,  the  first  that 
the  ship  may  import  a  cargo  direct  from  any  port  in  Norway : 
the  second  provision  of  the  licence  is,  that  the  ship  may  sail  in 
ballast  from  any  port  north  of  the  Scheldt  to  any  port  in 
Norway ;  and  it  is  objected,  that  these  have  not  been  complied 
with.  I  have  had  considerable  doubts,  but  I  think  that  on  a 
fair  construction  of  this  licence,  it  does  protect  this  voyage.  If 
there  was  nothing  more  than  the  first  branch  of  the  licence, 
according  to  Sir  Wm.  Scott,  it  would  authorize  this  ship  im- 
porting from  Norway.  That  part  taken  alone,  I  think,  must 
have  the  effect  of  authorizing  the  going  from  any  port  of  Great 
Britain,  otherwise  the  licence  would  have  this  effect ;  that 
although  the  ship  might  sail  legally  from  many  ports  of  Great 
Britain  which  are  north  of  the  Scheldt,  yet  she  could  not  sail 
from  many  other  ports  of  Great  *Britain,  because  they  are  south  [  •379  ] 
of  the  Scheldt ;  which  it  is  impossible  to  think  was  meant ;  and 
the  only  other  ships  that  could  be  included,  would  be  such  ships 
as  happened  to  be  in  the  ports  of  Norway,  Sweden,  and  Denmark 
without  the  Baltic,  at  the  time  of  granting  the  licence.  It 
would  be  a  very  singular  licence,  to  say,  that  a  ship  may  sail 
from  any  ports  of  Great  Britain  north  of  the  Scheldt,  but  not 
from  British  ports  lying  south  of  the  Scheldt,  and  from  the 
ports  of  Norway,  Sweden,  or  Denmark  without  the  Baltic. 
Another  objection  is  made,  that  the  ship  had  not  a  register: 
as  to  that  point  I  have  had  considerable  doubts ;  I  do  not  know 
what  is  meant  by  a  register  as  applied  to  a  Pappenburgher. 
Whether  it  is  similar  to  our  register  here,  or  whether  it  is  a 
register  of  the  crew,  I  cannot  tell ;  nor  can  I  find  any  ground, 
either  by  treaty  between  Denmark  and  Pappenburgh,  or  other- 
-VOL.  xin.  T  T 
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Lb  Chemik.  wise,  which  renders  this  register  necessary.     We  fully  agree 
^.  with  the  case  of  Bell  v.  Carstairs,^  where  the  objection  was  the 

Pbarsok.  -yn^ant  of  such  a  licence  as  was  required  by  the  treaty  with  Spain : 
I  think  that  a  ship  must  be  properly  documented,  otherwise  she 
will  never  be  safe.  But  we  want  evidence  to  shew  on  what 
reasons  the  want  of  this  register  was  made  the  ground  of  con- 
demnation. It  is  necessary  to  notice  the  case  of  Dawson  v. 
Atty,l  in  which  there  is  a  very  nice  distinction  between  a  policy 
on  ship,  and  a  policy  on  goods ;  it  might  be  said  in  every  case  of 
a  policy  on  goods,  where  the  defence  was  seaworthlessness,  that 
the  owner  of  the  goods  may  have  an  action  against  the  owner  of 
the  ship,  for  not  being  seaworthy  in  other  respects,  as  well  as 
for  not  being  seaworthy  because  she  is  not  properly  documented; 
but  it  has  notwithstanding  always  been  held  an  answer  to  an 
action  on  a  policy  on  goods,  that  the  ship  was  not  seaworthy.  It 
is  not  however  necessary  for  us  to  decide  that  question  here.  In 
the  case  of  Bell  v.  Carstairs,  the  deficiency  was  in  a  necessary 
L  *3B0  ]  document,  and  the  want  *of  it  was  necessarily  a  sufficient 
ground  for  the  decision  in  that  case.  It  might  be,  that  the  want 
of  a  paper  required  only  by  the  treaty  with  another  country 
might  be  a  fatal  objection  ;  but  it  is  not  necessary  to  decide  that 
point,  as  there  is  not  even  proof  that  any  treaty  with  Denmark, 
or  ordinance  of  that  country  required  it.  As  to  another  point, 
respecting  the  double  loss,  this  policy  of  insurance  is  a  very 
strange  instrument,  as  we  all  know  and  feel ;  in  practice  I  know 
of  cases  in  the  Court  of  King's  Bench,  where  such  expenses  have 
been  recovered  as  an  average  loss,  without  making  any  distinc- 
tion whether  it  was  recoverable  as  an  average  loss  from  damage 
repaired,  or  within  the  words  of  the  permission  to  "  sue,  labour, 
and  travail,  &c.  ;"§  and  as  no  such  distinction  has  been  made, 
we  find  it  safer  to  adhere  to  the  practice  which  has  obtained, 
and  to  call  it  all  average  damage ;  and  therefore  the  rule  must 
be  discharged  as  to  the  whole  sum.  ^i^^  discharged. 

+  12  R.  E.  557  (14  East,  374).  writers  of  authority  :    Phillips,    5§ 

X  7  East,  367.  1136,  1173;  Arnold,  5th  edit.  p.  781*. 

§  The  dictum  that  such  expenses  And  see  Aitchison  y.  Lohre  (H.  L. 

may  be  recovered  as  average  loss  (as  1879)  4  App.  Cas.  755,   per    Lord 

distinguished  from  suing,  labouring,  Blackburn,  at  p.  763, 49  L.  J.  Q.  B. 

&c.),  has  been  questioned  by  text  123,  41  L.  T.  323.— B.  C. 
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LEVY  V.  VAUGHAN.f  1812. 

LEVY  V.  BUCK.  ^!Li^- 

(4  Taunt.  387—399.)  r  jgj  -i 

A  policy  contained  a  warranty  by  the  assured  against  confiscation  by 
the  Qoyemment  in  the  ship^s  port  of  discharge.  A  vessel  destined  to 
discharge  at  Pillau,  anchored  two  German  miles  from  Pillau,  three 
English  miles  without  the  roadstead  where  vessels  unload  in  order  to 
come  over  the  bar  into  the  inner  harbour;  and  was  captured  at  her 
moorings  by  soldiers  coming  off  in  a  boat  from  Pillau :  Held,  that  this 
loss  was  not  within  the  warranty. 

These  were  actions  upon  a  policy  of  insurance  at  and  from 
London  to  any  port  or  ports,  place  or  places  in  the  Baltic, 
backwards  and  forwards,  including  the  risk  of  transhipment  into 
boats,  craft,  lighters,  and  vessels  of  any  denomination,  to  and 
from  the  vessel,  as  also  inland  navigation,  and  land  carriage,  or 
any  other  conveyance,  until  the  goods  were  safely  delivered  at  the 
houses  or  warehouses  of  the  different  consignees  ;  with  leave  to 
seek,  join,  and  exchange  convoys,  carry  and  exchange  simulated 
papers,  clearances,  and  ship's  papers,  sail  under  any  flag,  touch, 
stay,  and  trade  at  any  ports,  places,  and  islands,  particularly 
Gothenburgh  and  Ystadt,  for  all  purposes  whatsoever,  take  in 
and  discharge  goods  wherever  the  ship  might  touch  at,  and  (in 
case  the  commander  of  the  vessel  should  find  it  dangerous  to 
enter  either  of  the  above  ports  and  places,  or  not  be  allowed  to 
discharge  the  cargo,)  with  leave  to  return  to  any  ports  and 
places,  until  the  goods  were  safely  landed  and  housed  or  ware- 
housed ;  upon  goods  by  the  ship  Courier ^  with  leave  to  declare 
and  value  them  thereafter;  the  insurers  to  pay  average  separately 
on  each  species  of  goods  as  if  so  insured,  and  on  each  separate 
package :  the  declaration  of  interest  to  be  witnessed  by  two  of 
the  underwriters,  which  should  be  considered  as  binding  for  the 
whole ;  and  in  case  of  loss,  capture,  seizure,  or  detention  by  any 
power  whatever,  the  insurers  were  to  pay  a  loss  within  two 
months  after  receipt  of  advice  thereof,  without  waiting  for 
oflScial  documents.  And  the  goods  were  thereby  warranted  free 
from  confiscation  by  the  Government  in  the  ship's  port  or  ports 

t  See  note  to  Brcncn  t.  Tiernetj,  10  E.  E.  699.— E.  C. 

T  T  2 
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Levy  of  discharge.  The  causes  were  tried  at  the  sittings  after 
Vaughak.    Michaehnas  Term,  1811,  at  Guildhall,  before  Mansfield,  Ch.  J., 

[  •388  ]  *when  the  facts  proved,  and  afterwards  agreed  on  by  the  counsel 
in  their  attempt  to  frame  a  special  verdict,  were,  that  the 
plaintiff  effected,  and  the  defendant  subscribed  the  policy  ;  that 
the  insurance  was  declared  to  be  on  the  goods  specified  in  a 
memorandum  indorsed,  and  the  goods  were  valued;  that  the 
goods  were  shipped  at  London,  and  that  the  interest  was  as 
averred :  that  a  licence  was  obtained  for  the  adventure,  under 
conditions  which  were  complied  with  by  the  plaintiff ;  that  on 
the  1st  of  October,  1810,  the  vessel  with  the  goods  insured  on 
board  her,  sailed  from  London  on  the  voyage  insured  towards 
Pillau,  the  port  to  which  she  was  destined,  and  on  the  14th  day 
of  November  in  the  same  year,  in  the  course  of  the  said  voyage, 
and  whilst  proceeding  thereon  towards  the  port  of  Pillau,  in  the 
Baltic,  for  the  purpose  of  there  discharging  her  cargo,  if  not 
found  dangerous  by  the  commander,  but  before  her  arrival  in 
that  port,  or  in  the  roads  thereof,  was  on  the  high  seas  forcibly 
seized  and  taken  possession  of  by  certain  persons  exercising  the 
powers  of  government  at  Pillau ;  and  the  ship  was  afterwards 
forcibly  carried  into  the  roads  of  Pillau  by  the  persons  who  had 
so  seized  her,  who  after  having  discharged  in  the  roads  a  part 
of  the  cargo  from  the  ship  into  lighters  at  the  place  to  which 
she  was  so  forcibly  taken,  conveyed  the  ship,  with  the  residue  of 
her  cargo  on  board  her,  into  the  port  and  harbour  of  Pillau,  and 
the  goods  so  put  into  the  lighters,  and  the  rest  of  the  cargo, 
were  on  the  20th  of  December,  1810,  condemned  and  confiscated 
by  the  sentence  of  a  competent  tribunal  at  Konigsberg  in 
Prussia,  and  thereby  were  wholly  lost  to  the  several  persons 
interested ;  and  that  the  place  where  the  ship  and  cargo  were 
lying  when  so  seized  was  not  (according  to  the  plaintiff's 
expression)  in  any  port,  and  that  no  ship  or  vessel  was  ever 
known  to  discharge,  or  could  safely  discharge  her  cargo,  or  any 
part  thereof,  at  that  place ;  nor  was  any  part  of  the  cargo  of  this 

[  *38:)  ]  ship,  the  Courier,  there  *discharged.  There  were  also  questions 
upon  returns  of  premium  for  convoy  and  arrival,  which  it  ulti- 
mately became  unnecessary  to  decide.  The  defendant  contended, 
that  the  question  whether  the  ship  was  in  port  was  matter  of  law, 
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and  conceived  that  a  special  verdict  thus  expressed,  determined  Lett 
the  point  of  law  :  he  therefore  was  desirous  to  vary  this  state-  vaxtouan. 
ment,  by  expressing  the  facts  found,  to  be,  that  the  ship  on  the 
14th  of  November,  1810,  arrived  within  eight  English  miles  of 
Pillau,  the  port  to  which  she  was  destined,  and  came  to  an 
anchor  there  at  the  distance  of  eight  English  miles  from  the 
shore,  with  the  intention  of  proceeding  nearer,  when  an 
opportunity  offered  ;  and  that  on  the  17th  of  November  in 
the  same  year,  while  the  ship  continued  at  anchor  in  the  same 
situation,  she  was  forcibly  seized  and  taken  possession  of  by 
certain  persons  exercising  the  powers  of  government  at  Pillau, 
and  was  afterwards  forcibly  carried  nearer  to  Pillau  by  the 
captors ;  and  that  when  seized,  she  was  not  lying  in  any  "  place 
usually  denominated "  port.  The  evidence,  upon  the  effect  of 
which  the  question  arose,  was,  that  the  vessel  came  to  anchor  on 
the  14th  November  in  about  16  fathoms  water,  about  two  German 
or  nine  English  miles  from  the  shore,  and  was  not  at  that  time 
in  the  roads  of  Pillau  ;  she  lay  there,  the  master  remaining  on 
board,  till  the  17th,  when  a  boat  with  three  soldiers  came  out 
from  Pillau,  and  carried  her  into  the  inner  harbour ;  the  roads 
of  Pillau  terminate  about  one  German  mile  from  the  shore.  It 
is  usual  for  vessels  to  unload  part  of  their  cargo  before  they  go 
into  the  inner  harbour  of  Pillau,  when  they  draw  too  much  water 
to  go  in  without  it.  Part  of  her  cargo  was  unloaded  by  the 
captors  in  the  outer  roads.  Many  ships  were  in  the  same  place 
waiting  their  turn  to  unload,  and  get  in  over  the  bar.  A 
merchant  on  shore,  to  whom  the  cargo  was  consigned,  was 
waiting  an  opportunity  to  apprize  this  vessel  of  the  *danger  of  [  ♦890  ] 
going  into  Pillau,  but  could  not  effect  it :  the  vessel,  however, 
was  not  waiting  for  information  at  the  place  where  she  cast 
anchor,  but  for  an  opportunity  to  get  in ;  and  the  question  upon 
which  the  defence  turned,  was,  whether,  as  the  ship  was  seized 
by  a  force  coming  out  from  her  port  of  discharge,  while  she  was 
waiting  off  the  port  for  an  opportunity  to  get  in,  this  loss  was 
not  within  the  warranty.  Mansfield,  Ch.  J.  directed  the  jury, 
that  if  they  thought  that  the  vessel  was  seized  without  the  port, 
the  capture  was  not  within  the  terms  of  the  warranty.  The  jury 
found  a  verdict  for  the  plaintiff  generally,  subject  to  the  point 
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Lbvt       reserved,  and  with  liberty,  in  the  second  case,  to  torn  it  into  a 
YAuoHAKt    special  verdict. 

Vavghan,  Serjt.  in  Hilary  Term,  1812,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  against  which 
[cause  having  been  shown  and  counsel  heard  in  support  of  the 

rule,] 

r  394  ]       Mansfield,  Ch.  J. : 

The  case  of  Dalgleish  v.  Brooke  t  certainly  cannot  be  recon- 
ciled to  the  decision  in  Brown  v.  Tierney.l  There  is  no  solid 
distinction  between  the  latter  case  and  this.  The  intent  of  the 
parties  who  entered  into  this  contract  certainly  was,  that  whether 
the  ship  lay  five,  six,  or  seven,  or  eight,  or  nine  miles  from  the 
shore,  if  she  could  be  taken  by  one  or  two  soldiers  going  out  in  a 
boat,  which  never  would  go  out  to  what  is  properly  called  the  open 
sea,  or  by  any  such  force  coming  from  the  government  of  the 
country,  the  underwriters  should  be  protected  ;  but  the  contract 
is  such  as  the  parties  have  made  it ;  and  if  it  does  not  effectuate 
their  purpose,  the  Court  cannot  apply  a  remedy.  It  is  very 
desirable  that  the  decisions  of  the  Court  should  agree,  and  the 
case  of  Brown  v.    Tiemey  is  very  much  shaken   by  that  of 

Dalgleish  v.  Brooke. 

Cur.  adv.  rwft. 

Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

He  recapitulated  the  terms  of  the  policy,  and  the  warranty  to 
be  free  from  confiscation  by  the  Government  in  the  ship's  port 
or  ports  of  discharge.  There  certainly  have  again  and  again 
been  recoveries  in  cases  where  as  in  that  first  case  of  capture  by 
a  privateer  from  Dantzic,  and  another  case  of  capture  off  Wismar, 
the  underwriters  have  been  made  liable  for  the  capture,  being  a 
capture  of  that  very  sort  which  they  intended  to  guard  against, 
but  had  not  sufficiently  expressed,  viz.  any  sort  of  capture  by  a 
force  issuing  out  of  the  port  to  which  they  were  destined.  In 
this  case  I  am  not  sure  that  they  did  not  mean  to  express  "  any 
sort  of  capture  by  the  government  of  the  ship's  port  or  ports  of 

t  AnU,  p.  476  (15  East,  306).  J  10  E.  E.  599  (1  Taunt.  317). 
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discharge : "  if  *they  had  said  "  of  "  instead  of  "  in,"  they  would        Lbvt 

have  been  safe ;  and  I  have  looked  at  it  again  and  again,  to  see     yavquajx. 

if  I  could  give  the  same  sense  to  the  word  **  in,"  as  to  the  word      [  ♦ass  ] 

*'  of ;  "  but  I  think  it  cannot  be  done,  and  it  was  not  contended 

that  it  could  be  so  construed.    It  might  have  happened  in  this, 

as  in  many  other  instances,  that  the  ship  went  into  the  port,  for 

the  very  purpose  of  giving  notice  of  her  circumstances,  and  that 

the  soldiers  might  come  out  to  take  her.    In  this  case  certainly 

the  ship  intended  to  go  into  Pillau,  and  all  on  board  intended  it; 

she  was  clearly  not  waiting  off  the  port  to  gain  intelligence  :  she 

had  no  idea  of  waiting  for  information,  it  was  decided  that  she 

should  go  into  Fillau :  and  the  question  is,  whether  having  come  to 

an  anchor  with  that  intention,  she  should  be  deemed  to  be  within 

the  port.    It  was  clear  that  this  ship  was  not  got  into  the  roads 

of  Pillau,  she  was  in  a  place  where  no  ship  had  ever  begun  to 

unload,  one,  two,  or  three  miles  without  any  place  where  ships 

have  ever  been  accustomed  to  unload.    Can  we  then  say  that  the 

underwriters  are  protected  under  this  warranty?    Under  this 

word  "  in,"  the  capture  or  confiscation  must  begin  in  the  port  of 

discharge,  and  we  canilot  say  that  the  loss  comes  within  the         ' 

warranty,  because  she  was  very  near  it,  but  was  not  "  in  "  her 

port  of  discharge.    I  was  in  hope  that  the  Court  of  King's  Bench 

would  have  carried  this  warranty  further  in  their  interpretation 

in  the  case  from  the  port  of  Wismar,  but  they  have  not  done  it. 

Considering  both  cases  therefore,  we  must  say,  that  we  cannot 

discharge  the  underwriters  from  this  risk,  and  that  it  is  not 

within  the  warranty.    In  the  case  of  Dcdgleish  v.  Brooke,  in  the 

Court  of  King's  Bench,  the  ship  was  actually  in  a  place  where 

ships  began  to  unload,  and  where  she  did  unload :   we  must 

therefore  say,  that  the  plaintiffs  are  entitled  to  recover.    The 

underwriters  have  certainly  been  very  unfortunate  in  *the  choice      C  *^^^  J 

of  their  expressions,  but  such  is  the  contract  they  have  made, 

and  this  is  our  interpretation  of  it. 

Rule  discharged. 

The  Court  extended  the  permission  to  turn  the  case  into  a 
special  verdict  to  both  the  causes,  and  all  others  upon  the  same 
policy,  on  bringing  the  money  into  Court  within  a  week. 


J 
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Lett  In  Michaelmas  Term,  1812,  the  counsel  having  been  as  before 


r. 


Vaughan.  mentioned,  unable  to  agree  on  any  terms  descriptive  of  the  fiicis 
of  the  case,  which  would  not,  as  they  conceived,  be  coneliiBi^e 
of  the  question  on  the  one  side  or  the  other,  Shepherd  moved 
that  the  Court  would  settle  the  special  verdict. 

Per  Curiam  : 

The  Court  did  not  hear  the  cause  tried :  how  can  they  say  in 

what  terms  the  special  verdict  shall  be  drawn. 

Lens  and  Vavghan,  Serjts.  urged  that  the  parties  wanted  to 
raise  the  question  of  law,  and  prayed  that  if  the  Court  eould 
not  settle  the  special  verdict,  then  the  defendants  might  be 
allowed  to  put  it  into  the  shape  of  a  bill  of  exceptiouBy  or 
a  demurrer  to  evidence;  as  the  parties  wished  to  argue  the 
doctrine,  in  which  they  conceived  themselves  supported  by  the 
case  of  Jarman  v.  Coape,  18  East,  894,1  that  every  place  where 
a  ship  is,  or  can  be  taken  by  a  land  force  issuing  from  the  port» 

is  a  place  within  the  port. 

I 

Mansfield,  Ch.  J. : 

As  you  now  state  the  fact,  it  is  quite  ridiculous  to  turn  ibis 
case  into  a  special  verdict :  if  the  ship  was  at  the  distanee  of 
[  'SOT  ]  two  German  miles,  it  *is  impossible  to  contend  she  was  in  porL 
According  to  the  defendant's  doctrine,  if  a  ship  in  the  veiy  bar 
of  Pillau  is  taken  by  a  privateer  from  another  place,  which,  in 
violation  of  the  neutrality  of  the  port,  runs  in,  and  takes  the 
vessels,  the  Court  ought  to  hold  that  that  was  not  a  captuie  in 
port. 

(Lens  admitted  this  consequence.) 

I  really  do  not  think  this  Court  ought  to  give  their  sanetion  to 
a  special  verdict  to  be  carried  to  another  court  upon  a  point, 
upon  which  no  sort  of  doubt  can  be  raised ;  and  unless  we  can 
overturn  every  case  which*  has  been  hitherto  decided,  in  both 
courts,  there  is  no  point  here :  if  the  fact  had  been  found  the 

t  12  E.  E.  374. 
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other  way,  and  the  ship  had  begun  unloading  at  this  place        Levy 
Tyhere  she  lay,  there  might  have  been  a  question ;  but  we  cannot    vauohak. 
do  it,  where  we  have  not  a  doubt  upon  the  point.    The  conse- 
quence is,  that  there  must  be  a  judgment  for  the  plaintiff. 

Heath,  J. : 

A  bill  of  exceptions  would  not  aid  the  defendant.  If  the 
point  cannot  be  raised,  the  verdict  must  stand. 

Chambre,  J. : 

If  the  defendants  had  tendered  a  bill  of  exceptions  at  trial,  it 
would  not  have  subjected  the  Court  to  the  imputation  of  sanc- 
tioning an  absurdity;  but  to  permit  it  to  be  tendered  now, 
would  be  the  special  indulgence  of  the  Court,  and  would  be 
giving  it  their  sanction.  The  term  confiscation  most  strongly 
implies  that  the  ship  is  to  be  within  the  limit  of  a  municipal 
jurisdiction,  where  the  municipal  force  will  come  out  and  take 
her ;  besides,  it  is  to  be  proved  on  the  defendant's  part,  what 
are  the  limits  of  the  port  of  discharge,  in  order  to  shew  that  the 
ship  came  within  it,  but  he  does  not  shew  that. 

GiBBS,  J. :  [  398  ] 

Whether  the  ship  was  in  port  or  not,  is  a  fact  of  which  the 
Court  cannot  judge  merely  from  seeing  that  the  ship  anchored 
at  such  and  such  distances  from  such  and  such  points.  I  was 
very  desirous  to  hear  my  brother  Vaughan,  because  I  was  fully 
of  opinion  with  the  plaintiff's  counsel,  and  wished  to  be  cor- 
rected if  wrong.  No  special  verdict  can  be  made  in  this  case 
certainly.  The  evidence  was,  that  the  ship  was  intended  to  go 
into  port,  not  that  she  was  in  port ;  and  upon  the  facts  stated 
by  the  Chief  Justice,  there  can  be  no  point.  The  defendant  will 
remember  it  is  for  the  underwriters  to  bring  themselves  within 
the  exception,  by  shewing  that  she  was  in  port  when  taken :  it 
is  not  for  the  plaintiff  to  shew  she  was  not  in  port.  I  think  the 
defendants  rely  too  much  from  Dalgleish  v.  Brooke.  No  doubt 
the  underwriters  meant  to  guard  themselves  against  all  land 
captures :  but  in  order  to  obtain  that  end,  they  ought  to  have 
made  a  more  appropriate  contract.    They  thought  they  should 
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Levy       attain  it  by  guarding  against  all  captures  in  port,  but  it  is 
Vauohak.    against  captures  in  port  that  they  have  guarded.    It  is  cited  by 
the  defendants'  counsel  as  the  doctrine  of  the  Court  of  King's 
Bench  in  Jarman  v.  Coape  that  that  Court  has  extended  the  term 
"  port "  so  widely  as  to  cover  all  land  risks.     To  what  extent 
that  Court  would  extend  the  principle,  the  defendants  do  not 
say,  but  I  do  not  apprehend  the  Court  of  King's  Bench  have 
gone  so  far,  as  to  hold  that  to  be  the  port,  where  vessels  do  not 
unload.     See  what  monstrous  consequences  it  would  lead  to,  if 
either  when  a  vessel  having  arrived  in  the  port,  is  captured  in 
the  port  by  an  extraneous  naval  force,  that  is  not  to  be  deemed 
a  capture  in  the  port ;  or  if,  when  a  vessel  lying  at  any  distance 
out  of  the  port,  is  captured  by  a  force  issuing  out  of  the  port, 
that  is  to   be  considered  as  a  capture  in  the  port !      It  is 
[  ♦399  ]      impossible  to  contend  that  this  doctrine  is  *to  prevail.      The 
language  of  Le  Blanc,  J.,  in  Jarman  v.  Coape,  which  is  relied 
on,  does  not  warrant  the  inference.    If  the  ship  comes  within 
the  haven,  and  lies  there,  meaning  to  begin  to  unload  her  cargo 
in  that  place,  I  do  not  think  there  will  be  any  difficulty  in  saying 
that  she  is  within  the  port.    And  Lord  Ellenbobough  left  it  to 
the  jury,  who,  with  their  usual  good  sense,  found  she  was  then 
in  a  spot  exempt  from  most  sea  risks,  and  hable  only  to  the 
risks  of  the  spot  where  she  intended  to  unload. 

Judgment  for  the  plaintiff. 
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C.  P.  TEINITY  TEEM. 


FREELAND  v.   WALKER  i8i2- 

(4  Taunt.  478—483.)  

If  a  licence  to  trade  be  limited  in  duration  to  a  certain  day,  and  the        [  478  ] 
vessel  has  not  completed  her  voyage  before  the  licence  expires,  it  is 
incumbent  on  the  plaintiff  to  prove  that  such  due  diligence  has  been 
used  by  the  master  of  the  vessel,  that  the  adventure  is  still  protected 
"within  the  spirit  of  the  licence. 

But  if  there  has  been  no  default  in  the  conduct  of  the  vessel,  the 
licence,  though  expired,  still  protects  the  adventure  till  its  completion. 

This  was  an  action  upon  a  policy  of  insurance  made  the  14th 
of  January,  1810,  upon  a  homeward  voyage  at  and  from  the 
ship's  loading  port  or  ports  in  the  Baltic,  to  her  port  or  ports  of 
discharge  in  the  United  Kingdom ;  warranted  to  arrive  safe  at 
Garlscrona.  The  ship  left  England  under  a  licence  to  sail  to 
Sweden  or  any  port  or  ports  in  the  Baltic  and  thence  back  to 
England  with  a  cargo  of  the  goods  specified;  and  it  was 
declared  that  that  licence,  which  was  dated  the  1st  of  July, 
1810,  should  remain  in  force  until  the  end  of  the  first  week  of 
December  then  next.  Upon  the  trial  of  the  cause  at  the  sittings 
at  Guildhall,  after  Michaelmas  Term,  1811,  before  Mansfield, 
Ch.  J.,  it  appeared  that  the  vessel,  which  had  sailed  from 
England  with  an  outward  cargo,  and  discharged  it  in  Russia, 
began  to  take  in  her  homeward  cargo  at  Libau  in  November ; 
that  she  obtained  her  clearance  on  the  29th  of  November,  and 
broke  ground  before  the  4th  of  December,  on  which  *day  the  C  •*79  ] 
licence  expired,  that  by  reason  of  shallow  water,  a  considerable 
part  of  her  cargo  was  necessarily  unshipped  and  carried  out 
over  the  bar  in  craft,  and  then  re-shipped ;  and  that  this  delayed 
the  vessel  fourteen  or  fifteen  days,  so  that  she  did  not  finally  get 
clear  of  the  harbour  until  the  29th  or  80th  of  December.  The 
vessel  arrived  at  Garlscrona,  but  was  too  late  by  five  days  to  join 
the  convoy,  and  proceeding  homewards  without  convoy  was 
afterwards  lost.    At  the  trial  it  was  objected,  that  the  licence 
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Fbexlakd    having  expired,  the  homeward  voyage  became  an  illegal  adven- 
Walkeb.     tur©-     The  jury,  however,  found  a  verdict  for  the  plaintiff, 
subject  to  this  question. 

Vaughan,  Serjt.,  had  in  Hilary  Term,  1812,  obtained  a  rule 
nisi  to  set  aside  the  verdict,  and  have  a  new  trial,  or  nonsuit, 
upon  the  authority  of  the  case  of  Leevin  v.  Cormuc,  Easter  Term, 
1810,  C.P.  post,  654  (4  Taunt.  483,  n.). 

Shepherd  and  Best^  Serjts.,  in  this  Term  shewed  cause 
against  the  rule : 

They  contended  that  the  adventure  was  not  vitiated  by  the 
circumstance  that  the  licence  had  accidentally  expired  before 
the  completion  of  the  voyage,  there  being  no  bad  faith  or  fraud, 
but  a  genuine  diligence  in  pursuit  of  the  voyage,  and  it  having 
been  the  effect  of  delays  incident  to  navigation,  that  the  ship 
had  not  sailed  for  England  in  time  to  complete  the  voyage 
[  480  ]  before  the  expiration  of  the  licence.  *  •  •  They  said  that 
the  same  point  had  been  lately  decided  in  the  Court  of  K.  B., 
in  certain  cases  of  Thompson  v.  Swansey  and  Hall  v.  Valentine^ 
before  Lord  Ellenborough,  Ch.  J.,  at  the  Sittings  after  Easter 
Term,  1811,  which  were  not  in  print,  and  also  in  Schroeder 
V.  Vaux,  15  East,  52,  which  was  a  much  stronger  case  than 
this,  for  there  the  vessel  had  not  attempted  to  sail  until  after 
the  licence  had  expired. 

Vaughan,  in  support  of  his  rule,  contended  first,  that  the 
warranty  that  the  ship  should  arrive  at  Carlscrona,  had  the 
effect  of  shortening  the  voyage  insured,  from  a  voyage  at  and 
from  her  port  of  loading  in  the  Baltic  to  her  port  of  discharge, 
to  a  voyage  at  and  from  Carlscrona  to  her  port  of  discharge,  in 
which  construction,  it  was  clear  that  the  voyage  had  never 
begun,  nor  the  ship  broken  ground  from  Carlscrona  until  long 
after  the  licence  was  expired,  and  so  the  voyage  homeward  never 
having  had  any  inception  as  a  legal  voyage,  the  policy  could  not 
attach  on  it ; 

[  481 1  ^^^  ^^^  Court  were  clear  that  the  insurance  was  on  the  whole 

voyage  at  and  from  the  port  of  loading  in  the  Baltic,  condi- 
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tionally,  indeed,  that  she  arrived  at  Carlscrona,  but  that  that    Free:,asd 
condition  being  fulfilled,  the  underwriter  was  liable  (taking  the     walkeb. 
voyage  to  be  legal,)  for  any  loss  that  might  have  happened 
before  the  ship's  arrival  at  Carlscrona  as  well  as  after. 

[He  then  argued  that  the  voyage  had  become  illegal  by  the 
expiry  of  the  licence,  and  cited  as  cases  shewing  that  this  dis- 
charged the  underwriters,  the  cases  of  MuUer  v.  Gernon,  8 
Taunt.  394 ;  and  Leevin  v.  Cormac,  reported  below.] 

It  is  not,  however,  incumbent  on  the  defendant  to  prove  that 
the  voyage  was  not  conformable  to  the  licence  and  illegal ;  but 
since  it  is  become  priind  facie  illegal  by  the  expiration  of  the 
licence,  it  is  at  all  events  necessary  for  the  plaintiff  to  prove  the 
circumstances  that  render  it  otherwise,  and  to  shew  that  he  has 
used  that  due  mercantile  diligence  which  may  be  an  excuse  for 
not  conforming  to  the  letter  of  the  *licence ;  and'  it  is  a  question  [  *^82  ] 
proper  for  the  consideration  of  the  jury,  whether  he  has  done 
that,  which  question  in  the  present  case,  was  never  submitted  to 
them. 

Shepherd  observed  that  it  had  never  been  objected  at  the  trial 
on  behalf  of  the  defendants,  that  there  had  been  any  laches  in 
obtaining  or  loading  the  cargo :  it  was  taken  for  granted,  that 
up  to  the  period  of  the  taking  in  the  cargo  at  Libau,  there  had 
been  no  loss  of  time. 

It  appearing  upon  reference  to  the  Judges'  notes,  that  this  point 
had  never  been  made  at  the  trial,,  nor  the  question  submitted 
to  the  jury,  the  Court  were  of  opinion  that  the  case  ought  to  be 
reconsidered.  Mansfield,  Ch.  J.  reprobated  the  conduct  of 
those  who  penned  these  licences,  and  made  them  to  terminate  at 
a  given  day,  without  the  slightest  allusion  to  any  contingency 
wherein  the  perils  of  the  sea,  the  act  of  God ;  of  the  enemy,  or 
accident,  could  prolong  the  voyage  for  a  single  hour ;  expressing 
themselves,  in  the  terms  of  the  licence,  as  if  they  took  it  for 
granted  that  the  whole  of  the  voyage  was  to  take  place  within 
the  days  limited,  yet  supposing  that  the  Court  can  look  into  all 
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FBEELA17D    tho  circumstances  of  the  voyage,  to  examine  whether  the  master 
Walkeb.     of  the  vessel  has  exercised  due  diligence. 

GiBBs,  J.  observed,  in  the  course  of  the  argument,  there  had 
been  at  least  fifty  cases  in  the  King's  Bench,  where  the  plain- 
tiffs had  recovered,  although  the  licence  had  expired  at  the 
time  of  the  loss,  and  it  never  had  been  attempted  to  put  the 
case  upon  the  point  of  the  licence  being  expired  at  the  time  of 
the  capture. 

[483]  The  Court  made  the  rule  absolute;  the  defendant   giving 

judgment  as  of  this  Term,  and  agreeing  to  bring  no  writ  of  error 
or  bill  in  equity. 


}^^\  LEEVIN  V.   CORMAC. 

June  4. 
(4  Taunt.  483,  n.— 487,  w. ) 

[  4S3,  ff.  ]  A  voyage  legalized  in  its  commencement  by  a  licence  for  four  montlia 

which  expires  during  the  voyage,  may  be  legally  finished,  if  speciAl 
circumstances,  not  in  the  power  of  the  licensed  person  to  control,  clear 
of  fraud  and  laches  on  his  part,  have  protracted  the  voyage. 

But  it  is  incumbent  on  the  assured  to  prove  the  special  circumstances. 

It  is  not  necessary  that  the  ultimate  port  of  discharge  of  a  licensed 
ship  should  be  specified  in  her  clearance  from  Great  Britain. 

This  was  an  action  upon  a  policy  at  and  from  London  to  Got- 
tenburgh  and  any  port  or  ports  of  discharge  in  the  Baltic,  to 
return  5  per  cent,  if  sails  with  convoy  for  Gottenburgh,  and 
arrives,  and  5  per  cent,  more  if  she  sails  for  her  port  of  delivery 
and  arrives.  This  ship  obtained  a  licence  dated  the  8rd  of 
February,  1808,  with  the  usual  proviso,  that  the  ship  should  be 
proceeding  direct  to  the  port  of  discharge  specified  in  her  clear- 
ance, and  expressing  that  the  licence  should  remain  in  force  four 
months.  The  ship  was  intended  to  go  to  the  Baltic,  but  she 
cleared  out  from  London  for  Gottenburgh,  and  her  clearance 
expressed  no  other  port  of  discharge,  she  sailed  from  London  on 
the  18th  and  from  the  Downs  on  the  26th  of  February,  for 
Mosterland  ;  in  her  passage  from  thence  to  Gottenburgh  she  was 
delayed  20  days  by  adverse  winds,  but  she  reached  Gottenburgh, 
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where  she  was  detained  Bome  time  by  an  embargo,  which  how-  Lbevik 
ever  was  taken  off  at  the  request  of  the  British  minister  at  CtoBMAc. 
Stockholm,  and  she  left  Gottenburgh  again  on  the  22nd  of  May 
for  Memel,  a  further  port  in  her  way  to  Conisburgh;  in  her 
course,  she  was  driven  into  Malmoe  roads  for  five  days  by  stress 
of  weather  ;  the  four  months  specified  in  the  licence  expired  on 
the  8rd  of  June,  1808,  and  on  the  18th  of  June  she  was  captured 
in  Pillau  roads.  Upon  the  trial  of  this  cause,  at  the  Sittings 
after  Hilary  Term,  1810,  before  Mansfield,  Ch.  J.  at  Guildhall, 
the  subscription,  loss,  and  interest,  being  proved,  the  defence  as 
to  the  loss,  was,  that  the  voyage  was  not  warranted  by  the 
licence,  for  two  reasons ;  first,  because  the  ship  was  not  proceed- 
ing to  the  port  of  discharge  specified  in  her  clearance,  and  there- 
fore was  not  within  the  exception  in  the  orders  in  council  of  11th 
November,  1807,  which  it  was  necessary  she  should  comply  with, 
notwithstanding  her  licence :  secondly,  that  at  .the  time  of  her 
capture,  she  was  engaged  in  an  illegal  adventure,  the  licence 
being  expired.  The  plaintiffs  did  not  call  the  attention  of  his 
Lordship  and  the  jury  to  the  evidence  of  the  embargo  at  Got- 
tenburgh, as  furnishing  a  special  exception  to  the  obligation  to 
complete  the  voyage  within  the  time  named  in  the  licence,  and 
the  fact,  not  appearing  material,  did  not  find  its  place  in  his 
Lordship's  notes ;  but  the  plaintiffs  relied  on  the  fact,  that  the 
voyage  was  legally  commenced.  And  the  defendant,  on  the 
other  hand,  did  not  advert  to  the  existence  of  the  embargo,  or  its 
insufficiency  as  an  exception,  but  relied  on  the  fact  that  the 
licence  was  expired.  It  was  further  urged  by  the  defendant, 
that  the  plaintiff  was  not  entitled  to  recover  any  return  of 
premium,  because  the  words  "and  arrives,"  mean,  if  she 
♦arrives  at  her  ultimate  destination,  and  completes  the  voyage ;  [  434, «.  ] 
and  moreover,  that  as  she  was  sailing  out  of  time  on  an  illegal 
voyage,  the  contract  could  not  be  applied  to  such  an  illegal 
adventure,  and  no  return  of  premium  was  recoverable.  The 
Chief  Justice  reserved  the  points,  subject  to  which  the  jury 
found  a  verdict  for  the  plaintiff. 

Lens,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  enter  a  nonsuit,  against  which, 
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Leeyiv  Shepherd^  Beat  and  Vavghan,  Serjts.  now  shewed  cause  : 

CoEMAc.  They  assumed  that  after  the  case  of  Spitta  v.  Woodman^  2 
Taunt.  416,1  it  would  not  be  urged  as  an  objection  to  the 
voyage,  that  the  ultimate  port  of  destination  was  not  specified  in 
the  clearance  from  London :  the  only  question,  therefore,  was, 
whether  the  voyage  was  protected  by  the  licence.  It  would  be 
singular  to  say,  that,  when  a  ship  sails  legally  by  licence,  if 
fairly  proceeding  on  her  voyage,  she  fails,  by  reason  of  anex- 
pected  circumstances,  to  complete  it  within  the  time  specified  by 
the  licence,  the  voyage  shall  therefore  become  illegal.  Sir  W. 
Scott  has  held  that  under  such  circumstances  a  ship  is  not 
liable  to  confiscation.  He  thought  not  only  that  it  must  be 
so  decided  at  this  day,  but  that  formerly,  when  licences  were 
argued  to  be  atrictiasimi  juris,  it  would  so  have  been  held.  Case 
of  Goede  Hoop^  Edwards,  326.  That  was  the  case  of  a  licence 
from  Charente,  Bourdeaux,  or  any  port  of  France  not  blockaded, 
to  any  port  of  Great  Britain,  to  continue  in  force  for  six  months 
from  15th  November,  1808 :  one  month  for  that  voyage  would 
be  almost  the  longest  possible  time  that  could  be  necessary ;  for 
usually  a  few  days  will  suffice.  Sir.  W.  Scott  lays  it  down  as  a 
general  rule,  that  where  no  fraud  has  been  committed,  where  no 
fraud  is  meditated,  as  far  as  appears,  and  where  the  parties  have 
been  prevented  from  carrying  the  licence  into  literal  execution 
by  a  power  which  they  could  not  control,  they  shall  be  entitled 
to  the  benefit  of  its  protection,  though  the  terms  may  not  have 
been  literally  and  strictly  fulfilled.  In  that  case  the  vessel 
sailed  in  August,  1807,  in  ballast,  to  Marrennes,  in  France,  she 
was  there  chartered  to  Bochelle,  sailed  on  28th  March,  1809, 
arrived  on  1st  April  at  Rochelle,  completed  her  loading  on  13tb 
May,  sailed  from  Bochelle  on  the  29th  of  June,  having  been 
detained  to  that  time  by  an  embargo,  and  was  taken  on  the 
same  day.  So  there  the  ship  did  not  even  begin  her  voyage  till 
six  weeks  after  the  licence  had  expired  ;  yet  it  was  held  that  she 
was  covered  by  the  licence.  The  object  of  all  these  voyages  to 
the  Baltic,  and  to  all  these  countries,  which,  as  Sir  W.  Scott 
says,  are  more  or  less  belligerent,  is  to  seek  a  port;  to  find 
persons  who  are  in  so  mitigated  a  state  of  restraint,  that  they 

t  11  E.  E.  628. 
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can  venture  to  purchase  a  British  cargo  :  this  may  be  termed  a  Lbcvik 
voyage  of  discovery  to  find  a  port.  The  time  that  such  a  voyage  cobmac. 
will  occupy,  must  therefore  necessarily  be  uncertain.  If  this 
ship,  then,  had  been  taken  by  a  British  force,  and  brought  in 
hither,  she  would  not  have  been  condemned  in  the  Court  of 
Admiralty:  this  Court  will  decide  the  validity  of  the  present 
contract  *of  insurance,  on  the  same  criterion  of  legality  and  [  **8^»  *•  ] 
illegality  of  trade,  which  governs  the  Court  of  Admiralty.  The 
case  of  Potts  v.  Bell,  8  T.  R.  548,+  went  on  that  ground,  where  a 
bill  of  exceptions  was  tendered  to  the  direction  of  Bulleb,  J.  in 
this  Court,  and  the  Court  of  King's  Bench  said,  that  as  it  was  in 
numerous  instances  in  the  Court  of  Admiralty  held  illegal,  it 
would  be  a  monstrous  anomaly  to  hold  the  voyage  legal  in  the 
Court  of  King's  Bench.  In  like  manner,  where  the  Court  of 
Admiralty  holds  the  voyage  to  be  legal,  this  Court  will  also  do 
the  same.  Sir  W.  Scott's  judgment  is  founded  on  good  sense. 
Case  of  Johan  Pieter,  Edwards,  354,  decides  the  same  point.  It 
is  clear  in  the  present  case,  that  these  were  the  same  goods,  and 
the  same  voyage  meant  to  be  protected  by  the  licence ;  no  inten- 
tional delay  was  practised :  and  though  it  does  not  appear  on  the 
Judge's  notes  that  the  ship  was  delayed  by  the  embargo,  yet  it 
appears  that  the  ship  was  delayed  by  contrary  winds  for  20 
days.  At  least,  since  the  question  of  fraud  or  intended  delay 
never  went  to  the  jury,  and  the  objection  arising  on  the  mere 
words  of  the  licence  is  answered  by  the  authorities  cited,  the 
consequence  is,  that  if  these  circumstances  of  the  embargo,  and 
adverse  winds,  are  important,  even  taking  it  as  incumbent  on 
the  plaintiff  to  shew  that  there  were  causes  which  honestly  pre- 
vented his  performing  the  voyage  within  time  of  his  licence, 
although  it  is  rather  incumbent  on  the  defendant  to  shew  the 
fraud  and  illegality,  (this  was  denied  by  the  Court,)  there  ought 
not  to  be  a  judgment  of  nonsuit,  but  the  Court  will  direct  a  new 
trial,  and  permit  the  plaintiff  to  prove  these  facts,  which  are  a 
sufficient  answer  to  a  defence  that  came  on  him  by  surprise.  At 
all  events,  the  ship  having  sailed  legally,  with  licence  and 
convoy;  the  plaintiff  is  entitled  to  a  return  of  premium  pro 
tanto:   this  case  is  distinguishable  in  that  respect  from  the 

t  6  B.  E.  452. 
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Lekyiv      general  case ;  for  here  the  return  is,   ''  if  the  ship   sails  \ntli 

CoBMAC.     convoy  to  Gottenburgh,  and  arrives,  and  a  further  return,  if 

the  ship  sails  with  convoy  to  her  further  port  and  arrives;" 

the  plaintiff  is  therefore  entitled  to  a  verdict  for  the  return  of 

premium  for  arrival  at  Gottenburgh. 

Lens,  in  support  of  the  rule,  insisted,  that  after  the  time  had 
expired,  the  plaintiff  was  without  a  licence,  if  the  limit  contained 
in  the  licence  was  at  all  to  be  attended  to.    If  it  had  been  a 
narrow  limitation  of  time,  some  allowance  might  have  been 
reasonable,  but  here  was  an  allowance  of  four  months  for  a  voyage 
which  might  not  last  four  weeks.    If  the  plaintiff  had  asked  of  the 
Privy  Council  a  longer  time,  he  probably  would  have  had  it ;  and 
as  he  had  exceeded  the  time  he  himself  had  fixed,  his  conduct  was 
illegal.    Why  was  any  time  fixed,  if  not  to  be  observed  ?  Though 
he  exceeded  only  by  a  short  period  after  the  four  months,  jet 
the  same  principle  would  apply  to  a  long  period.    In  the  case  o! 
the  Goede  Hoop,  Sir  William  Scott  evidently  labours  much  to 
get  rid  of  the  general  effect  of  the  restriction :  but  there  were 
special  circumstances  of  detention,  accounting  for  every  week  of 
the  time,  which  affords  a  clear  demonstration,  that  the  ship  could 
[•486,11.]    *not  otherwise  have  legally  proceeded.    Those  judgments  are 
bottomed  on  the  ground  that  there  were  unavoidable  accidents 
which  the  party  could  not  control;   it  nowhere  appears,  that 
in  this  case  such  circumstances  existed,  or  that  it  was  not  the 
choice  of  the  master  to  sail  so  late.    The  case  of  the  Johan 
Pieier  admitted  of  the  same  interpretation ;  and  so  far  were  these 
cases  from  shewing  that  the  law  was  altered,  and  that  licences 
were  not  now,  as  formerly,  stricti  juris,  they  only  shewed  that 
under  the  very  special  facts  of  those  cases,  an  excess  might  be 
excused,  but  by  no  means  established  the  principle  that  mere 
absence  of  fraud  will  suffice  to  legalize  the  delay.    On  the  27th 
September,  1809,  the  Privy  Council  had  issued  instructions, 
(since  the  date  of  one  of  these  judgments,  and  pending  the 
other,)  for  extending  the  times  specified  in  certain  licences,  from 
the  29th  September  to  8rd  of  October,  on  special  circumstances, 
and  giving  the  vessel  safe  passport  for  those  four  days :  so  far 
then  was  the  Privy  Council  from  supposing  that  any  circumstances 
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could  enlarge  the  time  of  a  licence,  that  they  thought  a  special  Lbbyin 
enlargement  necessary  for  a  short  period,  and  thought  that  it  was  coiuc^o. 
necessary  to  state  the  particular  grounds  on  which  the  enlarge- 
ment was  required;  evidently  contemplating,  that  the  licence 
extended  only  to  the  day  therein  mentioned.  The  Court,  there- 
fore, would  only  grant  a  new  trial  on  terms  of  indulgence :  if 
they  permitted  the  plaintiffs  to  amend  their  case,  it  must  be  on 
payment  of  costs.  The  plaintiff  was  not  entitled  to  a  return  of 
premium,  for  first,  the  words,  "and  arrives,"  over-reached  the 
\vhole  sentence ;  and  secondly,  it  was  begging  the  question,  to  say 
that  the  voyage  was  legal ;  and  the  illegality  would  be  retrospec- 
tive, so  as  to  prevent  the  return,  although  the  illegality  did  not 
commence  till  after  the  vessel  had  left  Gottenburgh. 

MiirsFiELD,  Gh.  J.  : 

The  merits  of  the  case  have  never  yet  been  examined  into.  The 
cases  decided  by  Sir  W.  Scott  deserve  the  greatest  attention: 
for  it  is  impossible  that  the  business  of  the  country  can  go  on,  if 
the  Court  of  Admiralty  adopts  one  line  of  decision,  and  the  courts 
of  common  law  another.  Much  may  be  said  on  the  necessity  of 
adhering  strictly  to  the  terms  of  those  licences ;  for  it  must  be 
supposed,  that  when  His  Majesty  annexes  a  condition  to  his 
licence,  it  means  something;  and  if  there  are  circumstances  which 
will  render  the  voyage  legal  beyond  the  time  mentioned  in  the 
licence,  they  ought  to  be  specified  in  such  licence ;  and  persons 
who  apply  for  such  licences,  ought  to  apply  for  the  full  time, 
within  which  a  ship  may  with  certainty  be  able  to  perform  her 
voyage.  Sir  William  Scott  has  decided  in  the  two  cases  cited, 
that  under  particular  circumstances,  (and,  to  be  sure  very  par- 
ticular circumstances  they  are,)  a  ship,  sailing  after  the  expiration 
of  the  time  specified  by  her  licence,  is  saved  from  confiscation  and 
capture.  He  is  a  Judge  of  great  repute  and  learning,  and  his 
opinion  is  entitled  to  great  authority.  It  seems  as  if  the  plaintiff 
had  never  read  his  licence  when  he  came  to  trial,  or  did  not  un- 
derstand it ;  or  had  no  idea  *that  circumstances  could  extend  the  [  •^87.  n.  ] 
time  thereby  limited,  for  he  was  not  ready  to  prove  at  the  trial 
those  circumstances  which  only  could  extend  his  licence :  it  would 
1)6  very  hard  that  the  defendant  should  therefore  be  put  to  the 

u  u  2 


660  1811.    C.  P.    4  TAUNT.  487,  n.  [ii.ii. 

Leeyiv  expense  of  another  trial,  where  there  was  no  mistake  of  the  Judge 
CoBMAc.  or  jury :  the  second  trial  therefore  must  be  on  payment  of  costs 
by  the  plaintiff:  I  say  nothing  of  the  return  of  premium,  because 
it  depends  on  the  former  question,  whether  the  point  may  ever 
arise ;  but  the  words  of  this  policy  are  very  different  from  the 
words  of  some  on  which  the  Courts  have  decided.  Let  all  the 
circumstances  proved  on  the  former  trial  on  which  there  was  no 
dispute,  the  subscription  of  the  policy,  interest,  and  capture,  and 
a  copy  of  the  licence  be  admitted. 

Rule  ahsolutefcr  a  new  trial  on  payment  of  costs. 


1812.  WAKE  V.  ATTT. 

■^^*-  (4  Taunt.  493—198.) 

r  493  n  A  broker,  in  pursuance  of  instructions  preyioualy  receiyed  from 

Sunderland,  effected  a  policy  at  Lloyd's,  at  a  time  when  a  letter  lay  on 
his  table  at  the  Coal  Exchange  unopened,  announcing  the  ship^s  loss. 
Held,  the  jury  were  warranted  in  finding  this  was  no  such  wiuit  of 
diligence  as  avoided  the  policy. 

In  order  to  shew  that  a  voyage  without  convoy  from  a  foreign  port  is 
illegal,  it  is  incumbent  on  the  underwriter  to  prove  that  there  is  convoy 
occasionally  appointed  from  that  port,  or  some  one  resident  there. 
authorized  to  grant  licences  to  sail  without  convoy. 

This  was  an  action  upon  a  policy  of  insurance  upon  the  ship 
Monarch,  and  freight,  at  and  from  Malta  to  Gibraltar  and  Lisbon, 
to  return  4  per  cent,  for  convoy  to  Gibraltar,  8  per  cent,  for 
convoy  from  thence  to  Lisbon,  and  12  per  cent,  for  such  propor- 
tion of  the  freight  as  was  due  for  the  cargo  discharged  at 
Gibraltar,  and  12  per  cent,  if  the  voyage  terminated  at  Gibraltar. 
[  •194  ]  Upon  the  *trial  of  the  cause  at  the  sittings  after  Michaelmas 
Term,  1810,  before  Mansfield,  Ch.  J.,  it  appeared  that  the  broker 
employed,  first  effected  the  policy  on  the  15th  of  October,  in  conse- 
quence  of  instructions  dated  the  13th  of  October  from  Sunderland ; 
he  had  not,  however,  completed  it  until  the  17th,  on  which  day 
about  ten  o'clock  in  the  morning  he  left  his  house  in  Southamp- 
ton Buildings,  Chancery  Lane,  with  the  policy  in  his  pocket,  pre- 
pared for  the  execution  of  the  underwriters,  and  went  to  the  Boyal 
Exchange,  where  he  procured  the  signature  of  the  defendant  about 
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eleven  o'clock,  without  having  previously  called  at  an  office  which  Wakr 
he  had  in  the  Goal  Exchange,  and  to  which  letters  addressed  to  attt. 
him  on  business  were  usually  directed.  It  was  his  habit  to  go  to 
the  Boyal  Exchange  and  transact  his  business  there  in  his  way  to 
his  office  in  the  Coal  Exchange.  Upon  arriving  at  his  office  on 
the  17th,  he  found  there  a  letter  which  had  come  by  that 
morning's  post,  from  his  principal  at  Sunderland,  written  on  the 
15th,  and  stating  that  he  had  received  on  the  14th  from  the  wife 
of  the  master  of  the  Monarch,  a  letter  in  which  the  master  stated 
that  the  ship  had  been  captured  nine  days  after  leaving  Malta  on 
the  passage  to  Gibraltar :  a  shipping  list  at  Lloyd's  stated  the 
Monarch  to  have  sailed  from  Malta  on  the  2nd  of  August.  Best, 
Serjt.  for  the  defendant,  contended  that  the  broker  had  been 
guilty  of  gross  and  palpable  negligence  in  not  going  to  his  office 
to  read  his  letters  relative  to  this  transaction,  before  he  went  to 
the  Koyal  Exchange  to  effect  the  policy :  and  Mansfield,  Ch.  J. 
left  it  to  the  jury,  whether  the  broker  ought  first  to  have  gone  to 
his  office  and  got  his  letters,  and  whether,  (adopting  BesVs 
phrases),  the  omission  were  gross  and  palpable  negligence  in  him. 
It  further  appeared  by  a  letter  from  the  master  of  the  vessel, 
which  had  lain  some  time  at  Malta  waiting  for  freight,  that  he 
had  at  length  chartered  her  for  this  voyage  to  *sail  without  [  ••195  ] 
convoy :  the  owner  knew  this  at  the  time  when  he  gave  instruc- 
tions for  the  policy ;  but  it  also  appeared  by  the  same  letter,  that 
it  was  not  known  when  any  convoy  would  be  appointed.  The 
vessel  had  no  licence  to  sail  without  a  convoy ;  and  Best  con- 
tended that  the  charter-party  was  therefore  illegal,  and  that 
although  the  owner  was  not  instrumental  to  the  sailing  without 
convoy,  yet  that  as  he  afterwards  was  aware  of  the  fact  of  her 
having  sailed  without  convoy,  before  he  gave  the  instructions  for 
this  policy,  that  was  such  a  privity  as  rendered  the  insurance 
void.     The  jury  found  a  verdict  for  the  plaintiff. 

Best,  in  Hilary  Term,  1812,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  have  a  new  trial,  upon  two  grounds,  first,  upon 
a  supposed  misdirection  of  the  learned  Judge,  for  that  it  ought 
to  have  been  left  to  the  jury  whether  it  was  in  the  power  of  the 
broker,  by  the  exercise  of  due  diligence,  to  have  acquired,  before 
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Wake  he  went  to  Lloyd's  and  completed  the  policy,  the  information 
Attt.  contained  in  the  letter  which  then  lay  on  his  table ;  for  that  if 
it  was,  it  was  his  duty  to  have  opened  and  read  the  letter  before 
he  effected  the  policy :  it  was  not  necessary,  in  order  to  vacate 
the  policy,  that  the  broker  should  have  been  guilty  of  gross  and 
palpable  negligence,  the  broker  being  an  agent  paid  by  the 
assured,  and  therefore  not  excusable  in  any  degree  of  negligence 
regarding  the  interests  of  the  latter. 

[There  was  another  ground  relating  to  a  now  repealed  statute 
as  to  sailing  without  convoy.] 

[  496  ]  Shepherd,  Serjt.,  in  this  Term  shewed  cause  : 

The  broker  had,  on  the  17th,  no  reason  to  expect  any  further 
instructions  relative  to  the  effecting  this  policy :  it  was,  there- 
fore, no  neglect  in  him  to  proceed  to  its  completion  without 
searching  his  office  for  further  advices.  There  was  no  reason 
to  think  the  Monarch  a  lost  or  missing  ship.  It  is  not  to  be 
contended  that  a  merchant  or  broker  must  invariably  open  all 
his  letters  of  the  day,  to  however  remote  a  part  of  the  town 
they  may  be  directed,  before  he  can  venture  to  transact  any 
business. 

Best  and  Blcsset,  Serjts.  contended,  in  support  of  their  rule, 
that  it  would  open  a  door  to  great  frauds  in  the  effecting  of 
policies,  if  a  broker  might  choose  whether  he  would  inspect  his 
advices  of  the  day  or  not,  before  he  transacted  his  business  at 
Lloyd's;  for  in  that  case,  whenever  he  had  reason  to  expect 
intelligence  of  loEses,  he  would  effect  his  insurances  without 
reading  his  letters.  In  London,  where  persons  are  in  the 
general  habit  of  receiving  letters  from  the  country  on  subjects 
relating  to  their  business,  they  ought  duly  to  look  at  their  letters 
before  they  proceed  to  transact  their  affairs;  more  especially 
if  they  be  agents  for  both  parties  to  a  contract,  as  a  broker 


[  497  ]      Mansfield,  Ch.  J. : 

It  was  somewhat  material  in  this  case  that  the  policy  was 
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begun  a  day  or  two  before  the  defendant  signed  it :  it  was  quite       Wakb 
a  chance  that  the  master  happened  to  write  detailing  the  loss       Arrr. 
to  his  wife  in  the  country,  who  wrote  to  the  owner.    There  is 
no  ground  to  say  the  jury  have  done  wrong.  ♦**■!■ 

GiBBSy  J. : 

This  matter  of  due  diligence  has  certainly  been  left  to  the 
jury,  and  they  have  decided  it.  The  question  is,  whether  the 
broker  had  a  right  to  presume  that  he  had  possession  of  all  the 
information  on  which  he  was  to  effect  the  policy,  and  the  jury 
have  found  that  he  was  entitled  to  presume  that  he  had  such 
information.  ♦    *    ♦  f 

Rule  discharged. 


LANGHOEN  v.  ALLNUTT.  JI812. 

(4  Taunt.  51 1—520. )]  "'^*" 

Under  a  liberty  to  touch  and  stay  at  all  ports  for  all  purposes  what-        [  511  ] 
soever,  the  stay  must  be  for  some  purpose  connected  with  the  further- 
ance of  the  adventure. 

Whether  the  purpose  is  within  the  scope  of  the  i>olicy,  is  a  question 
for  the  Court. 

The  policy  not  limiting  the  time  of  stay,  whether  a  ship  has  stayed 
an  unreasonable  time,  for  the  purpose,  is  purely  a  question  for  the  jury. 

Letters  of  an  agent  to  his  principal,  in  which  he  is  rendering  him  an 
account  of  the  transactions  he  has  performed  for  him,  are  not  admissible 
in  evidence  against  the  principal. 

Letters  written  by  an  agent  in  making  a  contract,  which  form  part  of 
the  contract,  or  of  the  res  guta,  are  admissible  in  evidence  against  the 
principal. 

Where  a  total  loss  is  recovered,  there  cannot  'also  be  a  return  of  pre- 
mium for  convoy,  because  the  total  loss  includes  the  entire  premium 
added  to  the  invoice  price. 

Tms  was  an  action  upon  two  similar  policies  of  insurance, 
dated  16th  June,  1810,  on  coffee,  sugar,  and  dyeing  wood  on 
board  the  ship  Constantia,  "  at  and  from  London  to  any  port  or 
ports,  place  or  places  in  the  Baltic,  backward  and  forwards,  and 
until  the  goods  were  safely  warehoused  at  the  house  or  ware- 
houses of  the  consignees,  including  the  risk  of  transhipment 
into  boats,  crafts,  lighters,  and  vessels,  of  any  denomination,  to 

t  The  passages  omitted  relate  to  the  point  imder  the  Convoy  Act.^E.  C. 
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LAiroBOBir  and  from  the  vessel;  with  leave  to  seek,  join  and  exchange 
allkutt.  convoys,  carry  and  exchange  simulated  papers,  clearances,  and 
ship's  papers,  sail  under  any  flag,  touch,  stay,  and  trade  at  all 
ports,  places,  and  islands,  for  all  purposes  whatsoever,  take  in  and 
discharge  goods  wherever  the  ship  might  touch  at,  and  in  case 
the  commander  of  the  vessel  should  find  it  dangeroos  to  enter 
any  of  the  above  ports,  or  in  case  if  not  allowed  to  diBchargethe 
cargo,  with  leave  to  return  to  any  ports  or  places,  until  the 
cargo  is  safely  landed,"  at  the  rate  of  25  guineas  per  cent,  to 
return  51.  per  cent,  for  convoy  from  Great  Britain  to  any  ports 
in  or  off  Sweden,  and  51.  per  cent,  from  any  port  in  or  o5 
Sweden  to  the  Baltic,  and  101.  per  cent,  for  arrival,  and  51.  per 
cent,  more,  if  discharges  her  cargo  in  Sweden.  In  case  of  loss, 
capture,  seizure,  or  detention  by  any  power  whatever,  to  pay 
such  loss  or  claim,  whatever  the  same  might  be,  after  notification 
of  the  same  signed  by  the  assured  of  that  policy,  without  waiting 
for  condemnation,  restitution,  or  any  official  documents ;  and  it 
was  thereby  agreed  that  that  vessel  might  touch  at  a  Swedish 
[  •612  ]  port  *for  orders.  The  plaintiffs  averred  interest  in  themselves, 
and  also  in  Living,  Downes,  &  Co.,  and  a  loss  by  hostile  capture 
and  Prussian  capture.  The  cause  was  tried  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1811,  before  Mansfield,  Ch.  J., 
when  it  appeared,  that  the  vessel  sailed  in  the  beginning  of  July, 
1810,  with  convoy,  with  a  cargo  which  was  expressed  in  the  bill 
of  lading  to  be  destined  for  Carlsham,  without  mention  of  any 
further  place :  the  invoices  expressed  the  goods  to  be  consigned 
for  the  account  of  Living,  Do^-nes,  &  Co.,  and  were  addressed 
to  Winberg,  Meyer,  &  Co.  for  orders.  It  was  proved  by 
Yandriel,  an  agent  of  the  consignors  at  Carlsham,  that  the 
Constantia  reached  Carlsham  on  the  28rd  of  July,  1810,  where 
another  vessel,  named  the  Elizabeth,  with  a  colonial  cargo,  like- 
wise belonging  to  Living,  Downes,  4;  Co.  and  addressed  to  the 
same  care,  had  also  at  the  same  time  arrived.  Winberg  and 
Meyer  acted  solely  under  the  directions  of  Yandriel.  They  were 
ordered  by  him  to  wait  for  instructions  from  Schreiber,  another 
agent  of  the  consignors,  who  was  sent  to  the  south  of  the  Baltic 
to  seek  for  a  market  for  the  cargoes,  and  to  ascertain  what  papers 
would  be  necessary ;  and  it  could  not  be  determined  whether  t^ 
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send  her  until  instructions  were  received  from  him.  Winberg  Lakohobn 
and  Meyer  dispatched  the  Elizabeth  to  Dantzic  with  all  the  allsutt. 
expedition  that  was  consistent  with  the  time  unavoidably  taken 
up  in  procuring  the  necessary  simulated  papers.  The  master 
of  the  Constantia  being  discontented  that  his  vessel  was  not 
discharged  upon  reaching  Carlsham,  where  he  supposed  his 
voyage  to  end,  refused  to  proceed :  his  reluctance,  however,  was 
overcome  before  Winberg  and  Meyer  had  procured  the  necessary 
documents  to  enable  the  Constantia  ♦to  sail.  It  being  ascer-  C'SIS] 
tained  that  confiscation  would  be  the  certain  consequence  of 
entering  Dantzic,  but  there  being  reason  to  believe  that  Stettin 
would  afford  a  safe  market  for  the  goods,  the  Elizabeth  on  the 
4th  of  October  went  to  Swinnemund,  the  port  of  Stettin,  where 
she  was  captured  on  the  7th.  Winberg  and  Meyer  dispatched 
the  Constantia  also  for  that  port,  without  any  other  delay  than 
was  requisite  to  obtain  for  her  the  necessary  simulated  papers ; 
and  she  sailed  for  that  place  on  the  11th  of  October,  but  upon 
her  arrival  on  the  12th  or  18th  of  October  at  Swinnemund,  she 
was  seized  by  the  Prussian  Government,  and  the  cargo  was 
confiscated  and  condemned  as  being  English,  in  pursuance  of 
the  continental  system  established  by  the  French  Government, 
and  adopted  in  Prussia.  The  defendants  contended  that  as  the 
vessel  had  lain  at  Garlsham  two  months  and  upwards  after  her 
arrival  there,  before  proceeding  to  any  port  of  delivery,  and  as 
there  were  no  orders  at  that  place,  when  she  arrived,  for  her 
proceeding  to  any  further  port,  whether  the  delay  proceeded 
from  the  laches  of  the  assured,  or  from  a  state  of  political 
events  which  rendered  it  impracticable  to  find  a  market,  the 
insurance  was  at  an  end,  and  the  defendant  discharged.  The 
policy,  they  urged,  did  not  include  a  permission  to  wait  in  any 
>  port  an  indefinite  time,  until  the  political  state  of  Europe  should 
be  altered ;  if  that  were  contended  for,  the  assured  might  hold 
the  underwriters  on  the  policy  for  many  years,  instead  of 
months,  and  of  this  matter  the  Court,  and  not  the  jury,  were  to 
be  the  judges.  The  defendants  also  contended  that  the  delay 
was  occasioned  by  other  causes  than  the  lime  required  to  procure 
the  papers ;  and  to  prove  the  refusal  of  the  captain  of  the  vessel 
to  proceed  with  the  ship  and  cargo  to  Stettin,  they  offered  in 


666  1812.    C.  P.    4  TAUNT.  514—515.  [k.k. 


Lanohobn  evidence  letters  from  Winberg  and  Meyer,  addressed  to  Living, 
Allnutt  I^o^p"^68  &  Co.,  and  giving  them  accounts  of.  the  progress  and 
r  *5i4 1  ^timate  *event  of  the  adventure,  and  of  the  efforts  Winberg 
and  Meyer  Had  from  time  to  time  made  to  expedite  the  ships. 
The  plaintiffs  objected  to  the  admissibility  of  this  evidence,  upon 
the  ground  that  what  an  agent  says  or  writes,  unless  in  the 
making  of  a  contract  for  his  principal,  is  not  evidence  against 
his  principal;  but  that  the  agents  themselves  ought  to  have 
been  produced  as  witnesses.  Mansfield,  Gh.  J.,  thought  the 
evidence  inadmissible,  but  very  reluctantly,  on  account  of  the 
expense  and  difficulty  of  obtaining  witnesses  from  abroad,  re- 
jected it.  He  thought  it  was  to  be  left  to  the  jury,  and 
accordingly  submitted  to  them,  whether  there  was  any  fraud  or 
neglect  in  the  agents  of  the  assured,  in  permitting  the  Constantia 
to  sail  on  the  11th  for  Stettin,  where  the  Elizabeth  had  been 
captured  on  the  7th,  and  whether  the  plaintiffs  had  remained 
an  unreasonable  time  in  Carlsham ;  if  they  thought  that  there 
was  no  want  of  diligence  and  attention  in  not  sending  the 
Constantia  sooner,  the  plaintiffs  were  entitled  to  recover.  The 
jury  found  a  verdict  for  the  plaintiffs.  The  plaintiffs  also 
claimed  a  return  of  premium  for  convoy  from  Great  Britain  to 
Carlsham,  over  and  above  the  total  loss,  but  the  jury  refused  to 
give  it,  on  the  ground  that  the  assured  had  a  right  in  case  of  a 
total  loss  to  add  the  whole  amount  of  the  premium  to  his 
invoice,  and  so  would  recover  it  in  that  shape,  included  in  the 
total  loss. 

Lens,  Serjt.,  in  Hilary  Term,  1812,  upon  the  authority  of 
Lord  Ellenborough,  Ch.  J.,  who  was  stated  to  have  so  ruled 
it  in  a  case  of  Rucker  v.  Allnutt,  tried  at  the  same  sittings, 
since  discussed  in  the  Court  of  King's  Bench,  15  East,  278,+ 
obtained  a  rule  nisi  for  a  new  trial,  or  to  enter  a  nonsuit, 
upon  the  ground  that  the  words  of  the  policy,  large  as  they 
were,  would  not  justify  a  vessel  in  going  into  a  port  and 
[  •SIS  ]  waiting  there  several  months  for  *infonnation,  and  also  upon 
the  question  as  to  the  admissibility  of  the  letters  of  the 
plaintiff's  agents. 

t  Ante,  p.  465. 
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[After  argument :]  Lakohobh 

^,      -r  Allnutt. 

Mansfield,  Cn.  J . :  .  .  ,   , 

[•317] 

With  respect  to  the  question  which  has  been  agitated  in  this 
case,  as  to  the  receiving  of  these  letters  in  evidence,  it  is  im- 
possible, I  think,  to  find  any  principle  on  which  they  can  be 
received.  I  threw  out  for  the  consideration  of  the  counsel,  that, 
which,  I  think,  puts  an  end  to  the  case;  that  if  the  circumstances 
had  arisen  at  Exeter  or  London,  there  would  have  been  no  ques- 
tion ;  no  one  would  have  thought  of  offering  the  letters  of  a 
person  written  at  Exeter  as  receivable  in  evidence  here ;  and  if 
that  is  the  rule  with  respect  to  transactions  which  take  place  in 
England,  how  can  we  differ  it  with  relation  to  the  distance- at 
which  the  transaction  takes  place?  There  is  no  known  principle 
of  law  according  to  which  the  circumstance  of  an  agent  residing 
abroad,  makes  it  practicable  to  give  a  letter  in  evidence,  which 
could  not  be  received  if  the  agent  lived  in  England.  There  is  a 
mode  of  examining  witnesses  abroad  by  a  commission,  though  it 
is  tedious  and  expensive :  but  notwithstanding  those  incon- 
veniences, we  cannot  substitute  this  for  it.  It  is  unnecessary 
to  go  into  all  the  cases  where  letters  of  an  agent  have  been 
received  or  rejected.  The  Master  of  the  Bolls,  in  the  case  of 
Fairlie  v.  Hastings,  10  Ves.  123,  has  gone  into  some  of  them ; 
but  it  suffices  to  say  these  letters  are  not  a  part  of  the  res  gesta, 
not  letters  written  in  the  course  of  the  transaction,  and  forming 
a  part  of  it ;  but  a  mere  narrative.  We  cannot,  therefore, 
receive  these  letters  in  evidence.  With  respect  to  the  case 
itself,  there  are  words  as  wide  as  can  be  introduced  *into  a  [  *5is  ] 
policy;  and  instances  have  occurred,  where,  even  after  a  ship 
has  been  in  her  port  of  discharge,  it  has  been  necessary  to  weigh 
anchor,  and  seek  another  port  of  delivery,  on  account  of  the 
circumstances  of  Europe :  it  therefore  becomes  necessary  to 
obtain  the  liberty  of  waiting  to  get  information.  It  ordinarily 
happens  that  a  plaintiff's  case  is  proved  against  the  underwriters 
by  his  own  agents ;  there  is  nothing  singular  in  this  case  in  that 
respect,  nor  is  there  any  remedy  for  it.  Vandriel's  story  was 
plain,  consistent,  and  uncontradicted;  and  the  jury  believed 
him.    If  I  had  been  upon  the  jury  myself  I  probably  might  have 
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Lanohobn    given  a  different  verdict,  as  thinking  that  the  delay  exceeded 
Allkutt.     the  bounds  of  reasonable  time :  the  jury,  however,  have  other- 
wise decided;    and  I  know  not  how  we  can  say  that   their 
judgment  shall  be  reconsidered :  the  rule,  therefore,  for  a  new 
trial  must  be  discharged. 

Heath,  J. : 

I  am  of  the  same  opinion,  nor  can  I  say  I  think  the  verdict 
against  the  weight  of  evidence  in  this  case :  to  be  sure  great  delay 
has  intervened,  from  July  to  October,  and  the  plaintiff  must  give 
some  account  of  the  cause  of  it ;  he  has  given  such  account,  and 
the  jury  have  believed  him.  And  what  papers  were  these  for 
which  the  ship  is  said  to  have  been  waiting?  not  papers  of 
ordinary  occurrence,  but  forged  documents  for  a  particular 
purpose :  there  might  probably  be  more  danger,  difficulty,  and 
delay  in  procuring  them,  than  in  procuring  the  ordinary  papers 
at  a  custom-house. 

Ghambre,  J. : 

The  length  of  time  certainly  creates  a  degree  of  suspicion, 
and  calls  for  an  explanation ;  that  explanation  has  been  given. 
Whether  that  explanation  would  have  been  satisfactory  to  any  of 
us,  sitting  as  jurymen,  I  do  not  know  ;  it  has  been  submitted  to 
a  special  jury  of  merchants,  who  are  very  competent  judges,  and 
[  •519  ]  ♦they  have  found  on  it,  and  I  cannot  say  they  have  done  wrong; 
on  the  contrary,  I  think  they  have  judged  rightly.  As  to  the 
letters,  I  think  it  quite  clear  that  they  were  properly  rejected ; 
they  are  not  part  of  the  re%  gestce,  but  merely  an  account  of 
them,  and  upon  no  ground  admissible. 

GiBBS,  J. : 

I  am  quite  of  the  same  opinion :  there  are  two  questions, 
first,  whether  evidence  which  ought  to  have  been  received,  was 
rejected;  and  secondly,  whether  the  evidence  which  was  re- 
ceived, supports  the  verdict  which  has  been  given;  or  rather, 
whether  the  verdict  is  contrary  to  the  evidence.  Now  as  to  the 
first  point,  there  is  a  clear  distinction  between  those  letters 
which  are  admissible  in  evidence,  and  those  which  are  not. 
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When  it  is  proved  that  A.  is  agent  of  B.,  whatever  A.  does,  Lanouorn 
or  says,  or  writes  in  the  making  of  a  contract  as  agent  of  B.,  is  allxutt. 
admissible  in  evidence  because  it  is  part  of  the  contract  which 
he  makes  for  B.,  and  therefore  binds  B.;  but  it  is  not  admissible 
as  his  account  of  what  passes.  Now  what  are  these  letters? 
They  are  not  part  of  the  contract  itself,  or  of  the  res  gesta,  but 
they  are  the  account  which  the  agent  renders  to  his  prin- 
cipal  of  what  he  is  doing;  they  are  not  therefore  admissible. 
The  second  point  is  as  to  the  case  itself ;  this  is  very  different 
ff om  the  nature  of  policies  on  voyages,  such  as  used  formerly  to 
be  insured;  and  the  underwriters  are  as  well  acquainted  with  the 
nature  and  extent  of  the  risk  as  the  assured.  Now  what  are  the 
risks?  "to  any  port  or  ports,  place  or  places  in  the  Baltic."  The 
ship  is  not  bound  to  select  her  port  before  she  commences  her 
voyage,  it  is,  "  backwards  and  forwards,  with  liberty  to  touch, 
stay  and  trade  at  all  ports  and  places  for  all  purposes  whatso- 
ever." The  permission  "to  stay  for  any  purpose  whatever," 
must  indeed  be  for  some  purpose  within  the  scope  of  the  adven- 
ture. Now  what  were  the  causes  of  *the  stay  at  Carlsham?  '•  °  ^ 
were  they  within  the  scope  of  the  adventure?  Yes:  these 
persons  were  owners  of  the  Elizabeth ;  they  send  her  to  Dantzic, 
and  keep  the  Constantia  at  Carlsham.  I  cannot  say  I  think  they 
acted  imprudently  in  feeling  their  way.  And  it  was  a  great 
advantage  to  the  underwriters,  that  the  Constantia  should  be 
saved  from  the  risk  and  wear  of  the  voyage  to  Dantzic.  Now 
was  this  stay  in  the  mean  time  a  purpose  within  the  scope  of 
her  adventure?  Whether  it  was  or  not,  is  not  for  the  con- 
sideration of  the  jury,  it  is  a  question  solely  for  the  considera- 
tion of  the  Court ;  whether  the  ship  staid  an  unreasonable  time 
or  not  for  that  purpose,  was  a  question  for  the  jury ;  and  I 
cannot  say  I  think  she  staid  an  unreasonable  time,  she  seems 
to  have  staid  as  short  a  time  after  the  papers  were  procured, 
as  was  possible ;  but  whether  she  did  or  not,  was  for  the  jury  to 
decide  :  they  have  decided,  and  I  think,  they  have  rightly  decided  ; 
and  I  think  the  rule  nisi  for  a  new  trial  must  therefore  be 

Discharged, 
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1812.  HILL  V.   SMITH. 

—  In  Errob. 

Chamber.  (4  Taunt.  520-533.) 

[  520  ]  [See  this  case  reportedjwith  S.  C.  in  10  East,  476,-10  E.  B. 

pp.  857—366.] 


1812.       GOLDSCHMIDT  and    Others,    Assignees   of   BOND, 
'^!!1^-  A  Bankrupt,   v.  LYON. 

f  534  ]  (4  Taunt.  534—641.) 

A  broker  who  is  indebted  to  tbe  assignees  of  a  bankrupt  for  pre- 
miums due  to  them  upon  policies  subscribed  by  the  bankrupt  before  his 
bankruptcy,  is  not  entitled  to  set  off  returns  of  premium  'due  upon  the 
arrival  of  ships  which  have  arrived  since  the  bankruptcy. 

This  was  an  action  brought  by  the  plaintiffs  as  assignees  of 
Bond,  a  bankrupt,  against  the  defendant  for  premiums  of  in- 
surance due  and  payable  to  the  bankrupt,  as  an  underwriter, 
from  the  defendant,  previous  to  the  bankruptcy.  There  were 
also  counts  in  the  declaration  for  money  paid  by  the  bankrupt 
for  the  use  of  the  defendant,  and  money  had  and  received  by  the 
defendant  to  the  use  of  the  bankrupt  and  on  an  account  stated 
between  the  bankrupt  and  the  defendant.  The  cause  came  on 
to  be  tried  before  Mansfield,  Ch.  J.  at  Guildhall,  at  the  sittings 
after  Easter  Term,  1812,  when  a  verdict  was  found  for  the 
plaintiffs  for  36L  16^.,  subject  to  the  opinion  of  the  Court  on  the 
following  case.  The  bankrupt,  previous  to  his  bankruptcy,  was 
an  underwriter,  and  underwrote  policies  of  insurance  to  the 
defendant,  who  was  a  West  India  merchant  in  London,  and 
effected  insurances  upon  goods  consigned  to  himself,  acting  in 
those  cases  as  an  insurance  broker,  as  well  as  a  merchant :  the 
following  policies  were  underwritten  by  the  bankrupt  to  the 
defendant:  300Z.  on  goods  by  the  British  Queen,  at  and  from 
Jamaica  to  London,  underwritten  25th  April,  1811,  at  a 
premium  of  8  guineas  per  cent,  to  return  41.  per  cent,  if  the 
ship  departed  with  convoy  for  the  voyage,  and  arrived.  At  the 
head  of  the  subscriptions  on  that  policy  was   the   following 
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declaration  of  the  property  insured ;  "  on  three  hundred  hogs-       oouo- 

BfiTTMTTVI* 

heads  of  sugar,  valued  at  28Z.  per  hogshead,  (900Z.  of  which  v. 

valuation  was  insured  on  another  policy,)  on  account  of  the       ^^^^' 
trustees  and  executors  of  Richard  Meyler,  esq.,  deceased,  for 
Meyler-field  estate.    320Z.  on  goods  by  the  Elizabeth^  at  and 
from  Jamaica  to  London,  underwritten  *29th  April,  1811,  at  a      [  •sss  ] 
premium  of  8  guineas  per  cent,  to  return  4Z.  per  cent,  if  the  ship 
departed  with  convoy  for  the  voyage  and  arrived,  on  40  hogsheads 
of  sugar,  valued  at  23Z.  per  hogshead,  on  account  of  the  trustees 
of  Silver  Grove  estate.    And  800Z.  on  goods  by  the  Thames,  at 
and  from  Jamaica  to  London,  underwritten  29th  April,  1811,  at 
a  premium  of  8  guineas  per  cent,  to  return  4Z.  per  cent,  if  the 
ship  departed  with  convoy  for  the  voyage  and  arrived,  on  60 
puncheons  of  rum,  valued  at  30Z.  per  puncheon,  on  account  of 
the  trustees  of  Worcester  and  Boundhill  estates.    At  the  head  of 
each  policy  the  name  of  the  defendant  was  inserted,  David  Lyon, 
agent.    The  premium  on  the  British  Queen  was  debited  by  the 
defendant  in  his  account  with  the  trustees  of  B.  Meyler  deceased 
for  Meyler-field  estate.    The  premium  on  the  Thames  was  debited 
by  the  defendant  to  the  trustees  of  Worcester  estate.    The  pre- 
mium of  the  Elizabeth  was  debited  by  the  defendant  to  the 
trustees  of  Silver  Grove  estate.    The  goods  insured  by  all  the 
said  policies  were  consigned  to  the  defendant  in  London,  and 
the  insurances  were  effected  on  account  of  the  trustees  above 
named ;  but  the  defendant  had  at  the  time  a  lien  on  the  goods 
insured,  and  also  upon  the  said  policies,  for  monies  advanced  by 
him  for  the  use  of  the  proprietors  of  the  estates  from  which  the 
goods  were  shipped,  and  also  for  the  premiums  upon  policies. 
All  the  said  ships  sailed  with  convoy,  and  arrived  in  the  port  of 
London,  and  reported  at  the  custom-house  in  London  as  follows; 
the  Thames  and  Elizabeth  on  the  22nd  July,  1811,  and  the 
British  Queen  on  the  24th  July,  1811.    The  bankrupt  committed 
an  act  of  bankruptcy  on  the  8th  July,  1811,  and  the  commission 
of  bankrupt  issued  against  him  on  the  15th  July,  1811,  and  the 
plaintiffs  were  duly  constituted  his  assignees:   and  upon  the 
balance  of  accounts  between  the  bankrupt  and  the  defendant, 
the  sum  of    1762.  5s.  was  due  from  the  ^defendant  to  the      [^'sae] 
bankrupt  at  the  time  of  his  bankruptcy,  exclusive  of  the  returns 
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Gold-       of  premium  mentioned  in  the  above  three  policies,  which  amounted 
r.  to  86/.  16^. :  that  sum  of  176Z.  Ss.  had  been  paid  into  Court  upon 

^^^^'  a  plea  of  tender,  which  was  admitted  to  have  been  made.  By 
the  coarse  of  dealing  between  the  bankrupt  and  the  defendant, 
all  returns  of  premium  arising  on  the  several  policies  were  de- 
ducted from  the  amount  of  premiums  payable  upon  the  same 
policies  underwritten  by  the  bankrupt  to  the  defendant  before 
such  premiums  were  paid  over.  The  accounts  between  them  in 
each  succeeding  year  were  adjusted  and  settled  up  to  the  Slst 
December  in  such  year ;  and  if  any  returns  of  premium  were 
still  pending  at  the  time  of  settling  any  account,  the  balance  of 
such  settled  account  formed  the  first  item  in  the  account  of  the 
ensuing  year,  and  the  pending  returns  of  premium  were,  from 
time  to  time,  as  they  occurred,  brought  to  the  debit  of  the 
bankrupt  in  such  subsequent  account ;  but  the  balance  of  each 
settled  account  was  not  paid  over  to  the  bankrupt,  until  15 
months  after  the  settlement;  so  that  all  returns  of  premium 
were  actually  ascertained  and  deducted,  before  any  part  of  the 
adjusted  balance  was  paid  over.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  defendant  was  entitled  to  retain 
the  said  sum  of  36Z.  16«.  out  of  the  balance  due  by  him  to  the 
bankrupt ;  and  if  he  was  so  entitled,  then  a  verdict  was  to  be 
entered  for  the  defendant;  if  not,  then  the  verdict  for  the 
plaintiff  was  to  stand. 

Shepherd,  Serjt.  contended,  that  the  defendant,  who  stood  in 
the  situation  of  a  broker,  and  not  of  the  assured,  was  not  entitled 
in  this  case  to  set  off  the  returns  of  premium,  against  the  sums 
which  he  owed  to  the  plaintiffs  for  the  premiums  which  had 
become  due  to  the  bankrupt  as  an  underwriter;  from  the 
[  ♦537  ]  *moment  that  the  underwriter  had  put  his  hand  to  the  policy, 
not  the  assured,  but  the  broker,  was  his  only  debtor  for  the 
premiums;  but  all  returns  of  premium,  as  well  as  all  losses, 
which  became  due,  were  a  debt  from  the  underwriter  to  the 
assured  alone,  and  not  to  the  broker ;  nor  was  the  broker  entitled 
to  receive  from  the  underwriter  either  return  of  premium,  or  loss, 
without  an  especial  authority  from  the  assured  to  the  broker^ 
warranting  him  in  so  doing ;  and  consequently  he  could  not  by 
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virtue  of  his  character  as  broker,  set  off  returns  of  premium  in        Gold- 

8CHJCIDT 

account  with  the  underwriter.     To  this  point  he  cited  Wilson  v.  r. 

Creighton,  cited  in  Grove  v.  Dubois,  1  T.  R.  113.  ^^^^• 

(GiBBs,  J.  observed  that  the  set-off  in  that  case  was  confined  to 
losses,  and  did  not  include  returns  of  premium,  and  that  the 
judgment  of  the  Court  there,  went  to  that  point  only  ;  and  Lens, 
Serjt.  for  the  defendant,  referring  to  a  MS.  note  of  his  own,  which 
confirmed  the  report  in  1  T.  B.  agreed  thereto,  and  observed 
that  an  inaccuracy  in  this  respect  had  found  its  way  into  the 
statement  of  the  case  in  a  very  learned  work,  1  Marsh,  on  Ins., 
2  ed.  293,  where  the  decision  is  reported  as  extending  to  returns 
of  premium.) 

Grove  v.  Dubois  was  the  case  of  a  del  credere  commission,  and 

therefore  not  applicable  here.    In  the  case  of  Minett  v.  Forrester 

in   this  Court,  Easter  Term,  1811,  t   it  was  held,  that  there 

was  no  difference  between  losses  and  returns  of  premium  in 

that  respect,  nor  did  it  matter  whether  the  return  became  due 

before  or  after  the  bankruptcy,  the  Court  there  decided  that  the 

bankruptcy  determined  every  authority  given  by  the  underwriter 

to  the  broker,  and  that  the  broker  could  have  no  right  to  set  off 

the  return  of  premium  in  any  case  except  on  the  ground  of  some 

authority  that  he  had,  to  make  adjustments  ;   and  that  the 

broker  was  not  in  that  case  entitled  to  set  off  either  the  returns 

of  premium  which  accrued  before  the  *bankruptcy,   or  those       [•6S8J 

which  accrued  after  the  bankruptcy,  not  having  adjusted  either 

of  the  items,  and  his  authority  being  revoked  by  the  bankruptcy. 

The  Court  went  on  this  ground,  that  the  adjustment  by  the 

broker  is  accompanied  by  an  implied  assent  of  the  principal  to 

the  broker's  receiving  the  money  in  order  to  account  for  it  to 

the  principal,  but  as  no  adjustment  had  taken  place,  there  was 

no  evidence  of  any  such  assent ;  but  the  right  of  the  assured  to 

receive  it,  arose,  not  by  the  adjustment,  but  by  the  event  on 

which  the  premium  became  returnable.     After  an  adjustment 

made  by  the  authority  of  the  assured,  perhaps  the  broker  could 

sue  the  underwriter  for  the  balance,  not  however  as  for  returns 

of  premium,  but  only  as  for  the  balance  of  an  account  stated 
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Gold.  between  those  two  persons.  In  the  generality  of  cases  it 
happened  that  a  special  authority  was  given  by  the  assured 
to  the  broker,  to  settle  losses  and  returns  of  premiums  ;  and  it 
was  to  be  exercised  by  the  brokers  adjusting  the  account,  and 
such  an  adjustment  when  made,  may  be  considered  as  accom- 
panied by  the  virtual  assent,  both  of  the  assured  and  of  the 
underwriter,  that  the  sums  due  from  the  underwriter  to  the 
assured  shall  be  set  off  against  the  sums  due  from  the  broker  to 
the  underwriter,  and  that  the  balance  only  shall  be  paid  ;  bat 
that  is  the  same  thii^g  as  if  the  returns  of  premium  had  been 
first  paid  to  the  assured,  and  by  him  lent  to  the  broker,  and  the 
broker  does  not  acquire  that  right  by  virtue  of  his  charact-er  as 
broker,  but  only  by  reason  of  that  special  assent ;  and  no  such 
adjustment  had  been  made  in  this  case,  nor  consequently  any 
such  special  assent  given ;  nor  could  any  such  have  been 
made,  the  returns  of  premium  not  being  due  before  the  bank- 
ruptcy of  the  underwriter,  and  the  bankruptcy  being  a  revocation 
of  any  implied  authority  that  had  been  conferred  on  the  broker, 
to  make  such  adjustment  without  the  interference  of  the  under- 
[  •SSQ  ]  writer.  Even  if  the  bankruptcy  had  not  intervened,  ♦the  better 
opinion  would  seem  to  be  that  the  return  of  premium  could  not 
be  set  off,  if  the  Court  of  King's  Bench  had  not  decided  otherwise 
in  the  case  of  Shee  v.  ClarksoUy  12  East,  507 ;  f  but,  at  all  events, 
the  bankruptcy  having  intervened,  that  circumstance  materially 
differs  this  case  from  thtit.  The  broker  cannot  by  any  act  of  his 
done  after  the  bankruptcy  of  the  underwriter,  change  the  rights 
of  the  bankrupt's  estate. 

Lens,  for  the  defendant : 

In  the  case  of  Shee  v.  Clarkson,  the  Court  drew  a  clear  distinc- 
tion between  what  was  due  to  the  assured  for  losses,  and  what 
was  due  for  returns  of  premium :  they  consider  the  latter  as  a 
part  of  the  premium  itself,  which  is  not  to  be  paid  over,  if  the 
event  on  which  it  is  returnable,  ascertains  the  amount  of  the 
deduction  before  the  premiums  are  paid ;  and  that  in  such  case 
the  underwriter  is  entitled  to  receive  no  more  in  the  first  instance, 
than  he  would  be  ultimately  entitled  to  retain  on  the  balance  of 

t  11  R.  E.  473. 
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the  premium  account.    But  the  supposed  determination  of  the       Oold- 

broker's  authority  by  the  bankruptcy  does  not  afifect  the  present  ,,. 

defendant.    This  is  not  to  be  considered  as  the  mere  case  of       ^^^^ 

broker  and  underwriter ;  if  it  were,  it  would  be  difficult  to  get 

over  the  authority  of  Minettv.  Forrester;    but  the  defendant 

being  under  advances  to  the  persons  whose  estates  produce  these 

goods^  for  which  advances  he  has  a  lien,  has  an  actual  interest 

in  the  sugars,  and  so  combines  the  characters  of  assured  and 

broker ;  although  the  items  in  this  account  are  dated  in  different 

years,  yet  it  is  all  one  account,  and  the  several  correlative  items 

are  all  to  be  considered  together,   and  the  mode  of  dealing 

amounts  to  an  agreement,  whether  considered  as  between  broker 

and  underwriter,  or  as  between  underwriter  and  assured,  that  there 

shall  be  a  running  account  between  them,  in  which  the  returns 

of  premium  shall  form  an  ingredient.    This  therefore  comes 

within  the  ^statute  of  5  Geo.  II.  c.  80,  which  extends  to  open      [  *540  ] 

accounts  as  well  as  liquidated  accounts,  and  allows  a  set-off,  not 

merely  of  mutual  debts,  but  also  of  mutual  credits ;  and  although 

the  underwriter  might    have  originally    received    the    entire 

premiums,  if  he  had  been  so  disposed,  yet  he  has,  by  his]  course 

of  dealing,  agreed  to  keep  open  a  mutual  credit,  and  to  receive 

the  balance  only,  and  it  is  wholly  consistent  with  the  judgment 

in  Minett  v.  Forrester,  that  the  parties  may  so  deal  together,  as 

that  the  underwriter  shall  agree  to  receive  only  what  upon  the 

ship's  arrival  shall  appear  to  be  due  as  the  balance  of  the  account 

of  the  premiums.    That  agreement  made  before  the  bankruptcy, 

is  binding  upon  the  plaintiffs. 

Shepherd  in  reply : 

The  course  of  accounts  stated  to  be  adopted  between  the  parties 
in  the  present  case,  made  no  difference,  first,  because  it  was  the 
ordinary  course  of  dealing  between  broker  and  underwriter ;  and 
secondly,  because  a  broker  could  not  give  validity  to  any  contract 
which  should  contain  terms  derogatory  to  the  right  of  his 
principal :  the  contract  which  the  defendant's  counsel  contended 
was  to  be  inferred  from  the  course  of  accounts  stated,  must  be 
mutually  binding,  if  binding  on  either  party.  But  if  it  were 
mutually  binding,  it  would  follow,  that  if  the  broker  instead  of 
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the  underwriter  had  been  insolvent,  the  latter  might  set  off  tlie 
losses  and  returns  of  premiom  dae  from  himself  to  the  asBored, 
against  the  premiums  due  to  himself  from  the  broker,  a  right 
which  would  be  destructive  of  the  interest  of  the  assured ;  and 
therefore,  as  the  contract  could  not  be  made  mutually  binding, 
it  could  not  be  binding  on  either  party.  The  case  of  Shee  ?. 
Clarkson  introduces  so  intricate  a  rule,  that  it  will  be  difficult  to 
follow  it,  and  it  may  be  said  without  hesitation,  that  if  that  case 
had  been  submitted  to  this  Court,  they  would,  in  conformity  to 
the  principle  which  governed  Minett  v.  *Forre$ter,  have  decided 
it  differently.  The  rule  hitherto  [adopted  between  broker  and 
underwriter  is  simple  and  well  defined,  and  it  is  desirable  to 
adhere  to  it. 


Mansfield,  Ch.  J. : 

If  we  follow  our  determination  in  Minett  v.  ForresUr,  I  do 

not  see  how  we  can  possibly  help  deciding,  as  we  did  then,  that 

these  sums  cannot  be  set-off,  consequently  the  plaintiffs  are 

entitled  to  recover  their  S6Z.  16«. 

Judgment  for  the  plaintiffs. 


1811. 
May  27. 

Eabtrr 
Tebm.i 

r  541,  If.  ] 


MINETT  AND  Another,    Assignees   of   BAECHAED^ 
A  Bankrupt,   v.  FORRESTER. 

(4  Taunt.  641  n.~546n.) 

An  insurance  broker  who  is  mdebted  to  the  effects  of  a  bankrupt 
underwriter  for  premiums^  cannot,  without  an  eepedal  authoiitj,  set  off 
against  that  debt,  sums  due  from  the  underwriter  for  return  of  premium. 

Whether  the  returns  become  due  before  the  bankruptcy, 

Or  after  the  bankruptcy. 

This  was  an  action  of  assumpsit  for  premiums  of  insnrance 
due  from  the  defendant  to  the  bankrupt  before  his  bankruptcy, 
and  for  money  had  and  received  by  the  defendant  for  the  use  of 
the  bankrupt,  to  which  the  defendant  pleaded  the  general  issue. 
The  cause  came  on  to  be  tried  before  Mansfield,  Ch.  J.  and  a 
special  jury  at  the  London  sittings  after  Hilary  Term,  1811, 
when  a  verdict  was  found  for  the  plaintiffs  for  89/.  6«.  damages, 
and  40s.  costs,  subject  to  the  opinion  of  the  Court  on  the  follow- 
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ing  case.  Barchard  became  a  bankrupt  on  the  16th  November,  minbtt 
1810,  and  a  commission  of  bankruptcy  afterwards  issued  against  fobbbsteb. 
him,  under  which  he  was  duly  declared  a  bankrupt,  and  the 
plaintiffs  were  his  assignees.  Barchard  previously  to  his  bank- 
ruptcy was  an  underwriter  at  Lloyd's,  the  defendant  was  an 
insurance  broker,  and  the  bankrupt  before  his  bankruptcy  under- 
wrote two  policies,  one  of  the  17th  day  of  April,  1810,  to  the 
amount  of  800Z.,  on  goods  by  the  ship  Messina,  on  a  voyage  at 
and  from  Oporto  to  the  United  Kingdom  at  a  premium  of  ten 
guineas  per  cent.,  the  bankrupt  to  return  5  per  cent,  if  the  ship 
sailed  with  convoy  and  arrived ;  and  one  other  of  the  17th  of 
August,  1810,  to  the  amount  of  800Z.  at  the  same  premium,  on 
goods  by  the  ship  Sea  Flower,  upon  the  same  voyage,  with  a 
similar  return :  it  is  the  invariable  custom  for  the  underwriters, 
where  they  subscribe  a  policy  of  insurance,  to  write  against  their 
respective  subscriptions  an  acknowledgment  of  the  premium 
having  been  then  received,  although  it  is  never  in  fact  paid  at 
the  time,  but  is  entered  by  the  broker.  Cess  his  commission  of 
five  per  cent,  thereon,)  to  the  credit  of  the  underwriter  in  an 
account  between  them,  and,  in  like  manner,  is  entered  by  the 
underwriter  in  his  books  to  the  debit  of  the  broker;  and  the 
broker  alone  is  afterwards  considered  as  liable  to  the  underwriter 
for  the  amount  of  the  premium,  after  deducting  the  broker's 
commission.  These  policies  were  effected  agreeably  to  that 
custom.  The  defendant  *was  not  interested  in  the  property  [♦542,«.] 
insured,  but  acted  merely  as  a  broker  in  effecting  the  insurance ; 
end  he  had  no  del  credere  commission.  The  first  mentioned 
ship  sailed  with  convoy,  and  arrived  before  the  bankruptcy; 
and  there  was  a  short  interest,  upon  which  the  insured  became 
entitled  to  a  return  of  premium  equal  to  21.  per  cent,  in  addition 
to  the  51.  per  cent,  for  convoy:  the  second  ship  sailed  with 
convoy,  and  arrived  after  the  bankruptcy ;  and  there  was  also  a 
short  interest  in  that  cai^e.  whereupon  the  assured  became 
entitled  to  a  return  equal  to  11.  28.  per  cent,  in  addition  to  the 
51.  per  cent,  for  convoy ;  the  defendant,  previously  to  the  com- 
mencement of  this  action,  paid  to  the  plaintiffs  the  whole  of  the 
premiums  due  upon  these  policies,  except  the  sum  of  891.  6s., 
being  the  amount  of  the  returns  for  convoy  and  short  interest 
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MnrsTT  above  mentioned,  ^hich  payment  the  plaintiffs  accepted  without 
FoBuvrEB*  prejudice  to  their  claim  to  recover  the  full  amount  of  the 
premiums.  The  two  policies  remained  in  the  hands  of  the  defen- 
dant from  the  time  the  same  were  respectively  effected,  for  the 
purpose  of  settling  any  claims  that  might  arise  thereupon ;  but 
no  adjustment  had  been  made  upon  either  policy;  and  the 
defendant  had  no  lien  upon  the  policies  as  against  the  assured. 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  that  sum  of  892.  6^.  or  any 
part  thereof ;  if  they  were  entitled  to  recover,  then  the  verdict 
was  to  stand  for  the  whole  sum,  or  for  such  part  as  the  Court 
should  direct ;  if  the  plaintiffs  were  not  entitled  to  recover,  then 
a  nonsuit  was  to  be  entered. 

Lena,  Serjt.  on  a  former  day  in  this  Term,  argued  that  the 
plaintiffs  had  a  right  to  the  whole  premium  without  deduction. 
The  question  must  be  to  all  intents  the  same  as  if  the  premiums 
had  been  paid  to  the  underwriter  so  soon  as  the  policy  was 
underwritten.  The  contract  between  the  underwriter  and  the 
broker,  whereby  the  former  gives  credit  to  the  latter,  is  a 
distinct  contract.  The  return  of  premium,  and  payment  of 
losses,  are  matters  between  the  assured  and  the  onder- 
writer.  Shee  v.  Clarkaon,  12  East,  507,  t  will  be  relied  on  by 
the  other  side,  where  the  Court  of  King's  Bench  considered 
the  broker  as  the  agent  of  both  parties,  and  permitted  the  under- 
writer to  recover  against  him  the  balance  only :  but  here  the 
interest  of  a  third  party  is  concerned,  the  body  of  creditors  of 
the  bankrupt,  and  as  against  them,  the  defendant  has  no  right 
to  set  off  the  sums  due  for  losses  and  returns,  whether  for 
convoy  or  short  interest.  The  assured  has  no  concern  in  the 
contract  between  the  underwriter  and  the  broker.  The  broker 
cannot  sue  in  his  own  name  for  the  return  of  the  premium, 
therefore  he  cannot  set  it  off.  It  will  be  said,  this  is  no  set-off, 
but  a  deduction.  It  is  neither  the  one  nor  the  other,  but  the 
subject  of  a  distinct  account.  It  is  the  same  in  its  nature  as  the 
claim  for  a  loss :  both  are  new  claims,  and  arise  from  events 
subsequent  to  the  right  to  the  full  premium.    The  case  of 

t  11  B.  B.  473. 
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Wilson  V.  Creighton,  cited  in  Grove  v.  Dubois,  1  T.  R.  118,  was  Minett 
also  cited  in  Shee  *v.  Clarkson,  wherein  the  broker  was  not  fobrkstkb. 
allowed  to  set  off  losses  accruing  before  the  bankruptcy  of  the  [  •sis, ».  ] 
underwriter.  The  Court  held,  that  they  belonged  to  the  assured 
alone,  and  that  the  accounts  could  not  be  blended.  It  appears 
by  a  MS.  note  of  the  case  penes  me,  that  the  losses  were  upon 
the  same  ships  for  which  the  premiums  were  due,  and  Lord 
Mansfield,  Gh.  J.  said,  "  the  debt  attempted  to  be  set  off,  is  a 
debt  from  the  underwriter  to  the  assured."  If  the  premiums 
had  been  paid  over  by  the  broker,  it  would  be  quite  clear  that 
the  broker  could  not  have  brought  the  action  for  the  returns,  but 
that  the  assured  must  have  brought  it.  It  is  merely  an  accident, 
that  the  premiums  remain  in  the  broker's  hands,  but  that  will 
not  give  him  a  right  of  action  or  of  set-off,  which  are  correlative. 
Grove  v.  Dubois  will  be  cited,  but  in  that  case  the  broker  had  a 
commission  del  credere,  and  consequently  the  solvency  of  the 
underwriter  was  warranted  by  the  broker,  and  the  case  was 
decided  on  that  ground.  The  decision  in  Shee  v.  Clarkson,  if  the 
principle  be  pressed  to  its  utmost  extent,  cannot  be  reconciled  to 
that  of  Wilson  v.  Creighton,  which  is  the  sounder  doctrine. 

Shepherd,  Serjt.  contra  : 

The  bankruptcy  makes  no  difference  in  the  question;  the 
matter  must  be  considered  in  the  same  view  as  if  the  bankrupt 
himself  were  suing.  Shee  v.  Clarkson  is  in  point.  Grove  v. 
Dubois  could  not  have  been  decided  upon  the  ground  of  the 
commission  del  credere,  for  that  would  not  enable  the  broker  to 
sue  in  his  own  name,  though  it  gave  him  the  equitable  right  of 
suing  in  the  name  of  the  assured,  to  recoup  himself ;  and  if  he 
could  not  sue  in  his  own  name,  neither  could  he  set  off  the  debt 
in  an  action  against  himself.  It  was  therefore  decided,  not 
upon  the  ground  of  set-off,  but  upon  the  ground,  that  the  under- 
writer was  not  entitled  to  recover  any  thing  more  than  the 
amount  of  premium  at  that  time  payable.  The  events  shewed 
that  the  premium  was  in  fact  less  than  what  was  first  named. 

(Mansfield,  Ch.  J. :  The  assured  might  have  taken  the  policy 
from  the  broker  who  effected  it,  paying  him  what  he  owed  him 
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MiKETT      at  the  time  of  taking  it,  and  might  have  placed  it  in  the  hands 
FoBRESTEB.  of  another  broker  to  be  adjusted.    In  that  case  the  first  broker 
would  have  had  nothing  to  do  with  the  return  of  premium. 

Lawrence,  J. :  Must  not  the  broker  be  considered  as  acting  in 
two  distinct  characters,  as  two  agents  ?  the  one  for  the  nnder- 
writers,  and  the  other  for  the  assured  ?  If  so,  how  can  he 
deduct?) 

Lens,  in  reply : 

The  defendant's  argument  confounds  the  double  capacity  of 
the  broker.  The  plaintiff  is  entitled  to  recover  on  two  grounds, 
first,  because  this  is  an  action  by  assignees,  in  which  the  rights 
of  the  creditors,  strangers  to  these  dealings,  are  concerned,  and 
so,  this  case  differs  from  Shee  v.  Clarkson ;  for  if  this  set-off  be 
allowed,  the  broker  will  be  enabled  to  recover  the  full  debt  due 
to  the  assured  to  the  prejudice  of  the  other  creditors ;  secondly, 
because  Shee  v.  Clarkson  stands  contradicted  by  the  cases  of 
Grove  v.  Dubois,  and  Wilson  v.  Creighton,  See  also  Robson  v. 
[*544,«.  J  Wilson,  1  Marsh,  on  *Ins.  294,  S.P.  The  returns  are  money 
due,  in  a  strict  sense,  to  the  assured.  The  premiums  are  money 
due  to  the  underwriters.  At  all  events,  there  can  be  no  deduc- 
tion for  the  ship  that  arrived,  and  the  money  that  fell  due,  after 
the  bankruptcy. 

Cur.  adv.  vtdt. 

Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court. : 

Upon  considering  this  case,  which  is  not  exactly  like  any 
thing  that  has  hitherto  occurred,  because  here  a  bankruptcy  had 
interfered,  we  are  very  unwilling  to  shake  the  authority  of  any 
case  that  has  been  decided ;  and  one  of  the  cases  cited  to  us  in 
the  argument  was  that  of  Shee  v.  Clarkson.  That  was  stated  to 
be  the  last  that  had  been  decided  on  this  subject ;  and  it  was 
determined  in  the  Court  of  King's  Bench.  That  judgment  seems 
to  have  proceeded  very  much  on  the  circumstance  of  the  plain- 
tiff, (who  in  that  instance  was  the  underwriter,)  having  been 
constantly  in  the  habit  of  settling  and  adjusting  with  the 
broker,  and  always  allowing  out  of  the  premium  which  he  was 
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to  receive,  what  was  doe  from  himself  to  the  insured  for  retams  hirbtt 
of  premiums  accruing  for  short  interest,  or  any  other  reason.  Forrester. 
In  the  present  case  we  are  of  opinion  that  the  broker  is  not 
entitled  to  set  off  or  deduct  either  of  those  sums.  The  broker  is 
agent  for  the  assured,  and  also  for  the  underwriter  ;  he  is  agent 
for  the  insured,  first,  in  effecting  the  policy,  and  in  every  thing 
that  is  to  be  done  in  consequence  of  it ;  then  he  is  agent  for  the 
underwriter  as  to  the  premium,  but  for  nothing  else ;  and  he  is 
supposed  to  receive  the  premium  from  the  insured  for  the  benefit 
of  the  underwriter ;  but  the  whole  account  with  respect  to  the 
X)remium,  after  the  insurance  is  effected,  remains  a  clear  and  dis- 
tinct account  between  the  underwriter  and  broker.  Exclusive  of 
fraud  and  other  similar  circumstances,  there  is  an  end  of  every 
thing  with  respect  to  the  premium,  I  mean,  between  the  insurer 
and  insured.  The  insurer,  with  respect  to  the  insured,  is  supposed 
to  have  received  the  premium.  The  broker  in  fact  gives  the 
underwriter  credit  for  it  in  his  books,  and  the  underwriter  debits 
the  broker  for  the  amount  of  the  premium  in  his  books ;  and 
there  is  a  running  account  between  them.  That  being  so,  there 
is  no  doubt  that  at  any  time  after  the  premiums  have  been  so 
received  by  the  broker,  the  underwriter  may  call  upon  him  for 
these  premiums  and  compel  immediate  payment  of  them,  with- 
out any  reserve  in  the  broker's  hands  to  answer  any  returns  of 
premium,  or  any  thing  else  that  the  insurer  at  a  subsequent 
time  may  be  bound  to  repay  to  the  insured.  This  being  the 
case,  when  once  a  bankruptcy  has  happened,  whatever  might  be 
the  case  of  Shee  v.  Clarkson,  where  the  party  himself  brought 
the  action,  and  where  he  had  been  constantly  in  the  habit  of 
allowing  the  broker  to  deduct  out  of  the  premium  what  was  due 
on  the  adjustment  to  the  insured,  yet  in  this  case  we  cannot  say 
that  the  broker  could  be  in  any  sense  an  agent  for  the  under- 
writer after  his  bankruptcy;  as  the  authority  given  by  the 
underwriter  himself  ceases  after  his  bankruptcy ;  and  when  he 
became  a  bankrupt,  his  right  to  the  premium  was  immediately 
*  communicated  to  his  assignees ;  they  had  a  right  to  call  on  the  [  ^545,11.  ] 
broker,  and  compel  him  to  pay  the  premium  to  them  for  the 
benefit  of  the  bankrupt's  estate ;  and  as  the  broker  had  never 
done  any  act  by  which  he  could  be  considered  as  a  broker  acting 
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MnrsTT  for  them  in  any  transaction,  either  in  reference  to  an  adjust- 
FoBBBSTBB.  ment,  or  otherwise,  we  do  not  see  how  the  broker  can  make 
himself  the  agent  of  the  assignees  for  the  purpose  of  detaining 
money  to  be  paid  by  the  bankrupt  to  the  insured ;  and  therefore 
we  are  of  opinion,  upon  both  points,  that  with  respect  to  this 
991. 10«.  the  assignees,  the  plaintiffs,  have  a  right  to  recover  the 
whole  of  it. 

Judgment  for  the  plaintiffs. 


1812.  CATTERI8  V.   COWPER 

•^®-  (4  Taunt.  547—548.) 

1-547-1  Mere  prior  occnpanoy  of  land,  however  recent,  gives  a  good  title  to 

the  occupier,  whereupon  he  may  reooyer,  as  plaintiff,  against  all  the 
world,  exoept  such  as  can  prove  an  older  and  better  title  in  themselyes. 

This  was  an  action  of  trespass  quare  clautum  fregit.  The  defen- 
dant pleaded  the  general  issue,  and  many  other  pleas  which  were 
immaterial  to  this  question.  Upon  the  trial  of  the  cause  at  the 
Cambridge  Spring  Assizes  1812,  before  Heath,  J.,  it  being  proved 
that  the  defendant  had  entered  the  land  and  taken  the  produce, 
the  question  was  made  whether  the  plaintiff  had  proved  such  a 
possession  of  the  hcus  in  quo  as  would  enable  him  to  maintain  the 
action.  The  loctL8  in  quo  was  a  piece  of  waste  land  lying  between 
the  farm  which  the  plaintiff  rented,  and  the  river  Ouse ;  it  bore 
grass,  which  every  one  cut  who  would,  until  within  two  years 
before  the  action,  and  the  plaintiff's  only  title  was,  that  two  years 
since,  he  had  taken  possession,  and  twice  mowed  the  grass,  and 
had  since  pastured  a  cow  there.  The  defendant's  case  was,  thai 
the  first  time  the  plaintiff  cut  the  grass,  he  had  boasted  that  he 
had  cut  hay  off  land  for  which  he  paid  neither  rent  nor  taxes ;  that 
in  a  former  year  he  had  bought  the  hay  cut  by  another  man  off 
this  same  land,  and  that  a  few  years  before  the  trial,  in  repairing 
the  boundary  fence  of  his  farm,  he  had  excluded  by  his  fence  the 
land  in  question,  and  had  frequently  shewn  to  other  persons  the 
boundaries  of  his  farm,  as  excluding  this  land.  The  defendant 
did  not  produce  this  evidence,  because  the  learned  Judge,  upon 
the  statement  of  it,  held  it  insufficient  to  disprove  the  plaintiff's 
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title,  for  that  there  was  evidence  of  sufficient  possession  against  a     Cattehis 
wrong  doer ;  and  a  verdict  passed  for  the  plaintiff.  Cowpbb. 

Blosset,  Serjt.  in  Easter  Term,  had  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  have  a  new  trial ;  and  on  *this  day  he  [  *548  ] 
was  called  upon  to  support  his  rule.  He  admitted  that  the 
defendant  did  not  attempt  to  establish  a  claim  under  any  older 
title  than  that  of  the  plaintiff,  but  urged  that  the  plaintiff  had 
attempted  to  shew  that  this  land  was  parcel  of  his  farm,  the  rest 
of  which  he  had  occupied  20  years,  and  the  possession  of  the  land 
in  question  being  only  of  two  years  duration,  disproved  that  title, 
and  did  not  constitute  any  title  of  itself. 

Per  Curiam  : 

The  cause  was  decided  rightly  upon  the  merits :  the  defendant 

stands  neither  on  any  former  possession  of  his  own,  nor  derives 

title  under  the  possession  of  any  other  person :  his  only  objection 

to  the  plaintiff's  recovery  is,  that  he  has  not  proved  the  title  he 

stood  on,  that  this  land  was  parcel  of  the  farm  he  held ;  but  no 

answer  is  given  to  the  fact  of  his  prior  possession.    The  merits 

are  clearly  against  the  defendant. 

Rule  discharged  A 

SeUon,  Serjt.  was  to  have  shewn  cause  against  the  rule. 

t  So,  a  plaintiff  may  reooyer  in  the  like  title.    Doe,  ex  dem.  Bur^ 

ejectment,  upon   mere   priority  of  rough  y.  Reade,  8  East,  356,  although 

possesaion,  though  all  otiier  title  is  he  had  been  ousted  of  a  former  good 

expressly  disproyed.    AUen,  ex  dem.  title  to  the  same  land  by  20  years 

HarruoHj  y.  BivingUm,  2  Saund.  111.  adyerse  possession  of  a  th^  person. 
So,  he  may  defend  an  ejectment  on 
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1812.  TINCKLEE  V.  PRENTICE. 

^^^'  (4  Taunt.  549—554.) 

r  g^Q  1  In  debt  for  rent,  the  tenant  may  plead,  as  to  part,  that  he  has  paid 

landlord's  property-tax  to  that  amount,  in  respect  of  the  rent  due  to 
the  plaintiff  claimed  by  the  declaration,  after  he  has  in  fact  paid  the 
tax. 

It  is  not  enough  to  plead  that  the  defendant  was  on  the  premises  at 
and  a  short  time  before  sunset  on  the  rent-day,  ready  to  pay,  without 
arerring  that  he  was  there  long  enough  before  sunset  to  have  counted 
the  money. 

A  lease  rendering  rent  clear  of  landlord's  property-tax  is  good  as  a 
lease  rendenng  the  same  rent  subject  to  a  deduction  thereout  of  the 
property-tax. 

The  plaintiff  declared  in  debt  for  822.  on  an  indenture  of  lease 
of  the  ISth  July,  1805,  whereby  Richard  Atkinson,  deceased, 
demised  to  the  defendant  certain  houses  for  51  years,  under  82Z. 
rent  payable  at  Michaelmas,  Christmas,  Lady-day,  and  Mid- 
summer, free  and  clear  of  land-tax,  property-tax,  and  all  other 
taxes,  and  averred  the  entry  of  the  defendant,  that  B.  Atkinson 
was  seised  in  fee  of  the  reversion  of  the  premises,  and  by  his  will, 
dated  9th  June,  1806,  devised  the  premises  to  the  plaintiff,  and 
on  15th  October,  1808,  died  seised  without  altering  his  will, 
after  whose  death  the  plaintiff  became  seised  thereof  in  fee  by 
virtue  of  that  devise ;  and  while  he  was  so  seised,  and  the  defen- 
dant so  possessed,  after  the  death  of  Atkinson,  on  the  20th  of 
November,  1811,  82i.  for  one  year  of  the  term  elapsed  since  the 
death  of  Atkinson,  ending  on  Michaelmas-day,  1811,  became  due 
and  was  in  arrear.  The  defendant  pleaded  in  bar,  as  to  8Z.  4«. 
parcel,  &c.,  that  before  the  rent  became  due  to  the  plaintiff,  viz. 
on  28th  of  September,  1811,  the  defendant,  then  and  long  previ- 
ous thereto  being  by  himself  and  his  tenants  the  occupier  of  the 
premises,  and  being  tenant  thereof,  had  paid  a  sum  of  money,  to 
wit,  lOL,  for  and  in  respect  of  certain  duties  charged  upon  and 
payable  by  the  defendant  as  such  occupier  of  the  premises,  by 
virtue  of  the  Act  46  Geo.  III.  c.  65  (entitling  it) ;  and  that  so 
much  of  the  duties  so  paid  by  him  the  defendant  in  respect  of  the 
rent  in  the  declaration  mentioned  to  be  unpaid  to  the  plaintiff  as 
landlord  of  the  premises,  as  a  rate  of  2$.  on  every  20s.  thereof, 
would  by  a  just  proportion  amount  unto,  did  amount  to  the  sum 
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of  8/.  4«.,  which  sum  he,  the  defendant,  did  ^deduct  and  retain  tincklbb 
out  of  the  said  sum  of  82Z.,  the  same  being  the  first  payment  to  prbnticb. 
be  made  on  account  of  the  rent  of  the  premises  to  the  plaintiff,  [  #550  ] 
after  the  payment  of  the  said  duties  by  the  defendant  as  afore- 
said. And  for  plea  as  to  the  said  782.  16^.,  residue,  &c.,  that  the 
plaintiff  ought  not  to  recover  any  damages  for  the  non-payment 
thereof,  because  he,  the  defendant,  on  Michaelmas-day,  1811, 
was,  at,  and  shortly  before  the  setting  of  the  sun  on  that  day,  at 
and  upon  the  premises,  and  was  ready  and  willing  to  have  paid 
the  plaintiff  the  sum  of  7QL  16«.,  residue,  &c.,  the  rent  then  due 
and  payable  after  deducting  the  landlord's  property-tax,  as  by  the 
said  Act  of  Parliament  is  directed,  if  the  plaintiff  had  been 
minded  and  desirous  to  receive  the  same ;  and  that  from  that 
day  continually  hitherto  he,  the  defendant,  had  been  and  still  was 
ready  and  willing  to  pay  the  plaintiff  the  said  sum  of  791.  168. ; 
and  from  the  time  the  same  became  due  until  the  commencement 
of  the  action,  he,  the  defendant,  had  sought  the  plaintiff  in  order 
to  pay  him  the  same ;  but  that  the  plaintiff,  during  all  that  time, 
had  purposely  kept  out  of  the  way  of  the  defendant,  in  order  to 
avoid  the  said  sum  being  tendered  to  him  by  the  defendant ;  and 
he  brought  the  sum  into  court.  The  plaintiff  replied,  as  to  the 
plea  above  stated  to  be  pleaded  as  to  the  said  81.  4«.,  that  since 
the  said  duties  were  so  paid  by  the  defendant  as  in  that  plea  was 
alleged,  the  defendant  had  not  paid  the  plaintiff  the  said  sum  of 
82Z.,  or  any  other  sum  whatever  on  account  of  the  rent  of  the 
premises ;  wherefore  he  prayed  judgment  of  the  81.  48.  And  as 
to  the  plea  pleaded  to  the  sum  of  73Z.  16^.  residue,  protesting  that 
the  defendant  had  not,  during  the  time  in  that  plea  mentioned, 
sought  out  the  plaintiff  in  order  to  pay  him  the  sum  of  782.  16^., 
the  plaintiff  replied,  that  he  had  not,  during  the  time  in  that 
plea  mentioned,  purposely  kept  out  of  the  way  of  the  defendant 
in  order  to  avoid  that  sum  being  tendered  *to  him  by  the  defen-  [  *55i  ] 
dant.  The  defendant  demurred  to  both  these  replications ;  and 
as  to  the  first,  he  assigned  for  cause,  that  that  replication  was 
not  prefaced  or  introduced  by  any  apt  or  proper  introduction 
whereby  it  might  appear  to  the  Court  whether  such  replication 
were  pleaded  in  answer  to  the  whole  of  that  plea  of  the  defendant 
above  pleaded  as  to  the  81.  4«.,  or  only  to  a  part  thereof;  but 
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TiKCKLEB  that  the  same  replication  proceeded  immediately  without  any 
Prektigs.  formal  introduction  to  the  matters  therein  stated  and  reserved ; 
and  also  for  that  the  plaintiff  had  concluded  that  replication  with 
a  verification  and  prayer  of  judgment,  and  also  with  a  prayer 
that  the  same  might  be  inquired  of  by  the  country ;  (which  was 
the  fact).  And  he  assigned  for  cause  of  demurrer  to  the  last 
replication,  that  it  purported  to  be  an  answer  to  the  whole  of  the 
defendant's  last  plea  pleaded  as  to  the  791.  IBs. ;  whereas  the 
plaintiff  had  altogether  passed  by  a  material  part  of  that  plea, 
and  tendered  an  issue  upon  a  single  averment  thereof  only,  which, 
if  found  for  the  plaintiff,  would  not  entitle  him  to  judgment  upon 
that  plea.  And  also  for  that  the  said  replication  in  that  behalf 
did  not  fully  and  sufficiently  confess  and  avoid,  or  traverse  and 
deny  the  last  plea,  and  was  no  answer  to  the  same.  The  plain- 
tiff joined  in  demurrer. 

Vaughan,  Serjt.,  who  argued  in  support  of  the  demurrer,  was 
called  on  by  the  Court  to  sustain  his  plea : 

He  referred  to  the  statute  46  Geo.  III.  c.  65,  s.  74,  schedule  A, 
No.  4,  Rule  9,t  and  observed,  that  the  plea  had  pursued  the  pre'- 
cise  words  of  the  Act,  which  authorised  the  tenant  to  deduct  the 
property-tax  he  had  paid  for  the  landlord  *'  out  of  the  first  pay- 
ment thereafter  to  be  made  on  account  of  rent,'*  and  he  said  that 
this  payment,  therefore,  operated  as  a  discharge  of  the  rent 
pro  tanto. 

[  *552  ]  *(The  Court  observed  that  the  converse  of  that  proposition  had 

often  been  mooted,  but  never  determined,  viz.  whether,  if  the 
tenant  omitted  to  claim  the  deduction  out  of  the  Jirst  payment  of 
rents  made  after  he  had  paid  the  duty,  he  could  deduct  it  out  of 
any  subsequent  payment.) 

The  second  plea,  he  contended,  was  good. 

Ileywoodf  Serjt.  contra : 

The  plea  as  to  the  81.  4$.  is  bad,  first,  because  it  does  not  shew 
that  the  duties  which  the  defendant  claims  to  be  deducted,  became 
due  during  the  time  that  the  plaintiff  was  entitled  to  the  rents  ; 

t  Rop.  Stat.  Law  Eev.  Act,  1872. 
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if  the  duties  were  due  in  respect  of  rent  which  had  accrued  due  to     Tinoklbb 

Atkinson,  the  devisor,  in  his  lifetime,  and  now  belonged  to  his     Pbemtice. 

executor,  the  defendant  could  not  justify  deducting  them  from 

rent  which  he  had  to  pay  to  the  heir  or  devisee  for  such  part  of 

the  term  as  had  elapsed  during  their  seisin.    There  might  be  an 

arrear  of  rent  for  many  years,  and  then  an  assignment  of  the 

reversion.    The  lessee  could  not  deduct  all  the  property-tax  he 

had  paid  for  many  years,  out  of  the  first  payment  of  rent  he  had 

to  make  to  the  assignee.    It  was,  therefore,  incumbent  on  the 

defendant  to  shew  by  his  plea,  not  only  that  this  was  the  first 

and  next  payment  of  rent,  but  also  that  the  duty  sought  to  be 

deducted  was  due  in  respect  of  the  rent  which  was  then  first  and 

next  to  be  paid.     The  tenant  might  owe  a  year's  rent  to  the 

ancestor  and  another  to  the  heir,  and  he  might  have  occasion  to 

pay  the  heir  first,  yet  clearly  he  could  not  deduct  from  his  rent 

the  property-tax  assessed  on  the  rent  due  to  the  ancestor.    The 

statute,  therefore,  must  mean  that  the  duty  shall  be  deducted  out 

of  the  first  payment  to  be  made  to  the  same  landlord  to  whom 

the  rent  belongs  in  respect  of  which  the  duty  was  assessed ;  and 

that  the  defendant  has  not  sufficiently  averred.    The  plea  is  also 

bad  on  another  account :  the  property- tax  is  payable  on  the  20th 

of  September,  but  the  payment  which  *was  made  on  that  day      [  *553  ] 

was  not  assessed  in  respect  of  that  portion  of  the  rent  which 

became  due  on  the  29th ;  either  the  whole  of  the  last  quarter's 

rent,  or  at  least  the  proportionate  part  which  became  due  for  the 

nine  days  intervening  between  the  20th  and  29th  was  not  the 

subject  of  that  assessment ;  consequently,  a  corresponding  part 

of  the  81.  48.  must  have  been  paid  in  respect  of  part  of  the  rent 

of  a  former  year,  and  was  not  paid  in  respect  of  the  year's  rent 

from  29th  September,  1810,  to  29th  of  September,  1811,  claimed 

by  the  declaration;   wherefore  the  statute  itself  disaffirms  the 

defendant's  express  averment,  that  the  duty  was  imposed  in 

respect  of  the  rent  so  due  and  unpaid.    And  it  appears  upon  the 

record  that  he  has  deducted  for  at  least  nine  days  more  than  he 

is  entitled  to.    But  there  is  another  objection  more  deeply 

founded  to  this  claim  of  set-off.    All  parts  of  the  Act  which 

mention  the  deduction  of  the  landlord's  duty,  direct  it  to  be  made 

upon  payment  of  the  remainder  of  the  rent.    The  tenant  is  to  pay 


688  1812.    C.  P.     4  TAUNT.  553—554.  [e.b. 

TiKCKLEB    it  in  the  first  instance,  out  of  his  own  pocket,  not  out  of  his  land- 
Prexticc    lord's  rent.    This  Act  requires  that  in  order  to  entitle  himself  to 

make  the  deduction,  he  shall  first  pay  the  residue  of  the  rent, 

which  has  not  been  done  here. 


Mansfie];.d,  Ch.  J. : 

As  to  the  point  that  the  deed  stipulates  for  payment  of  the 
property-tax,  and  that,  therefore,  the  reddendum  is  altogether 
void,  we  have  twice  decided  here  t  that  the  illegal  part  of  the 
clause  only  is  void,  that  is,  as  to  the  property-tax  ;  and  we  have 
not  set  aside  the  whole  covenant,  going  much  further  than  the 
Court  of  King's  Bench,  where  it  was  only  held  that  the  deed 
might  be  sustained,  if  the  illegality  were  confined  to  the  in- 
[  *55i  ]  dependent  covenant.  As  to  the  first  ^plea,  the  defendant  having 
paid  the  rate,  he  is  entitled  to  deduct  it. 

GiBBs,  J. : 

The  plaintiff  is  entitled  to  his  judgment  for  the  78/.  16s.  If 
one  year's  rent  had  become  due  before  the  testator  had  died,  it 
would  be  payable  to  the  executor,  and  the  next  year's  rent 
would  be  payable  to  the  heir ;  it  might  be  that  the  tenant  might 
pay  the  heir  first ;  but  he  could  not  deduct  from  the  heir  the 
duty  on  the  year's  rent  due  to  the  executor.  But  it  sufficiently 
appears  by  the  plea  that  the  duty  was  imposed  in  respect  of  rent 
belonging  to  the  plaintiff,  and  not  to  the  devisor,  and  in  respect 
of  the  very  rent  demanded ;  and  the  plea  as  to  the  8/.  As.  is 
good.  As  to  the  rest  the  plea  is  bad.  The  last  plea  comes  to 
this  short  point,  whether  the  part  of  that  plea  which  the  plaintiff 
has  left  unnoticed,  be  alone  a  sufficient  answer  to  the  plaintiff's 
claim.  It  is  necessary  that  the  tenant  should  stay  on  the  land 
to  the  very  last  time  at  which  the  thing  can  be  done.  But  the 
defendant  has  not  stated,  that  at  the  time  of  his  attending  on 
the  premises  there  was  time,  or  not  time  left  before  the  setting^ 
of  the  sun,  to  have  counted  the  money.  Therefore  the  defen- 
dant, I  think,  can  make  nothing  of  that  point ;  it  is  not  sufficient 

t  See  Fuller  v.  Ahhoity  4  Taunt.  105,  and  Headehaw  y.  Balders,  4  Tatmt. 
57. 
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to  state  that  he  was  there  at  and  shortly  before  the  setting  of  Tikoklsb 
the  sun :  he  ought  to  have  pleaded  he  was  there  long  enough  pbsntios. 
before  to  have  counted  the  money. 

Judgment  for  the  defendant  on  the  Jirst  plea,  and 
for  the  plaintiff  on  the  last. 


ADDISON  V.  GANDASSEQUI.  1812. 

(4  Taunt.  574-  581.)  t  Junsl^. 

A.,  a  mercliant,  purchases  goods  of  B.,  for  the  use'of  0.,  who  is  present        [  574  ] 
and  selects  the  goods,  and  stipulates  with  B.  the  price  and  other  terms 
of  the  purchase.    A.  credits  B.  with  the  amount,  and  debits  C.  with  the 
amount  and  a  commission.    B.  debits  A.  in  his  books  and  invoices. 
B.  cannot  recover  the  price  of  the  goods  against  C. 

This  was  an  action  for  goods  sold  and  delivered,  and  was 
tried  before  Mansfield,  Ch.  J.  and  a  special  jury,  at  the  sittings 
at  Guildhall,  after  Michaelmas  Term,  1811,  when  it  appeared 
that  the  defendant  was  a  member  of  a  Spanish  trading  corpora- 
tion, called  the  Philippine  Company,  and  was  a  director  of  that 
company,  and  had  come  over  to  England  to  select  a  large 
assortment  of  goods  destined  for  Lima.  Larrazabal,  Menojo, 
and  Trotiaga,  a  house  established  in  London,  assisted  him  in 
providing  the  goods,  and  they  having  applied  to  the  plaintiff, 
with  whom  they  had  previous  dealings  for  20  years,  the  plaintiff 
went  by  appointment  to  the  house  of  Larrazabal  &  Co.  in  the 
city,  with  patterns  of  goods ;  he  found  the  defendant  there,  who 
examined  various  patterns,  cheapened  the  prices,  mentioned  the 
market  for  which  they  were  intended,  told  the  plaintiff  he 
should  charge  the  long  price,  and  he,  the  defendant,  would 
himself  receive  the  bounty  on  exportation,  and  stipulated  for 
fifteen  months'  credit ;  he  took  goods  home  to  his  house  in 
Clarges  Street,  and  kept  them  a  week  to  examine,  and  a  clerk 
from  the  plaintiffs  house  frequently  attended  on  him  there  to 
shew  and  explain  the  patterns.  The  plaintiff  received  a  written 
order  from  Larrazabal  &  Co.  for  a  quantity  of  these  goods ; 
after  which  the  defendant  required  of  the  plaintiff  an  abatement 

f  Also  as  a  leading  case  in  2  Sm.  L.  C.  387  (9th  ed.). 
B.B. — ^VOL.  xni.  y  Y 
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addiboh  of  61.  per  cent,  on  the  prices  of  them,  which  the  plaintiff  refused 
Oandasbe-  to  make,  and  the  parties  were  about  to  terminate  the  treaty : 
^^'*  but  at  length  the  defendant  agreed  to  give  the  whole  price 
required,  and  told  the  plaintiff  he  might  proceed  to  execute 
the  order.  The  plaintiff  and  his  clerks  repeatedly  had  other 
meetings  with  the  defendant,  and  several  other  parcels  of  goods 
[  '576  ]  were  ordered  by  Larrazabal  *&  Co.,  which  had  been  selected  by 
the  defendant  at  those  meetings.  Larrazabal  &  Go.  referred 
the  plaintiff  to  the  defendant  for  instructions  as  to  the  mode  in 
which  the  goods  were  to  be  packed  for  exportation,  and  the 
defendant  gave  those  instructions.  The  invoices  were  all  made 
out  by  the  plaintiff  to  Larrazabal  &  Co.,  and  they  were  debited 
in  the  plaintiff's  books  for  the  amount  of  the  long  price. 
Larrazabal  &  Co.  in  their  books  debited  the  defendant  with  the 
amount  of  the  invoices,  and  also  with  a  conmiission  for  pur- 
chasing them,  of  2Z.  per  cent,  on  the  amount,  which  was  their 
ordinary  mode  of  dealing  with  the  defendant,  and  they  credited 
the  plaintiff  with  the  amount  of  the  invoices.  Upon  an  occasion 
subsequent  to  these  sales,  Larrazabal  &  Co.  having  applied  to 
purchase  some  goods  of  the  plaintiff,  the  plaintiff  said  he 
thought  he  had  for  that  time  extended  his  credit  far  enough 
to  Larrazabal  &  Co.,  and  declined  furnishing  the  goods. 
Larrazabal  &  Co.  gave  the  orders  for  packing  and  shipping 
the  goods,  and  in  their  own  names,  but  in  pursuance  of  in- 
structions given  by  the  defendant,  chartered  a  vessel  to  Lima, 
in  which  these  goods  were  conveyed,  and  instructed  the  master 
not  to  part  with  the  return  cargo  until  payment  of  the  freight 
and  amount  of  LarrazabaPs  demand  on  the  defendant.  The 
master  did  not  deliver  the  return  cargo  but  in  consequence  of 
instructions  from  Larrazabal  &  Co.,  after  a  sum  of  72,000Z.  had 
been  deposited  by  the  defendant  for  their  security.  One  of  the 
partners  in  their  house,  which  had  become  bankrupt,  being 
examined,  stated,  that  the  house  purchased  these  goods  of  the 
plaintiff  on  their  own  credit  and  account,  as  they  would  any 
other  goods  for  which  they  had  occasion  in  their  trade,  and 
Larrazabal  &  Co.  had  insured  the  goods  in  their  own  names, 
for  which  they  had  a  further  commission  of  a  half  per  cent. 
[  •576  ]      The  plaintiff  contended  that  though  the  credit  *was  given  to 
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Larrazabal  &  Co.,  yet  that  as  the  defendant  had  the  goods,  he 
was  liable  to  pay  for  them ;  and  that  this  was  only  the  common 
case  of  a  broker  buying  for  his  principal :  the  principal  when 
disclosed  is  liable.  Mansfield,  Ch.  J.  left  it  to  the  jmy  whether 
Larrazabal  did  act  as  broker  or  not,  and  observed  that  as  the 
defendant  saw  and  handled  the  patterns,  and  was  seen  in  the 
business,  if  he  had  been  the  purchaser,  most  probably  the  credit 
would  have  been  immediately  given  to  him;  the  nry  under  these 
circumstances  being  of  opinion  that  the  goods  vrcre  sold  to 
Larrazabal  as  principal,  found  a  verdict  for  the  defendant. 


Addison 

V, 

Gandasse- 
Qur. 


Best,  Serjt.  for  the  plaintiff,  in  pursuance  of  liberty  reservo  1 
at  the  trial,  obtained,  in  last  Hilary  Term,  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff:  he  cited  the  cases  of  Baiiton  v.  Hodgson, 
and  Peele  v.  Hodgson  A 


t  Eailton  v.  Hodgson,  and  Peele 

V.  Hodgson. 

(4  Taunt.  576, «.— 577,  n.) 

These  cases  are  not  reported,  but 
by  the  brief  and  notes  of  the  counsel 
for  one  of  the  parties,  they  appeared 
to  be  to  the  following  effect.  The 
former  was  tried  at  the  sittings  after 
Trinity  Term,  1804,  and  the  latter 
at  the  sittings  after  Michaelmas 
Term,  1801,  before  Mansfield,  Ch.  J. 
The  facts  were,  that  the  defendant, 
Hodgson,  had  formerly  been  a  clerk 
with  Smith,  Lindsay,  &  Co.,  and 
afterwards  set  up  in  business  for 
himself,  and  had  a  counting-house 
for  himself  at  the  house  of  Smith, 
Lindsay,  &  Co.,  which  the  vendors 
knew ;  that  he  purchased  goods  him- 
self, and  directed  the  vendor  to  draw 
bills  upon  Smith,  Lindsay,  &  Co., 
and  make  out  invoices  to  that  house, 
which  was  then  a  house  of  good 
credit,  and  without  whose  security 
Hodgson  could  not  have  obtained 
credit  and  made  the  purchases. 
Smith,  Lindsay,  &  Co.  received  from 
the  defendant  a  commission  of  from 
2^  to  5  per  cent,  upon  the  goods. 


The  vendors  entered  the  goods  in 
their  own  books,  in  the  names  of 
Smith,  Lindsay,  &  Co.,  made  out  the 
invoices  in  the  names  of,  and  sent 
them  to  Smith,  Lindsay,  &  Co.,  and 
drew  bills  upon  them  for  the  amount, 
which  Smith,  Lindsay,  &  Co.  ac- 
cepted: the  defendant  insisted  that 
he  purchased  as  the  agent  of  Smith, 
Lindsay,  &  Co.,  and  in  their  names, 
and  on  their  account,  as  he  used  to 
do  when  in  their  employ.  There 
was  proof,  however,  of  his  being  the 
principal,  and  having  bought  the 
goods  on  his  own  account.  The 
plaintiffs  obtained  a  verdict,  and 
♦Mansfield,  Ch.  J.  in  summing  up 
the  evidence,  observed  to  the  jury, 
*'that  it  was  admitted  these  goods 
were  never  delivered  to  Smith,  Lind- 
say, &  Co. ;  the  defendant  had  the 
goods,  and  the  profits  and  loss: 
Smith,  Lindsay,  &  Co.  were  only  to 
have  a  commission,  for  which  they 
lent  their  credit.  Suppose  a  prin- 
cipal authorizes  a  factor  to  sell 
goods,  and  he  sells  in  his  own  name, 
the  principal  may  call  upon  the 
vendee  for  payment.  It  appeared 
that  Hodgson   had   been   a  trader 

Y  T  2 
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Addibok  Shepherd,  Serjt.  in  Easter  Term  last  shewed  cause  against 

GAHDA88K-    the  rule,  contending,  in  the  first  place,  that  the  rule  could  not 

^^^'        be  made  absolute  in  the  shape  in  which  it  was  moved,  for  though 

t  ^^^  J       the  Court  should  think  the  defendant  was  not  entitled  to  a 

verdict,  it  was  not  clear  the  plaintiff  was ;  and  the  rule,  if  any, 

should  be  for  a  new  trial.    He  further  contended  that  the  effect 

of  the  evidence  war,  that  Larrazabal  was  not  the  agent  of  the 

defendant  in  the  a  f  airs,  but  was  in  fact  the  principal  to  whom 

the  credit  was  given,  for  that  otherwise  the  defendant  could 

never  have  obtained  the  goods;  for  no  one  would  have  given 

credit  to  a  person  unknown,  and  from  whom  creditors  would 

have  no  means  of  compelling  payment  but  by  arrest.     And  be 

relied  on  the  fact  that  the  plaintiff  being  applied  to  for  some 

other  goods,  did  not  refuse  to  give  the  defendant  any  further 

credit,  but  said  tliey  would  give  Larrazabal  no  further  credit. 

[  578  ]  Best  and  Vaughan,  Serjts.  in  support  of  the  rule,  contended, 

that  as  there  was  no  fact  in  dispute  in  the  case,  the  plaintiff 
was  entitled  to  have  the  rule  to  enter  a  verdict  for  him.  They 
insisted  that  in  this  case  Larrazabal  was  the  mere  agent  of  the 
defendant,  which  was  indicated  by  his  receiving  commission. 
But  the  plaintiff  in  fact  had  the  security  of  both  parties,  for 
under  the  written  order,  which  did  not  affect  the  real  buyer, 
Larrazabal  &  Co.  were  liable ;  and  the  defendant  was  liable, 
because  he  had  the  goods,  which  raised  a  sufficient  contract : 
for,  by  the  law  of  England,  he  who  has  the  goods  shall  be 
obliged  to  pay  for  them.  It  had  been  admitted  that  when  a 
broker  contracts  for  a  principal  unknown,  when  such  principal 

from  1798.    Suppose  Hodgson  had  be  thrown  upon  the  insolvent  estate 

not  been  known  to  be  the  buyer,  he  of  Smith,  Lindsay,  &  Co.  who  never 

would   have   boon    liable ;    Smith,  had  the  goods  ?    This  was  a  stronger 

Lindsay,  &  Co.   would   only  have  case  than  that  of  a  dormant  partner, 

been  nominal  buyers.    If  Ilodgson  The  buyer  must  be  liable,  though  a 

had  really  paid  Smith,  Lindsay,  &  third  person  may  also,  unless  there 

Co.,  it  would  have  depended  upon  is  an  express  agreement  that    the 

circumstances  whether  he  would  be  buyer  shall  not  be  liable.*'   The  jury 

liable    to    pay  for  the  goods    over  found  a  verdict  for  the  plaintiffs, 

again ;  if  it  would  have  been  unfair  A  motion  was  made  in  the  foUowing 

to  have  made  him  liable,  he  would  Term  to  set  aside  the  verdict,  and 

not  have  boon  so.    What  pretence  have  a  new  trial;    but  the  Court 

was  there  that  the  plaintiffs  should  refused  it. 
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is  discovered  he  may  be  sued  ;  and  so  if  one  iv^rtner  only  con-     addibon 
tracts,  the  others,  when  discovered,  are  liable.      They  cited    gandabse- 
Railton  v.  Hodgson,  Peele  v.  Hodgson,  and  Powel  v.  Nelson,  cited        ^^^' 
by  Lord  Ellenborouoh,  Ch.  J.  in  Paterson  v.  Gandasequi,  15 
East,  65 ;  t   Waring  v.  Favenck,  1  Camp.  85 ;  I   and  Kymer  v. 
Suwercropp,  1  Camp.  109.  §     The  principal  could  only  be  dis- 
charged by  payment,  and  that  payment  must  be  to  the  vendor, 
if  he  is  known ;  if  unknown,  the  vendee  must  pay  the  agent  ; 
but  unless  he  pays  one  or  the  other  he  is  liable.     Wyatt  v. 
Marquis  of  Hertford,  8  East,  147. 

Shepherd,  in  reply  on  the  cases,  contended  that  the  autho- 
rities of  Wyatt  V.  The  Marquis  of  Hertford,  and  Powel  v.  Nelson, 
did  not  apply  :  the  last  was  a  question  of  fraudulent  payment  to 
the  factor  by  the  principal,  after  knowledge  of  the  factor's  not 
having  paid,  and  notice  to  pay  to  the  vendor,  which  Lord 
Ellenborouoh  held  to  be  a  payment  in  his  own  wrong,  for  he 
had  no  right  to  pay  the  factor  till  he  saw  the  seller  paid.  The 
cases  of  Railton  v.  Hodgson,  and  Peele  v.  Hodgson,  are  more 
like  this,  but  are  an  ex  paHe  account  of  the  cause ;  and  as  the 
rule  nisi  was  not  granted,  the  subject  *was  not  discussed,  and  [  *579  j 
therefore- the  cases  were  of  less  authority. 

The  Court  took  time  to  consider,  and 

Mansfield,  Ch.  J.  now  gave  the  judgment  of  the  Court  : 

This  is  a  motion  made  for  a  new  trial,  the  verdict  having  been 
given  for  the  defendant.  The  circumstances  of  the  case  are  very 
singular.  The  motion  is  made  on  the  ground  that  though  the 
actual  vendees  of  the  goods  were  Larrazabal  &  Co.,  yet  that  the 
verdict  ought  to  have  gone  against  the  defendant,  as  the  person 
for  whom  the  goods  were  bought  by  Larrazabal  &  Co.  I  left  it 
to  the  jury  to  consider  whether  Larrazabal  &  Co.  were  acting  as 
factors  for  the  defendant,  or  whether  the  goods  were  bought  by 
the  defendant  himself,  who  was  acting  for  the  Philippine 
Company.  In  certain  cases  it  would  undoubtedly  be  a  mon- 
strous thing  to  charge  the  defendant,  but  in  this  case  there  would 
t  Ante,  p.  368.  J  10  E.  R.  638.  §  10  R.  B.  646. 
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Addibon  be  no  such  hardship,  because  the  defendant  had  received  the 
GAKDA88*.  money  of  the  Philippine  Company.  The  order  was  given  by  the 
^^^'  house  of  Larrazabal  &  Co.,  and  the  invoice  was  made  oat  to 
them;  and  the  goods  were  put  on  board  the  ship  called  the 
Archduke  Charles,  chartered  by  Larrazabal  &  Co.,  under  bills  of 
lading  which  compelled  the  captain  to  deliver  the  goods  to  their 
order ;  so  that  throughout  the  transaction,  from  the  beginning 
to  the  end,  the  goods  are  treated  as  purchased  by  Larrazabal  & 
Co.  It  was  proved  that  the  defendant  was  at  the  counting  house 
of  Larrazabal  &  Co.,  and  was  shewn  a  variety  of  goods.  The 
defendant  objected  to  the  price  of  the  goods,  and  there  ^as  a 
long  treaty  respecting  the  terms  of  payment  for  them :  what  had 
passed  between  Larrazabal  junior  and  the  plaintiff  did  not 
appear  at  the  trial ;  but  it  was  given  in  evidence,  that  the 
I  '580  ]  former  had  met  the  plaintiff  before  the  plaintiff  *saw  the 
defendant  at  the  counting  house  of  Larrazabal  &  Co.  Directions 
were  given  by  the  defendant  how  the  goods  were  to  be  packed ; 
so  it  was  very  clear  from  all  these  transactions  that  these  goods 
were  intended  for  the  defendant,  not  individually,  (although  he 
was  a  partner  in  the  adventure)  but  for  the  use  of  this  company. 
Moore,  the  captain  of  the  ship,  went  to  Lima  with  the  goods, 
and  accounted  with  the  defendant  for  the  proceeds  of  the  cargo, 
but  not  till  after  he  had  written  to  Larrazabal  &  Co.  and 
received  orders  for  him  so  to  do.  The  orders  to  the  shipper,  to 
the  packer,  and  broker  were  read ;  all  of  which  were  made  out 
in  the  name  of  Larrazabal  &  Co.  A  witness,  Trotiaga,  from 
LarrazabaFs  house,  proved  that  he  bought  these  goods  for  his 
own  house,  exactly  as  he  would  buy  any  other  goods ;  that  he 
had  been  four  years  partner ;  he  was  in  the  house  of  the  plaintiff 
when  an  order  for  further  goods  was  proposed,  and  the  plaintiff 
said  he  could  not  give  Larrazabal  &  Co.  any  fm-ther  credit. 
Larrazabal  &  Co.  gave  credit  to  the  plaintiff  in  their  books  for 
the  amount  of  these  goods,  and  debited  the  defendant.  70,000/. 
had  been  paid  as  a  deposit,  and  was  now  in  the  bank,  to  abide 
the  event  of  this  cause,  which  I  did  not  understand.  I  left  it  to 
the  jury  to  say  whether  this  were  the  common  case  of  a 
merchant  here  buying  for  his  correspondent  abroad,  on  which  he 
charged  a  commission,  or  whether  it  was  the  case  of  a  factor 
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buying  goods  for  his  principal ;  and  they  found  for  the  defendant.  Addisoh 
None  of  the  cases  that  have  been  cited  at  all  resemble  this  case ;  gakd'asss- 
f or  although  it  was  not  said  expressly  that  the  plaintiff  did  not  ^^ 
look  to  the  defendant,  yet,  upon  all  the  circumstances  of  the 
transaction,  it  evidently  appears  that  he  did  not.  And  if  a  man 
selling  to  another  for  the  use  of  a  third,  who  stands  by  and  is 
known,  may  make  the  contract  with  the  buyer,  without  making 
the  third  person  responsible,  certainly  this  is  that  case.  The 
cases  *cited  of  Railton  v.  Hodgson  and  Peele  v.  Hodgson,  are  [  'SSl  ] 
very  different  from  this :  the  partner  in  the  house  of  Lindsay 
&  Co.  gave  an  account,  certainly,  of  a  very  strange  manner  of 
carrying  on  the  trade,  but  still  he  made  it  the  trade  of  Hodgson : 
and  there  could  be  no  doubt  in  those  cases  of  the  liability  of  the 
defendant.  Now  in  this  case,  if  it  had  been  intended  that  the 
sale  should  be  to  the  defendant,  and  that  Larrazabal  &  Co.  were 
to  be  only  sureties,  the  plaintiff  would  certainly  have  debited  the 
defendant,  and  taken  a  guarantee  from  Larrazabal  &  Co.  And 
only  see  what  a  state  the  defendant  would  be  in,  buying  as  he 
does,  such  an  immense  amount  of  goods  of  the  plaintiff,  and  other 
persons!  And  although  it  has  been  objected  by  the  counsel 
that  it  is  a  hard  case,  that  this  money  getting  into  the  hands  of 
Larrazabal  &  Co.  should  not  find  its  way  wholly  to  the  plaintiff, 
of  whom  the  goods  were  purchased,  yet  we  cannot  alter  the  law 
of  the  case,  or  the  nature  of  the  contract,  on  account  of  any 
subsequent  events.  The  insolvency  of  Larrazabal  &  Co.  may 
make  an  unfortunate  difference  in  the  case  as  to  the  conse- 
quences, but  it  will  not  alter  their  liability.  We,  who  are  called 
on  to  set  aside  this  verdict,  must,  in  order  thereto,  say  on  this 
evidence,  that  Larrazabal  only  was  not  to  be  the  debtor,  but 
that  the  defendant  also,  who  was  to  buy  these  goods  for  the 
Philippine  Company,  was  to  be  liable:  but  we  can  find  no 
evidence  to  warrant  us  in  that  conclusion:  the  rule  therefore 
must  be 

Discharged. 
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1812.  YOUNG  AND  Others  v.  HUNTEE  and  Others. 

June  19. 
(4  Taunt.  682—683.) 

[  682  ]  TVliere  one  person  purchaBes  goods,  and  another  is  afterwards  per- 

mitted to  share  in  the  adventures,  the  vendors  cannot  recover  against 
such  other  person  for  the  price  of  the  goods,  t 

This  was  an  action  for  goods  sold  and  delivered :  two  of  the 
defendants,  Hunter  and  Bayney,  had  permitted  judgment  to  go 
by  default ;  but  the  other  defendants,  Hofiham  &  Co.,  had 
pleaded  the  general  issue.  The  cause  was  tried  before  Mans- 
field, Ch.  J.  at  the  sittings  after  Michaelmas  Term,  1811,  when 
it  appeared  that  Hunter  and  Rayney  had  purchased  goods  of 
the  plaintiffs  and  other  persons,  which  they  intended  to  ship 
for  the  Baltic :  and  the  defendants  Hoffham  &  Co.,  who  were  not 
otherwise  partners  of  Hunter  &  Co.,  were  afterwards  allowed  to 
join  in  the  adventure,  and  to  have  a  fifth  share  upon  the  goods 
being  put  on  board.  The  plaintiffs  knew  nothing  of  Hoffham 
&  Co.,  but  sold  the  goods  to  Hunter  &  Co.  only.  The  question 
was,  whether  this  was  the  case  of  common  sleeping  partners. 

Mansfield,  Ch.  J.  directed  the  jury  to  find  a  verdict  for  the 
defendant,  with  liberty  for  the  plaintiff  to  move  for  a  new  trial : 
accordingly  in  Hilary  Term  last.  Shepherd,  Serjt.  obtained  a  rule 
nisi,  on  the  ground  that  Hoffham  &  Co.  having  had  the  benefit 
of  the  goods,  were  liable  to  pay  for  them,  although  they  were 
originally  furnished  to  Hunter  &  Co.  only. 

Lens  and  Vaughan,  Serjts.  now  shewed  cause  against  the 
rule. 

Shepherd  and  Best,  Serjts.  endeavoured  to  support  it. 

Mansfield,  Ch.  J.  continued  of  the  same  opinion  as  at  the 
trial. 

[  583  ]       Heath,  J. : 

The  proposition  of  the  plaintiffs'  counsel,  that  if  it  be  shewn 
that  at  any  one  period  of  the  transaction  there  were  a  partnership 

t  See  the  Partnership  Act,  1890,  s.  17  (1). 
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subsisting,  it  was  therefore  to  be  inferred  that  there  had  been      youno 
a   partnership  in  the  particular  original  purchase,   is  wholly      huntkk. 
unfounded. 

Chambre,  J.  was  of  the  same  opinion,  and 

GiBBS,  J. 

The  only  possible  ground  for  a  new  trial  would  be  if  the 
plaintiffs  could  shew  that  at  the  time  of  the  purchase  of  the 
goods  from  the  plaintiffs,  Hoffham  &  Co.  and  Hunter  and 
Eayney  were  concerned  in  that  purchase  on  their  joint  account : 
now  the  only  evidence  given  of  it,  was,  that  at  the  time  of  the 
shipment  they  were  so  interested.  How  long  before  the  ship- 
ment the  purchase  was  made,  does  not  appear ;  but  it  is  not  to 
be  inferred  from  Hoffham  &  Co.  being  interested  at  the  time  of 
the  shipment,  that  they  were  interested  at  the  time  of  the 
purchase :  it  is  for  the  plaintiffs,  who  seek  so  to  implicate  them, 
to  make  it  out  by  evidence.  I  am  by  no  means  of  opinion  that 
there  may  not  be  a  case  where  two  houses  shall  be  interested  in 
goods  from  the  beginning  of  the  purchase,  yet  not  be  both  liable 
to  the  vendor  :  as  if  the  parties  agree  amongst  themselves  that 
one  house  shall  purchase  the  goods,  and  let  the  other  into  an 
interest  in  them,  that  other  being  unknown  to  the  vendor ;  in 
such  a  case  the  vendor  could  not  recover  against  him,  although 
such  other  person  would  have  the  benefit  of  the  goods.  On  this 
and  other  reasons,  I  am  of  opinion  the  present  verdict  ought  not 
to  be  disturbed. 

Rule  discharged. 
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C.  P.  MICHAELMAS    TERM. 


1^12.  WAEIK"  AND  Anothee  v.  SCOTT. 

^^^'  (4  Taunt.  605—608.) 

[  605  ]  If  an  alien  enemy,  commorant  here  imder  the  Eing*8  licence  to  reside 

here/  purchases  goods  for  exportation,  the  exportation  thereof  by  him, 
after  his  licence  to  reside  has  ceased,  is  not  protected  by  a  licence  to 
trade,  also  obtained  after  his  licence  to  reside  has  ceased,  and  authorizing 
the  exportation  of  the  identical  goods  by  B.  and  £.  '*on  behalf  of 
themselyes  and  other  British  merchants." 

This  was  an  action  upon  a  policy  of  insurance,  dated  the 
21st  of  September,  1807,  and  effected  by  the  plaintiffs,  upon  a 
voyag6  at  and  from  Portsmouth  to  Amsterdam,  upon  prize 
wines,  valued  at  8002.,  by  the  ship  Drie  Vrienden.  The  declara- 
tion stated  the  interest  to  be  in  F.  Van  Eyck.  Upon  the  trial 
of  this  cause  at  the  Surrey  Summer  Assizes,  1812,  before  Lord 
EUenborough,  Gh.  J.,  the  parties  made  the  following  admissions : 
the  defendant's  subscription  to  the  policy,  and  to  a  memorandum 
at  the  back  thereof,  dated  the  7th  of  November,  1807,  allowing 
the  vessel  to  proceed  from  Portsmouth  to  Gottenburgh  and 
Amsterdam ;  the  wines  were  shipped  by  the  plaintiffs  on  board 
the  Drie  Vrienden  on  account  of  Van  Eyck,  and  he  was  interested 
therein  as  averred  in  the  declaration ;  he  was  a  native  of  Holland, 
and  was  domiciled  at  Amsterdam,  and  at  the  time  of  the  pur- 
chase of  the  wines  insured,  was  resident  in  this  country  under 
the  King's  licence,  dated  the  28th  of  May,  1806,  and  purporting, 
in  pursuance  of  the  statute,  to  grant  unto  F.  Van  Eyck,  aged  37, 
[  *G06  ]  a  native  of,  and  lastly  resident  *at  ^sterdam,  known  to  Messrs 
Warin,  Fleischman,  and  Jutting  of  Devonshire  Square,  Bishops- 
gate  Street,  and  residing  there,  his  Majesty's  licence  to  reside  at 

London,  and  within  18  miles  thereof  in  the  county  of , 

from  the  date  thereof  for  the  term  of  three  months,  with  the 
restriction,  and  on  condition,  that  he  should  communicate  every 
change  of  his  residence  to  the  Alien  Office.  Upon  this  licence 
were  indorsed  various  extensions,  one  whereof  permitted  him  to 
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travel  to  "Birmingham  on  business,"  another  "to  Fowy  in      Wabin 
Cornwall,  and  to  attend  sales  of  prize  wines  there  for  14  days,"       scott. 
and  the  time  was  altogether  extended  to  the  month  of  July,  1807. 
Van  Eyck  himself,  at  a  sale  of  prize  wines,  selected  these,  but 
they  were  paid  for  by  the  plaintiffs  at  his  request.    The  wines 
insured  were  shipped  in  August,  1807,  and  were  intended  to  be 
exported  under  a  licence  from  the  King,  dated  the  81st  of  July, 
1807,  granted  to  Messrs.  Van  Buuren  and  Kanningeisser  on 
behalf  of  themselves  and  other  British  merchants,  but  procured 
by  them  in  consequence  of  orders  from  the  plaintiffs,  as  the 
agents  of  Van  Eyck,  and  "permitting  three  neutral  ships  to 
navigate  freely  under  the  several  flags  therein  named  from  or 
to  any  port  of  Holland,  to  or  from  the  United  Kingdom  and  to 
import  such  quantity  of  (inter  alia)  prizes  wines,  as  might  be 
specified  in  their  "  (i.e.,  the  ships)  "  bills  of  lading ;  and  that 
licence  was  to  remain   in  force  for   six  months,   and  to  be 
revocable,"  &c.     It  provided  also,  "  that  Messrs.  Van  Buuren 
and  Kanningeisser  on  behalf  of  themselves  and  other  British 
merchants,  to  whom  his  Majesty  granted  that  licence,  should 
cause  the  same  to  be  delivered  up  as  therein  mentioned."     That 
the  plaintiffs,  as  the  agents  of  Van  Eyck,  also  procured  another 
licence  dated  the  15th  of  December,  1807,  which  recited  that  it 
had  been  represented  to  his  Majesty  by  Messrs.  Warin,  Fleisch- 
man  and  Jutting,  that  they  intended  to  export  a  cargo  of  prize 
wine  from  Portsmouth  to  Holland  on  board  *the  neutral  ship      [  *607  J 
Drie  Vrienden,  as  long  ago  as  August  then  last,  by  virtue  of  the 
licence  dated  81st  July,  but  that  owing  to  the  political  events  on 
the  continent,  the  exportation  did  not  take  place,  and  the  wine 
still  remained  at  Portsmouth,  and  that  they  had  prayed  his 
Majesty's  further  licence  and  protection  for  the  exportation  of 
the  said  wine,  &c.     And  his  Majesty  thereby  permitted  the 
Drie  Vrienden  to  proceed  from  Portsmouth  to  Holland.    At  the 
time  of  granting  the  last-mentioned  licence.  Van  Eyck  had 
returned  to  Holland.    After  the  granting  such  last  licence,  in 
December,  1807,  the  ship  sailed  from  Portsmouth,  and  in  her 
voyage  to  Amsterdam  was  taken  by  a  Danish  privateer,  and 
condemned.    Upon  this  evidence,  it  was  objected,  that  nothing 
upon   these  licences   rendered   legal    an    insurance  upon  the 
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Wabih       property  of  an  alien  enemy,  who  at  the  time  of  the  ship's  sailing 
EcoTT.       ^^  ceased  to  have  either  domicile  or  licence  to  reside  here :  the 
licences  extending  to  protect  the  goods  of  British  merchants 
only.    For  the  plaintiffs,   it  was  answered,  that  the  second 
licence  did  not  specify  what  description  of  persons  shonld  be 
the  owners  of  property  licensed,  and  that  as  Van  Eyck  had 
purchased  the  goods  while  he  was  domiciled  in  this  country 
under  the  King's  licence,  he  ought  to  have  a  reasonable  time 
allowed  him  after    that    licence    had  expired    for    exporting 
them.    Lord  Ellenborough,  Ch.  J.,  thought,  that  as  the  se- 
cond licence  recited  the  first,  it  only  contemplated  an  adven- 
ture similar  to  that  which  was  protected  by  the  first,  and  the 
first   licence    would    only  protect  an    exportation   by  British 
merchants,  which  character  Van  Eyck  had  ceased  to  possess 
at  the  date  of  the  first  licence  to  trade,  his  licence  to   reside 
in  this  country  having  then  expired.    And  his  Lordship  accord- 
ingly directed  a  nonsuit. 

Shepherd,  Serjt.  in  this  Term  moved  to  set  aside  the 
I  *608  ]  nonsuit  and  have  a  new  trial,  upon  two  grounds,  first,  *that  the 
second  licence  was  penned  exactly  in  the  same  terms  as  it  would 
have  been  if  Messrs.  Buuren  and  Kanningeisser  in  applying  for 
it  had  made  no  reference  to  the  former  intended  adventure,  and 
it  did  not  imply  the  restriction,  that  the  wines  were  to  be  the 
property  of  British  merchants;  secondly,  that  if  it  did.  Van 
Eyck  was  at  the  time  of  purchasing  these  goods,  for  this  piirix)se, 
a  British  merchant;  the  extensions  of  his  licence  to  reside 
recognized  him  acting  in  his  business  of  a  merchant,  going 
about  to  attend  the  sales  at  which  he  purchased  this  cargo. 
And  if  his  trading  as  a  British  merchant  had  a  legal  inception, 
and  if,  as  the  second  licence  to  export  recites,  unforeseen  political 
circumstances  prevented  him  from  completing  his  adventure 
within  the  time  proposed,  yet  the  protection  must  extend  to 
the  completion  of  those  transactions  begun  under  his  licence  to 
reside. 

The  Court  was  of  opinion  that  Van  Eyck  was  not  at  all 
authorized  by  these  licences  to  export  this  cargo ;  and 
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GiBBS,  J.,  further  observed  that  his  name  did  not  appear  on      Warin 

either  of  them;  and  if  ever  he  possessed  the  character  of  a       scott. 

British  merchant,  it  ceased  upon  the  expiration  of  his  licence  to 

reside  in  this  country. 

Rule  refused. 


EEED  V.   TAYLORf  1812. 

(4  Taunt.  616-618.)  J^ov^h 

If  a  plaintiff  declares  that  the  defendant  maliciously  and  without        [  616  ] 
probable  cause  preferred  an  indictment,  setting  it  forth ;  the  averment  is 
proved  if  some  charges  in  the  indictment  were  maliciously  and  without 
probable  cause  preferred,  although  there  was  good  ground  for  others  of 
the  charges  preferred. 

This  was  an  action  for  a  malicious  prosecution.  In  the  first 
count,  the  plaintiff  declared  that  he  was  a  good  subject,  had 
never  been  guilty  of  perjury,  &c.,  and  that  the  defendant, 
maliciously  intending  to  injure  him,  &c.,  at  the  general  session 
of  oyer  and  terminer,  holden  in  and  for  the  County  of  Middlesex, 
falsely,  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  indicted  the  plaintiff  "for  that  theretofore, 
&c.,"  setting  out  verbatim  the  whole  indictment,  which  contained 
twelve  assignments  of  perjury,  stated  to  be  committed  by  the 
plaintiff  in  an  affidavit  by  him  made  in  a  cause  pending  in 
Chancery,  before  a  master  of  that  Court,  touching  eight  several 
payments  and  transactions  therein  sworn  to :  the  plaintiff  then 
proceeded  to  shew  that  the  indictment  was  removed  into  the 
Court  of  King's  Bench,  where  he  was  tried  and  acquitted.  In 
the  second  count,  the  plaintiff  stated  that  the  defendant,  at 
the  said  general  session  of  oyer  and  terminer,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
indicted  the  plaintiff  for  wilful  and  corrupt  perjury,  in  a  certain 
affidavit  before  then  sworn  by  the  plaintiff  before  the  master  in 
Chancery.  This  cause  was  tried  at  the  sittings  at  Westminster, 
after  Trinity  Term,  1812,  before  Mansfield,  Ch.  J.,  when  the 
defendant  produced  evidence  as  to  three  of  the  transactions  upon 
which  the  perjury  had  been  assigned,  shewing  that  the  *parts      [  ♦617  ] 

t  See,  in  confirmation  of  the  principle,  Ellis  v.  Abraharns  (1846)  8  Q.  B. 
709,  15  L.  J.  Q.  B.  221.— E.  C. 
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Reed  of  the  affidavit  relating  thereto,  were  nntraly  sworn,  and  that 
Tatlob.  ^  matters  which  must  have  lain  within  the  plaintiff's  own 
knowledge.  As  to  others  of  the  transactions,  it  appeared  that 
the  plaintiff  had  truly  sworn  in  the  affidavit,  and  that  there  was 
no  probable  cause  for  the  assignments  of  perjury  on  those  trans- 
actions. The  jury  found  a  verdict  for  the  plaintiff  with  900/- 
damages,  which  the  plaintiff  entered  on  the  first  count  only. 

Shepherd,  Serjt,  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial : 

He  contended  that  the  verdict  could  not  be  supported  upon 
this  declaration;  the  charge  was,  not  that  the  defendant  had 
inserted  some  groundless  assignments  in  his  indictment,  but 
that  he  had  preferred  the  whole  indictment  set  forth,  without 
reasonable  or  probable  cause :  if  there  were  reasonable  or 
probable  cause  for  any  one  assignment,  that  issue  could  not  be 
with  the  plaintiff:  but  there  was  abundant  cause,  both  reasonable 
and  probable,  for  several  of  these  assignments.  It  would  be  of 
very  ill  consequence  to  public  justice,  to  hold,  that  if  there  were 
in  an  indictment  for  perjury  any  one  count  or  assignment  that 
was  not  proved  at  the  trial,  the  prosecutor  would  lie  open  to  an 
action  for  a  malicious  prosecution.  In  none  of  the  decided  cases 
had  it  been  held,  that  a  probable  cause  being  found  for  some  of 
the  charges,  damages  given  for  preferring  the  others  could  be 
supported.  These  charges,  too,  all  arise  out  of  one  affidavit  and 
one  oath. 

Mansfield,  Ch.  J. : 

The  question  is,  whether,  if  a  man  prefers  an  indictment 
containing  several  charges,  whereof  for  some  there  is,  and  for 
others  there  is  not  probable  cause,  this  does  not  support  a  count 
for  preferring  that  indictment  without  -probable  cause.  I  am  of 
[  •eis  ]  opinion  that  it  does.  You  mention  no  precedent  for  *this 
ground  of  your  motion,  and  therefore  I  do  not  know  how  we  can 
grant  it. 

GiBBS,  J. : 
To  support  this  action  there  must  be  a  want  of  prolable  cause 
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and  malice.    The  charge  here  is  not  that  the  defendant  imputed       Beed 
perjury   without  probable   cause,  but  that  he  preferred  that      taylob. 
indictment  without  probable  cause.     There  is  no  probable  cause 
for  some  of  the  charges  in  the  indictment,  therefore  this  indict- 
ment is  preferred  without  probable  cause. 

Rule  refused. 


JOHN    HUTCHISON   v.  BIRCH    and    Another,  1812. 

Sheriffs  of  London.  3^12. 

(4  Taunt.  619—628.)  [  619  ] 

A  sheriff  haying  entered  at  the  open  doors  of  a  house,  need  not 
demand  to  have  the  inner  doors  opened  to  him  before  he  breaks  them  in 
order  to  take,  under  a  writ  of  fieri  facias,  goods  which  are  within  them. 

A  sheriff  may  enter  a  house  to  search  for  the  body  of  a  debtor,  under 
a  writ  of  capias  ad  satisfaciendum. 

Trespass,  The  plaintiff  declared  that  the  defendants,  with 
force  and  arms,  broke  and  entered  the  plaintiff's  dwelling  house, 
and  forced  and  broke  *open,  broke  to  pieces  and  damaged  divers  [  *620  ] 
doors  of  the  plaintiiff,  of  and  belonging  to  his  dwelling  house,  and 
divers  locks,  staples,  and  hinges  thereto  belonging,  and  where- 
with the  same  doors  were  there  locked  and  fastened,  and  also 
seized  and  took,  and  converted  to  their  own  use,  divers  goods  of 
the  plaintiff  there  found.  The  defendants  pleaded,  first,  the 
general  issue,  and  secondly,  as  to  the  trespasses  above  enumerated, 
they  pleaded  that  a  writ  called  a  testatum  fieii  facias  had 
issued  at  the  suit  of  Arnaud  Lewis,  directed  to  the  defendants  as 
sheriffs  of  London,  commanding  them  to  levy  2182.  5s. ^  and  28Z. 
costs,  upon  the  goods  of  William  Hutchison,  which  writ,  indorsed 
to  levy  2502.,  was  delivered  to  the  defendants;  and  that  the 
chattels  in  the  declaration  mentioned,  before  and  at  the  said 
times  when,  &c.,  were  in  the  dwelling  house  in  which,  &c.,  within 
their  bailiwick,  and  were  the  joint  property  of  William  Hutchison 
and  the  plaintiff;  wherefore  the  defendants  being  such  sheriffs, 
afterwards,  and  before  the  return  of  the  writ,  to  wit,  at  the  first 
of  the  said  times  when,  &c.,  entered  into  the  dwelling  house,  the 
outer  door  thereof  being  then  open,  to  seize,  take,  and  carry 
away  the  said  goods,  for  the  purpose  of  making  the  monies  by 
the  writ  directed  to  be  levied  upon  the  said  William  Hutchison's 
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Hutchison   undivided  moiety  of  such  goods,  and  because  the  plaintiff  then 
BiBCH.      Ai^d  there,  before  the  defendants  could  take  and  carry  away  the 
goods,  with  force  and  arms  expelled  the  defendants  from  the 
said  dwelling  house,  they,  being  such   sheriffs,  did  then   and 
there,  before  the  return  of  the  said  writ,  re-enter  into  the  said 
dwelling  house,  in  order  to  seize,  &c.,  and  did  seize,  take,  and 
carry  away  the  said  goods,  for  the  purpose  of  making  the  said 
monies  to  be  levied  upon  W.  Hutchison's  moiety  thereof,  as  it 
was  lawful  for  them  to  do ;  and  because  certain  inner  doors  of 
and  belonging  to  the  said  dwelling  house,  at  the  said  times  when, 
[  *62i  ]      &c.,  were  shut,  locked,   and  fastened,  with  *the  said  locks, 
staples,  and  hinges,  so  that  the  defendants  could  not  seize,  take, 
and  carry  away  the  goods  aforesaid,  to  make  the  monies  aforesaid, 
upon  W.  Hutchison's  moiety  thereof,  or  execute  the  said  writ, 
without  forcing  and  breaking  open  the  said  inner  doors,  the  defen- 
dants, while  they  so  continued  in  the  said  house,  did  force  and 
break  open  the  said  inner  doors,  and  in  so  doing  did  necessarily 
a  little  break  and  damage  the  same,  and  a  little  break  to  pieces, 
damage,  and  spoil  the  said  locks,  &c.    To  this  plea  the  plaintiff 
demurred,  and  assigned  for  cause,  that  although  it  was  therein 
alleged  that  the  defendants  did  force  and  break  open  the  inner 
doors  of  the  dwelling  house  in  which,  yet  it  was  not   therein 
stated  or  alleged  that  the  defendants,  before  they  forced  and 
broke  open  the  said  inner  doors,  made  any  demand  or  request 
of  admittance,  or  leave  to  enter  the  said  inner  doors,  or  anj 
demand  or  request  of  the  keys  thereof ;  or  that  no  person  was 
present  or  ready  to  give  admittance  through  the  said  doors  to 
the  defendants,  nor  was  any  cause  or  reason  assigned  why  the 
defendants   did  not  demand  admittance  or  leave  to  enter  the 
same.    The  defendants  joined  in  demurrer. 

[After  argument :  ] 

[  625  ]       Mansfield,  Ch.  J.  : 

In  this  case  an  action  of  trespass  is  brought  for  breaking  an 
inner  door  of  a  house.  The  ground  of  the  plea  is,  that  a  debtor, 
against  whom  an  execution  had  issued,  had  an  undivided  moiety 
of  certain  goods,  which  were  in  this  house,  in  a  room  which  was 
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locked  up,  BO  that  the  sheriffs  could  not  get  at  the  goods,  and    Hutchisox 

that  in  order  to  get  at  them  they  broke  the  door  of  the  room,       bibch. 

and  took  the  goods ;  and  it  is  objected  to  this  plea,  that  it  is  not 

shewn  that  there  was  any  previous  demand  made  of  the  plaintiff 

to  open  the  door :  the  question  therefore  is,  whether  any  such 

privilege  belongs  to  the  inner  door  of  a  house,  that  admittance 

is  to  be  asked  before  the  officer  can  break  in.    All  the  cases 

agree  that  such  a  privilege  attaches  to  the  outer  door  of  a 

dwelling,  because,  according  to  the  language  of  the  books,  it  is 

the  owner's  castle :  but  no  case  is  cited  in  which  it  has  been 

held  that  the  same  privilege  belongs  to  the  inner  door  of  a  house; 

and  until  I  saw  this  demurrer,  and  heard  some  of  the  dicta  that 

have  been  cited,  I  did  not  apprehend  that  it  had  ever  been 

attempted  to  distinguish  between  the  inner  doors  of  rooms  and 

other  inner  doors,  as  those  of  closets,  cupboards,  trunks,  and 

the  like.     Suppose  there  are  ten  rooms  in  a  house,  and  goods  in 

each,  is  it  necessary  to  make  a  demand  for  opening  each  door  ? 

As  to  the   case  of  Ratclife  v.  Burton, \  there  is  a  very  solid 

distinction  between  that  and  the  present  case.     There  was  no 

averment  at  all  that  the  debtor  was  in  the  house,  and  it  must 

be  taken  that  he  was  not  there  :   and  Lord  Alvanley  doubted 

whether,  notwithstanding  that  fact,  the  sheriff  might  not  justify 

going  in,  if  the  outer  door  were  open,  to  search  for  him :  but  it 

is  not  necessary  for  us  to  decide  that  point ;    it  is  enough 

justification  for  this  case,  that  the  goods  were  in  the  room,  and 

that  the  sheriff  could  not  get  at  them  without  breaking  the  door. 

It  is  urged  that  Lord  Alvanley  thought  the  plea  must  *contain       l  •^Jse  ] 

an  averment  "  shewing  why  such  violence  was  necessary  ;  "  but 

this  plea  does  shew  it ;  ''  because  the  sheriff  could  not  otherwise 

get  at  the  goods." 

Heath,  J. : 

I  am  of  the  same  opinion.  If  in  Ratclife  v.  Burtorifl  I  said 
that  a  demand  was  necessary  before  breaking  an  inner  door,  I 
do  not  recollect  it :  but  as  I  have  no  reason  to  doubt  the 
accuracy  of  the  reporter,  I  shall  presume  that  his  account  is 

t  6  B.  B.  771  (3  Bos.  &  P.  t  6  B.  B.  at  p.  776  (3  Bob.  &  P. 
223).  223,  230). 

B,B, — ^voL.  xm.  z  a 
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Hutchison  right :  bat  if  so,  the  opinion  certainly  was  extrajudicial ;  for  it 
BiBcu.  ^fts  unnecessary  to  decide  in  that  case  whether  a  previons 
demand  were  requisite  or  not,  in  order  to  take  goods  or  the 
person  found  in  the  house :  the  point  there  was,  whether  the 
sheriff  could  break  the  inner  doors  to  search  for  a  person  not  in 
the  house. 

Chahbbb,  J.  : 

I  can  entertain  no  doubt  upon  this  question.  The  case  of 
Ratcliffe  v.  Burton  is,  in  the  main,  right,  though  some  of  the 
points  asserted  in  that  case  may  not  be  tenable.  But  that  case 
has  not  the  least  resemblance  to  this.  There  the  plea  claimed  a 
right  to  break  inner  doors  in  order  to  search  for  and  arrest. 
As  to  a  demand  being  in  every  case  necessary,  I  do  not  see  how 
any  execution  could  proceed,  if  the  officer  were  to  stop  between 
the  opening  of  every  drawer  and  box,  to  make  a  fresh  demand 
for  the  next  to  be  unlocked.  The  argument  that  has  been  raised 
for  the  plaintiff  upon  the  averment  that  the  defendants  re-entered 
before  the  return  of  the  writ,  is  not  well-founded :  there  ib 
nothing  in  this  plea  to  shew  that  the  whole  was  not  one  con- 
tinued transaction.  If  there  had  been  any  extraordinary 
violence  or  unnecessary  mischief  committed  by  the  sheriffs  in 
executing  their  authority,  that  ought  to  have  been  shewn  by  wav 
of  replication  and  new  assignment.  I  very  much  think  that  the 
sheriff  may  in  every  case  break  an  inner  door ;  but  it  is  not 
[  *(i27  ]  ^necessary  to  decide  that  point,  because,  upon  the  form  of  tLe 
plea,  I  think  that  the  plea  is  sufficient. 

Gibes,  J. : 

I  am  of  the  same  opinion  with  my  brothers.  The  argumait 
is,  that  because  a  demand  and  refusal  are  nece^ary  to  justify 
the  breaking  of  an  outer  door,  therefore  the  like  demand  and 
refusal  are  necessary  before  breaking  open  an  inner  door :  but 
no  authority  is  cited  in  support  of  that  proposition.  The  case 
of  Ratcliffe  v.  Burton  rather  makes  against  it.  Let  us  see  then 
what  the  law  is.  The  sheriff  cannot  break  the  outer  door 
without  a  demand ;  but  after  the  sheriff  has  entered  the  house 
in  which  the  person  or  the  goods  of  the  defendant  are  contained, 
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(omitting  the  question  of  breaking  doors  for  the  purpose  of  HnroHiBoir 
search,)  I  take  it  to  be  clear,  that  he  may  break  open  any  door  bikch. 
within  the  house  without  any  further  demand.  If  the  defendant 
stands  with  the  key,  and  offers  to  open  the  door,  and  the  sheriff 
unnecessarily  breaks  it,  or  uses  any  other  unnecessary  violence, 
that  should  be  made  to  appear  by  way  of  new  assignment ;  it 
must  certainly  be  taken  as  a  fact  upon  the  pleadings  in  Ratcliffe 
V.  Burtoriy  that  the  debtor  was  not  in  the  house.  But  this  plea 
sufficiently  shews  that  the  defendants  were  authorized  to  take 
the  goods,  that  the  goods  were  in  the  house,  and  that  the 
defendants  broke  the  doors  in  order  to  take  them.  It  is  to  be 
gathered  from  this  plea  that  the  expulsion  and  re-entry  form  one 
transaction :  for  the  plea  says,  that  before  the  return  of  the 
writ,  to  wit,  at  the  first  time  mentioned  in  the  declaration,  the 
defendants  entered,  and  the  plaintiff  expelled  them,  and  that  the 
defendants,  then  and  there,  which  must  be  taken  to  refer  to  the 
said  first  time,  re-entered  into  the  house  to  take  the  goods,  and 
while  they  continued  in  the  house,  and  before  the  return  of  the 
writ,  they  broke  the  doors.  A  pleader  always  takes  care,  when 
he  is  defending  under  the  authority  of  a  *writ,  that  every  [•628] 
material  allegation  shall  have  that  guard  about  it,  of  an  aver- 
ment that  the  act  was  done  before  the  return  of  the  writ ;  and 
as  to  the  objection  that  the  defendants  do  not  aver  any  necessity 
for  breaking  the  doors,  they  aver  that  which  is  equivalent,  for 
they  state,  that  the  doors  were  locked,  so  that  the  defendants 
could  not  take  the  goods  without  forcing  the  doors ;  which  is  as 
good  an  averment  of  the  necessity  of  so  doing,  as  if  they  had 
employed  the  word  necessarily.  I  therefore  think,  that  the 
judgment  must  be  for  the  defendants.  I  say  nothing  on  the 
case,  where  the  sheriff,  finding  the  door  open,  enters  to  search 
for  the  person  of  a  defendant,  but  I  should  think  that  he  would 
in  that  case  be  justified,  if  he  had  a  reasonable  ground  to  believe 
that  the  person  was  in  the  house ;  because,  if  he  had  informa- 
tion that  the  person  was  in  the  house,  and  should  return  non 
at  inventus^  without  going  to  take  him,  and  it  should  be  proved 
that  the  person  really  was  there,  I  think  the  sheriff  would  be 
liable  to  an  action  for  a  false  return. 

Judgment  for  the  defendants. 
I  s  3 
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|8»2.  LANGHOEN  v.  HARDY. 

^j!!l!^'  (4  Taunt.  628— 631 0 

[  628  ]  A  policy  at  and  from  G.  on  goode,  beginning  the  adventure  from  the 

loading  on  board  the  ship,  will  not  protect  goods  laden  on  board  before 
the  ship^s  arrival  at  G. 

This  was  an  action  upon  a  policy  of  insurance,  ''  at  and  from 
Gottenburgh  to  any  port  or  place  of  discharge  in  the  Baltic, 
upon  any  kinds  of  goods  and  merchandizes,  and  also  upon  the 
body,  tackle,  &c.  of  and  in  the  good  ship  the  Elizabeth;  be- 
ginning the  adventure  upon  the  said  goods  and  merchandizes 
from  the  loading  thereof  aboard  the  said  ship."  And  the  in- 
surance Mras  declared  to  be  "  on  coffee  and  sugar."  Upon  the 
trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Michaelmas 
[  *C2'i  ]  *Term,  1811,  before  Mansfield,  Gh.  J.,  it  appeared  that  the 
vessel,  after  sailing  from  Gottenburgh  with  her  cargo,  was  cap- 
tured in  a  manner  which  made  the  loss  to  come  clearly  within 
the  terms  of  the  policy,  if  the  risk  ever  attached;  but  it  was 
proved,  that  the  cargo,  like  all  other  colonial  produce  destined  for 
the  Baltic  at  the  present  period,  had  been  put  on  board  the  ship 
Elizabeth  in  London,  and  had  not  been  unloaded  and  re-shipped 
on  her  arrival  at  Gottenburgh,  but  continued  on  board  without 
being  shifted,  until,  and  at  the  time  of  her  capture.  Conflicting 
evidence  was  given  by  the  contending  parties,  upon  the  point, 
whether  the  defendant,  at  the  time  of  signing  the  policy,  knew 
that  the  cargo  was  put  on  board  in  London,  and  was  intended  to 
continue  on  board  during  the  voyage-  insured :  and  the  jury,  at 
the  time  of  giving  their  verdict  for  the  plaintiff  for  a  total  loss, 
expressly  found,  in  answer  to  a  question  put  to  them  by  the 
Chief  Justice,  that  the  defendant,  at  the  time  of  his  executing 
the  policy,  knew  this  fact. 

Lens,  Serjt.  in  Hilary  Term,  1812,  obtained  a  rule  nUi  to 
reduce  the  verdict  to  Sll.  10«.,  the  amount  of  the  premium, 
which  he  admitted  that  the  plaintiff  was  entitled,  under  the 
circumstances,  to  recover,  contending  that  the  adventure  insured 
by  this  policy  never  had  any  commencement;  for  the  com- 
mencement was  to  be  a  loading  of  goods  at  Gottenburgh ;  and 
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that  inasmuch  as  the  goods  never  were  loaded  at  Gottenburgh,    Langhobn 
consequently  the  risk  never  attached  :  to  hold  otherwise  would      hakdv. 
involve  the  absurdity  of   the  risk  beginning   long  before  the 
voyage  insured  had  its  inception. 

Shepherd  and  Beat,  Serjts.  now  shewed  cause : 

They  endeavoured  to  distinguish  this  case  from  the  only  four 
cases  which  they  said  were  at  all  similar.  Hodgson  v.  Riclvard- 
son,  1  Bl.  Bep.  463,  the  first  of  them,  was  a  case  of  fraudulent 
concealment.  There  perishable  goods  *were  greatly  damaged  l*^^^  I 
by  having  lain  on  board  a  long  time  before  the  commencement 
of  the  insurance.  The  second  case,  Robertson  v.  French,  4  East, 
130,1-  and  the  third  case,  that  of  Spitta  v.  Woodinan,  2  Taunt. 
416,1  were  also  materially  distinguishable :  for  in  each  of  them, 
although  the  circumstance  of  the  defendant's  having  subscribed 
a  policy  on  the  outward  voyages  to  Brazil  and  Gottenburgh 
respectively  upon  the  identical  subject-matter  of  the  insurances 
afterwards  disputed,  afforded  a  ground  of  presumption  that  the 
underwriters  knew  they  were  insuring  cargoes  laden  before  the 
inception  of  the  voyage  expressed  in  the  policy,  yet  the  jury  did 
not  expressly  find  that  the  defendants  were  conusant  of  that 
fact ;  and  it  therefore  must  be  taken  that  they  were  not.  The 
fourth  case,  of  Horneyer  v.  Lushington,  15  East,  46, §  must  be 
considered  as  having  proceeded  on  the  authority  of  the  preceding 
cases,  and  as  differing,  like  them,  from  the  present  case,  in  this 
peculiar  circumstance.  It  has  never  yet,  therefore,  been  decided, 
that  where  it  was  communicated  to  the  underwriter  that  the 
goods  were  to  be  on  board  before  the  inception  of  the  voyage 
insureds  the  plaintiff  might  not  recover  on  that  policy.  The 
instrument  must  be  construed,  if  possible,  ut  res  magis  valeat 
quam  pereat :  and  the  two  apparently  inconsistent  descriptions 
of  the  risk,  when  taken  together,  amount  to  this,  ''  beginning 
the  adventure  upon  the  goods,  so  soon  as  they  shall  be  found  on 
board  at  Gottenburgh." 

Lens  and  Vaughan,  Serjts.,  contra,  were  stopped  by  the 
Court. 

t  7  E.  E.  535.         t  11  B-  S.  62S.        §  Post,  p.  759  (3  Camp.  85). 
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Lakohobn    Mansfield,  Gh.  J. : 

habdt.  If  there  had  been  neither  such  an  express  finding,  nor  sneh 

evidence  in  the  cause,  we  could  not  have  given  the  policy  the 
construction  contended  for  :  we  cannot  make  the  construction  of 

[  ♦681  ]  a  written  instrument  *to  depend  upon  the  knowledge  which  the 
defendant  may  happen  to  possess  of  facts.  This  is  preciselj 
the  case  of  Spitta  v.  Woodman^  and  both  Courts  have  non- 
determined  the  point.  How  can  we  get  over  these  authorities? 
If  parties  will  be  so  careless  of  suiting  the  language  of  their 
instruments  to  their  transactions,  they  have  no  one  to  blame 
for  their  losses  but  themselves. 

Rule  absolute. 


1812.  FEISE  V.  PARKINSON. 

^^^'  (4  Taunt.  640-642.) 

I"  640  ]  If  a  policy  be  ayoided  (at  the  instance  of  the  underwriter)  by  ] 

of  a  misrepresentation  made  without  fraud,  the  assured  is  entitled  to  a 
return  of  the  premium. 

This  was  an  action  upon  a  policy,  at  and  from  Hamburgh,  or 
any  port  or  ports  in  the  Elbe,  to  London,  or  any  other  port  or 
ports  of  the  United  Kingdom.  Upon  the  trial  of  this  cause  at 
Guildhall,  at  the  sittings  after  the  last  Michaelmas  Term  before 
Mansfield,  Gh.  J.,  the  plaintiff  proved  the  subscription,  loss, 
and  interest;  and  the  defendant  rested  his  case  upon  a  mis- 
representation made  to  the  first  underwriter  at  the  time  of 
effecting  the  policy,  to  whom,  as  it  was  sworn  by  the  broker,  the 
plaintiff  had  stated  that  the  ship  had  both  an  English  licence 
and  a  French  imperial  licence,  whereas  the  fact  was,  that  the 
ship  had  an  English  licence,  and  a  French  pass  from  Cuxhaven, 
which  enabled  her  to  come  down  the  Elbe  from  Hamburgh,  and 
put  to  sea  without  molestation  at  Cuxhaven,  but  by  no  means 
operated  as  a  licence  to  her  to  trade  with  England;  and  it 
was  sworn  that  the  circumstance  of  having  a  French  imperial 
licence,  made  a  considerable  difference  in  the  amount  of  the 
premium  of  insuring  such  a  voyage  at  the  time  when  this  policy 
was  effected.    The  jury  found  a  verdict  for  the  defendant. 
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Shepherd,  Serjt.  in  Hilary  Term  last  moved  for  a  rale  nisi  Fbibb 
to  set  aside  the  verdict  and  have  a  new  trial,  upon  an  affidavit  of  pabu'vbok. 
the  plaintiff  that  the  broker  who  gave  testimony  to  his  repre- 
sentation of  the  ship  having  a  French  imperial  licence,  was 
totally  mistaken  in  that  *point,  and  that  the  plaintiff's  repre-  [  *64i  ] 
sentation  upon  that  head  was,  that  the  ship  had  a  French  pass, 
as  the  proof  shewed  that  she  had.  He  also  swore  that  at  the 
time  of  effecting  this  policy,  French  imperial  licences  had  not 
been  heard  of  at  Lloyd's.  Secondly,  Shepherd  contended,  that  if 
the  plaintiff  were  not  entitled  to  a  new  trial,  he  was  entitled  to 
a  verdict  for  a  return  of  premium ;  for  that  if  there  had  been 
any  misrepresentation,  it  was  clearly  not  fraudulent,  but  origi- 
nated in  mistake;  and  if  a  person  without  fraud  represents 
circumstances  which  prove  to  be  not  true,  this  is,  like  the  case 
of  a  warranty  not  complied  with,  a  ground  for  recovering  back 
the  premium,  inasmuch  as  the  risk  has  never  been  incurred. 
If  this  were  not  so,  a  representation  would  have  greater  effect 
than  a  warranty.  The  Court  granted  the  rule  in  the  alternative 
embracing  both  points. 

Lens,  Serjt.  in  this  Term  shewed  cause  against  the  first 
part  of  the  rule,  upon  the  evidence  which  had  been  given  at  the 
trial ;  and  the  Court  were  of  opinion  that  the  mere  affidavit  of 
the  plaintiff  alone,  unsupported,  was  not  a  sufficient  ground 
to  grant  a  new  trial ;  upon  the  second  point,  he  contended,  that 
where  there  had  been  a  misrepresentation,  whether  fraudulent  or 
not,  the  plaintiff  could  not  be  entitled  to  a  return  of  premium  ; 
thirdly,  that  the  plaintiff  was  precluded  because  he  had  not 
claimed  it  at  the  trial. 

GiBBS,  J. : 

TVhere  there  is  fraud,  there  is  no  return  of  premium,  but 
upon  a  mere  misrepresentation  without  fraud,  where  the  risk 
never  attached,  there  must  be  a  return  of  premium.  This  busi- 
ness is  conducted  on  the  part  of  the  assured  with  the  utmost 
imprudence ;  these  transactions  are  done  by  parol  between  the 
plaintiff  and  defendant,  the  broker  only  present,  and  on  which  side 
his  interest  leans,  if  he  be  dishonest,  all  know :  as  long  *as  it  is      [  *642  ] 
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FSI8K  the  law,  we  must  admit  it ;  but  this  is  one,  among  other  proofs, 
Paxuxbov.  ^'  ^^®  mischievous  tendency  of  admitting  parol  evidence  of  what 
passes  at  the  time  of  making  written  instruments,  to  control 
them.  It  is  clear,  that  the  plaintiff  is  not  entitled  to  a  new  trial 
on  the  first  ground.  I  think  it  equally  clear,  that  the  plaintiff 
is  entitled  to  enter  his  verdict  on  the  count  for  money  had  and 
received  for  the  premium,  but  as  the  return  of  premium  was  not 
claimed  at  the  trial,  that  cannot  be  done  without  the  defendant's 
consent.  Upon  the  other  counts,  the  verdict  must  be  for  the 
defendant:  if  the  defendant  will  not  consent,  the  Court  must 
grant  a  new  trial  generally. 

On  the  following  day,  Lens^  after  consulting  his  clients,  con- 
sented to  the  plaintiff's  taking  a  verdict  for  the  premium ;  and 

that  branch  of  the  rule  was  therefore  made 

Absolute. 


1812.  J.  W.  OEGILL,  Administratoe  op  ANN  OEGILL, 

^t!!'  V.  KEMSHEAD. 

f  642  ]  (4  Taunt.  642—^3.) 

A  lessee  cannot  plead  to  oovenant  for  rent,  an  assignnient,  and  tender 
by  the  unaccepted  assignee. 

The  plaintiff  declared  in  covenant  for  rent  arrear  upon  an 
indenture  of  lease,  whereby  Aim  Orgill,  deceased,  demised  to  the 
defendant  and  his  assigns,  certain  premises,  for  the  term  of  85 
years,  wanting  14  days,  yielding  the  yearly  rent  of  6/.,  payable 
quarterly;  and  averred  the  defendant's  entry,  the  lessor's 
death,  and  the  plaintiff's  title  as  her  administrator,  and  the 
accruer  of  the  rent  to  himself  since  her  death.  The  defendant 
pleaded,  secondly,  that  after  the  making  of  the  said  indenture, 
and  before  any  part  of  the  rent  became  due  or  in  arrear  to  the 
plaintiff,  on  the  28rd  day  of  August,  1804,  he  the  defendant  duly 
assigned,  transferred,  and  set  over  to  J.  Bobinson  all  the  estate, 
t*643]  title,  interest,  terms  of  years  *then  to  come  and  unexpired, 
profit,  claim,  and  demand,  of  him  the  defendant,  of,  in,  and  to 
the  demised  premises,  by  virtue  of  which  assignment  J.  Bobin- 
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son  entered  and  became  possessed  for  the  residue  of  the  term  then      Osoill 

to  come  therein  and  unexpired ;  he  then  averred  a  similar  assign-   kemshbad. 

ment  by  Bobinson  to  Baker,  and  his  entry  and  notice  to  the 

plaintiff.    And  that  Baker,  after  the  last  mentioned  assignment, 

and  always,  from  the  time  when  the  rent  in  the  declaration 

mentioned  became  due  and  in  arrear,  hitherto,  had  been  and 

still  was  ready  to  pay  the  same  to  the  plaintiff,  and  that  he, 

Baker,  before  the  suing  forth  of  the  plaintiff's  writ,  on  the  31st 

of  March,  1812,  tendered  and  offered  to  pay  the  same  to  the 

plaintiff,  for  the  arrears  of  rent,  which  sum  the  plaintiff  refused 

to  receive  from  Baker,  and  the  same  sum  was  now  brought  into 

court,  ready  to  be  paid  to  the  plaintiff,  if  he  would  accept  it.    To 

this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 

demurrer. 

The  demurrer  was  argued  by  Marshall,  Serjt.  for  the  defen- 
dant, who  cited  Spencer's  case,  56  Go.  Bep.  18,  6th  ref.  and  Yin. 
Covenant,  p.  393,  pi.  9,  and  Lens,  Serjt.  for  the  plaintiff. 

Mansfield,  Gh.  J. : 

There  is  no  pretence  to  say  that  this  is  a  good  plea,  for  if  it 
were,  the  lessor  might  be  compelled  to  accept  an  assignee  con- 
trary to  his  inclination,  and  to  lose  his  action  of  debt.  The 
point  is  too  well  settled  to  bear  an  argument. 

Chambbb,  J. : 

The  pleader  himself  is  distressed  in  drawing  the  plea,  for  he 
does  not  say  in  his  profert  that  the  defendant  brings  the  money 
into  Gourt,  or  that  the  assignee  brings  it  into  Gourt,  he  only 
%ys  it  is  brought  into  Gourt. 

Jvdgment  for  the  plaintiff. 
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1812  AUSTEN  V.  CRAYEN  and  AKOTHBK.t 

JVbr.  19.  ' 
(4  Taunt  644—648.) 

[  644  ]  The  defendants  contracted  to  sell  to  K.  fifty  hogsheads  of  sngar,  called 

double  loaves,  at  100a.  per  cwt.,  to  be  deliTered  free  on  board  a  British 
ship :  K.  sold  to  the  plaintiff  by  the  same  description,  and  the  defend- 
ants assented  to  the  re-sale»  the  sugar  not  having  been  delivered  or 
weighed:  Held,  that  the  plaintiff  could  not  recover  for  it  in  trover 
against  the  defendants,  the  first  vendors. 

The  plaintiffs  declaration  contained  two  coonts  in  ease, 
founded  on  a  breach  of  the  duty  which  he  averred  to  arise  oat  of 
a  sale  made  of  sugars  by  the  defendants  to  Erase,  and  a  farther 
sale  by  Kruse  to  the  plaintiff,  and  also  a  count  in  trover  for 
sugars.  Upon  the  trial  of  the  cause  at  the  sittings  after  Hilary 
Term,  1812,  at  Guildhall,  before  Mansfield,  Gh.  J.,  it  appeared 
that  the  plaintiff  had  in  his  two  first  counts  incorrectly  described 
the  contract :  it  therefore  became  a  question  whether  the  plain- 
tiff could  recover  in  trover  under  the  following  circumstances. 
On  the  7th  of  December,  1809,  the  defendants,  who  were  sugar 
refiners,  entered  into  a  contract  to  sell  to  Renold  Dresden,  (who 
was  the  clerk  of,  and  bought  for  the  use  of  Erase,)  50  hogsheads 
of  sugar,  the  quality  of  which  was  described  as  being  doable 
loaves,  at  100«.  per  cwt.,  60  hogsheads  of  the  quality  described 
as  Turkey  £.  at  85«.,  50  hogsheads  of  the  quality  called  Turkey  C. 
[  •646  ]  at  758.,  and  50  others  of  the  *quality  called  Turkey  A.  at  108*.,  to 
be  delivered  free  on  board  a  British  ship.  They  were  to  be  paid 
for  at  the  expiration  of  four  months,  allowing  two  months  interest, 
the  seller  paying  all  expenses  up  to  the  1st  day  of  April,  1810  ; 
after  that  time,  if  not  shipped,  the  buyer  was  to  pay  expenses  ; 
and  it  was  agreed  that  Eruse  should  give  the  defendants  his 
guaranty  in  writing  for  B.  Dresden.  The  seller  of  sugars,  upon 
delivering  them  on  board  a  British  ship  for  exportation,  becomes 
entitled  to  receive  a  considerable  drawback,  which  is  paid  him 
by  the  Government.  The  appellations  given  to  the  several 
parcels  of  sugar,  denoted  certain  qualities  of  sugar  known  in  the 
trade.    Eruse,  being  in  embarrassed  circumstances,  on  the  80th 

t  Followed  in  White  v.  Wilks  (1813)  5  Taunt.  176,  reported  in  loco,po$i. — 
E.  C. 
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of  January,  not  having  then  named  any  British  ship  on  board  of      Austen 
which  the  sugars  or  any  of  them  should  be  delivered,  nor  having      cbavbn. 
paid  for  them,  and  no  part  of  them  having  been  delivered,  he 
resold  to  the  defendants,  at  an  advanced  price,  the  150  hogs- 
heads lastly  named  in  the  original  contract ;  and  shortly  after  he 
contracted  to  sell  to  the  plaintiff  the  50  hogsheads  of  double 
loaves,  and  gave  the  defendants  an  order  to  deliver  them  to  the 
plaintiff.     The  plaintiff  gave  notice  to  the  defendants  of  his  in- 
tended contract,  and  inquired  whether  they  had  50  hogsheads  of 
sugars  belonging  to  Kruse,  and  whether  he  the  plaintiff  might 
safely  purchase  them  of  Kruse  and  pay  him  the  price,  to  which 
they  answered  in  the  affirmative,  and  said  that  they  had  the  60 
hogsheads,  and  would  deliver  them.    The  plaintiff  thereupon 
paid  Kruse  the  price  at  which  he  had  contracted  for  them,  and 
required    the  defendants  to  deliver  them,  which  they,  being 
unable  to  obtain  payment  from  Kruse,  refused  to  do,  whereupon 
the  plaintiff  brought  this  action ;  and  it  was  urged  for  him,  that 
although  ordinarily  a  vendor  has  the  right  to  detain  the  goods 
which  he  contracts  to  sell,  until  he  is  paid  for  them,  yet  that 
these  defendants  having  told  the  ^plaintiff  that  he  might  safely      [  *^^^  ] 
buy  and  pay  Kruse,  could  not  afterwards  set  up  that  hen.    For 
the  defendants,  it  was  objected,  that  no  specific  50  hogsheads  had 
been  so  separated  from  the  defendant's  stock,  as  to  enable  the 
plaintiff  to  recover  in  trover.     The  jury  found  a  verdict  for  the 
plaintiff,  subject  to  this  objection,  which  was  reserved  by  the 
Chief  Justice ;  and  in  Easter  Term,  Shepherd,  Serjt.  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  against 
which, 

Vaughan,  Serjt.  now  shewed  cause  : 
He  relied  chiefly  on  the  case  of  Whitehause  v.  Frost,  12  East, 
614,  f  where,  after  a  purchase  of  40  tons  of  oil  in  one  cistern, 
and  a  resale  of  10  tons  thereof,  it  was  held,  that  the  purchaser 
of  the  10  tons  could  recover  for  them  in  trover,  without  any 
previous  separation. 

(The  Court  manifested  considerable  doubts  upon  that  decision 
t  11  B.  E.  491. 
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AuOTRN      and  Heath,  J.  asked,  if  10  tons  bad  leaked  out  of  the  cistern,  to 
Cbavsk.     whom  those  10  tons  should  be  deemed  to  belong?) 

Harman  v.  Anderson^  2  Camp.  N.P.  248.t  After  an  invoice  of 
goods  lying  in  a  warehouse  at  a  wharf,  and  an  order  to  the 
wharfingers  to  deliver  them  to  the  vendee,  and  an  actual  transfer 
made  in  the  wharfinger's  books  to  the  name  of  the  purchaser,  it 
was  held  that  the  right  of  stoppage  in  transittv  ceased  ;  and  the 
like  law,  although  the  wharfinger  had  not  made  a  transfer  in  his 
books.  It  appears  by  the  defendant's  admission,  that  these 
goods  had  been  separated  from  the  bulk  of  their  stock,  for  they 
said  they  had  the  60  hogsheads  belonging  to  Kruse,  which  they 
would  deliver  to  the  plaintiff.  If  they  had  any  60  hogsheads  of 
that  quality  in  their  warehouse,  they  must,  after  that  declara- 
tion, be  deemed  to  have  appropriated  them  to  the  plaintiff,  and 
could  not  say  that  they  were  not  his  property. 

(GiBBS,  J. :  Their  language  is  explained  by  the  other  evi- 
.dence :  their  admission  is,  that  they  have  entered  into  a  contmct 
[  *647  ]      for  the  sale  of  200  hogsheads  to  *£ruse,  out  of  which  they  will 
deliver  these  60  in  part  performance.) 

The  weight  of  hogsheads  of  sugar  varies  but  little,  and  is  well 
known  in  the  market;  and  every  thing  is  to  be  intended  in 
support  of  a  verdict. 

Shepherd  and  Best,  Serjts.  in  support  of  the  rule  : 

It  is  not  the  usage  of  the  trade  to  pack  the  loaves  which  the 
refiners  manufacture,  into  hogsheads,  until  they  are  wanted  to 
be  so  packed  for  the  purpose  of  exportation ;  and  it  by  no 
means  follows,  because  a  manufacturer  who  agrees  to  furnish 
certain  goods,  and  to  pack  them  in  a  particular  way,  happens  to 
have  one  parcel  of  goods  of  that  description  so  packed  at  the 
time  of  making  his  contract,  that  the  contract  shall  therefore 
attach  upon  that  very  parcel.  This  is  merely  a  contract  for 
certain  quantities  of  sugar  of  certain  qualities,  not  in  existence 
at  the  time  of  the  contract.    In  the  sale  of  the  oil  were  several 

t  11  B.  B.  706. 
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ingredients  not  found  here.  First,  it  was,  from  the  date  of  the  Austen 
contract,  to  be  at  the  purchaser's  risk ;  next,  the  specific  oil  was  cbaykk. 
in  existence,  contained  in  a  particular  place  and  vessel  named  ; 
thirdly,  Dutton  and  Bancroft,  the  original  owners,  had  made  a 
complete  transfer  of  the  whole  40  tons  to  the  Frosts ;  whereas 
here,  even  if  the  sugars  contracted  for  existed  in  specie  there 
was  nothing  like  a  delivery  to  Eruse  of  the  possession,  nor  had 
Erase  ever  done  that  which  was  necessary  to  entitle  himself  to  the 
possession.  The  plaintiff  too  demanded  a  simple  delivery  of  the 
goods,  whereas,  in  order  that  the  defendants  might  avail  them- 
selves of  the  drawback,  he  had  no  right  to  require  the  sugars  to 
be  delivered  elsewhere  than  on  board  a  British  ship,  which  he 
omitted  to  name :  that  stipulation  is  introduced  into  the  con- 
tract for  the  defendant's  benefit.  Nor  could  the  price  be 
ascertained  until  the  sugars  were  weighed  off,  which  had 
never  been  performed;  for  different  hogsheads  of  sugar  vary 
much  in  weight,  and  the  goods  are  *sold  at  so  much  per  cwt.  [  '648  ] 
Hanson  v.  Meyer,  6  East,  614.  f  But,  what  is  stronger,  there  is 
no  proof  that  the  defendants  ever  had  any  sugars  of  this  quality 
in  a  state  capable  of  being  weighed. 

Mansfield,  Ch.  J. : 

What  the  plaintiff's  counsel  says  would  have  been  an  answer 
to  the  objection,  if  there  had  been  a  specific  quantity  of  loaves 
in  esse,  although  it  was  part  of  the  contract  that  they  were  to 
be  delivered  on  board  a  British  ship,  there  would  have  been 
conversion  enough.  But  certainly,  upon  the  evidence,  there 
is  no  answering  the  objection.  Trover  cannot  be  maintained 
but  for  specific  goods.  Any  sugars  of  required  quality  would 
have  satisfied  this  contract.  It  is  a  contract  for  a  certain 
quantity  of  a  specified  quality  of  sugars.  I  say  nothing  on 
the  case  of  the  oil ;  there  it  is  held  that  trover  will  lie  for  a 
specific  quantity  of  a  liquid,  mixed  with  a  certain  other  quantity 
of  the  same  liquid,  without  its  ever  having  been  separated; 
how  it  is  to  be  distinguished  from  the  mass,  I  know  not ;  but 
that  case  stands  quite  on  its  own  bottom:  it  is  unlike  other 
cases. 

t  8  B.  E.  672. 
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AlTSTEK         GiBBB,  J.  : 
r. 

CsAVBir.         We  need  say  nothing  on  that  case ;  suffice  it,  that  it  is  very 

distinguishable  from  this. 

Rtde  absolute. 


1812.  LESLIE  V.  POUNDS. 

^^^'  ^^  (4  Taunt.  649—652.) 

.r  ^g  1  Case  lies  against  the  landlord  of  a  house  demised  by  lease,  who,  under 

his  oontraot  with  his  tenant  employs  workmen  to  repair  the  house,  for 
a  nuisanoe  in  the  house  occasioned  by  the  negligence  of  his  workmen. 

This  was  an  action  upon  the  case,  brought  against  the 
defendant  for  negligently  permitting  the  entrance  of  his  under- 
ground cellar,  situate  in  a  public  footway,  to  be  uncovered 
during  the  night,  per  quod  the  plaintiff  fell  into  the  cellar 
and  was  hurt.  The  first  count  alleged  that  the  defendant  was 
in  possession  of  the  house  and  cellar ;  the  second  averred,  that 
the  defendant  opened  the  cellar  door,  and  negligently  left  it 
open.  Upon  the  trial  of  the  cause  at  Westminster,  at  the 
sittings  after  Hilary  Term  last,  before  Mansfield,  Ch.  J.,  the 
evidence  was,  that  the  defendant  was  the  pfoprietor  of  the 
house,  and  Daniels  his  lessee ;  that  the  latter,  who  used  to 
inhabit  the  house,  had  ceased  so  to  do  about  six  months  before 
the  action  brought,  for  the  purpose  of  having  it  thoroughly 
repaired,  which  was  done  at  the  expense  of  the  lessee,  but 
under  the  superintendence  of  the  defendant  the  lessor :  no 
person  slept  in  the  house  at  the  time  when  the  mischief 
occurred,  but  Daniels  had  some  coals  in  the  cellar,  and  paid 
rent  for  the  house  throughout  the  time.  On  the  evening  of 
the  mischief  the  cellar  door  had  been  fastened  down,  and  there 
was  no  evidence  how  it  afterwards  became  open :  there  was  no 
other  evidence  of  the  lessee  continuing  the  possession.  The 
falling  door  had  be^i  broken  off  for  some  time  past,  and  the 
commissioners  of  the  pavement  had  remonstrated  with  the  de- 
fendant on  the  dangerous  state  in  which  it  was  left:  he  promised 
to  take  care  of  it,  and  had  put  down  some  boards  over  the  cavity 
as  a  temporary  covering.  Lens^  Berjt.,  for  the  defendant,  ob- 
jected that  Daniels  was  the  person  who  was  in  possession  of 
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the  house,  and  was  therefore  to  be  answerable  for  the  *miscon-       Leslie 
duct  of  the  inferior  workmen,  by  whose  negligence  it  must  be      poukds, 
supposed  that  the  door  was  left  open.     The  jury,  however,       [♦660] 
found  a  verdict  for  the  plaintiff  for  20Z.,  subject  to  the  point 
reserved. 

LeiiSy  Serjt.,  in  Easter  Term,  1812,  had  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  non-suit. 

Shepherdy  Serjt.  now  shewed  cause : 

The  defendant  had  the  actual  possession  for  the  time,  which 
rendered  him  liable,  he  had  the  sole  management  and  disposition 
of  the  house,  and  was  the  person  with  whom  the  commissioners 
of  the  pavement  had  been  disputing  about  making  the  way 
impassable  and  dangerous.  This  is  not  Uke  the  case  of  a 
person  who  lives  in  a  house  and  employs  a  builder  under 
him.  Although  this  tenant  might,  for  some  purposes,  bring 
trespass,  yet  as  he  had  given  up  the  temporary  possession  to 
his  landlord,  his  landlord  was  the  person  liable  to  the  public 
upon  this  occasion.  As  to  the  second  count,  although  it  is 
charged  that  the  defendant  did  the  act,  it  is  not  necessary  to 
prove  that  it  was  done  with  his  own  hand :  it  is  enough  if  he 
was  the  principal  who  employed  the  builders.  If  the  action  had 
been  brought  against  Daniels,  and  there  had  been  proof  of  the 
mischief  being  done  by  the  workmen  of  the  defendant,  inasmuch 
as  the  defendant  is  not  employed  by  Daniels  as  an  agent  to 
repair  the  house,  but  repairs  it  for  himself,  and  is  (though 
the  lessee  defrays  the  expense,)  to  have  the  benefit  of  it,  he 
must  be  answerable.  Although  in  the  case  in  Bush  v.  SteinmaHy 
1  Bos.  &  P.  404,  it  was  held  an  action  would  lie  against  the 
principal  for  mischief  done  by  a  servant  of  his  agent,  yet  that 
does  not  decide  that  the  action  does  not  lie  against  the  agent.  As, 
if  a  ship  be  run  down,  an  action  lies  either  against  *the  ship  [  ^651  ] 
owner,  or  the  captain  who  is  not  the  ship  owner,  although  the 
captain  might  be  asleep  in  his  cabin.  And  therefore  even  if  the 
defendant  were  not  in  possession  of  the  house,  he  is  the  person  to 
whom  must  be  imputed  the  acts  of  negligence  done  by  the  sub- 
ordinates employed  by  him. 
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LuLiK  Lens  and  Frere,  Serjts.  contra  : 

V, 

PouxDfl.  The  two  counts  stand  on  wholly  different  grounds,  and  must 
be  disposed  of  separately.  As  to  the  possession  of  this  house, 
Daniels  had  merely  gone  out  of  it  to  the  very  next  door,  on 
account  of  the  inconvenience  of  living  in  it  during  the  process 
of  the  repairs.  Daniels  might  bring  trespass.  There  is  no 
pretence  that  there  was  a  joint  possession.  Nobody  slept  in 
the  house.  The  chief  evidence  of  any  possession  is,  that 
Daniels  had  it:  he  had  it  before  the  repairs  began ,  he  still 
kept  his  coals  there,  and  still  paid  rent,  and  if  his  furniture 
was  removed,  it  was  because  it  would  otherwise  be  spoiled  by 
continuing  there  during  the  time  of  doing  the  repairs.  The 
defendant  was  only  an  agent :  he  had  licence  to  enter  for  doing 
these  repairs,  but  never  had  the  actual  possession.  If  premises 
are  in  an  unsafe  state,  and  there  is  no  evidence  how  they  became 
so,  the  law  throws  the  liability  on  the  occupier.  That  disposes 
of  the  first  count.  On  the  second  count,  first,  the  defendant  is 
not  the  person  who  actually  did  the  mischief ;  secondly,  he  is 
not  answerable  for  the  acts  of  the  workmen,  unless  he  were 
himself  the  principal,  and  not  the  agent :  here  he  is  the  agent. 
Bush  V.  Steinman  is  favourable  to  the  defendant  rather  than 
to  the  plaintiff,  for  it  was  there  ruled,  that  an  agent  is  not 
answerable  for  the  acts  of  his  subordinate  agents,  with  which 
it  is  here  sought  to  charge  him.  Stone  v.  Cartwright,  6  T.  R. 
411.t 

[  062  ]        Mansfield,  Ch.  J. : 

This  is  certainly  a  very  singular  case.  It  is  not  necessary  to 
decide  whether  Daniels  or  the  defendant  was  the  possessor. 
There  is  a  strong  argument,  certainly,  to  say  that  the 
possession  is  in  Daniels,  not  in  the  defendant;  but  the  de- 
fendant takes  on  himself  these  repairs,  not  as  the  agent  of 
Daniels,  but  as  the  landlord  of  the  house.  He  alone  is  the 
judge  of  what  repairs  shall  be  done,  and  though  Daniels  pays 
for  the  repairs,  yet  if  the  repairs  are  done  substantially,  the 
defendant  will  have  the  benefit  of  it ;  the  defendant  determines 
what  the  repairs  shall  be,  and  directs  the  repairs ;  he  therefore 

t  3  B.  B.  220. 
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is  the  principal,  and  as  a  principal,  is  answerable  for  the  acts  of  Lbslii 
the  persons  he  employs.!  And  the  defendant's  own  language  pquhdb. 
shews  that  he  considered  himself  as  the  person  whose  business 
it  was  to  look  after  this,  for  when  he  is  told  of  the  dangerous 
state  of  the  property,  he  says,  "  never  mind,  I  will  take  care  of 
it."  He  is  liable  for  this  on  this  second  count.  We  think 
therefore  that  this  verdict  may  stand  on  the  second  count. 

Rule  discharged. 


KETSER  V.  SC0TT4  isis. 

(4  Taunt.  660-662.)  Ait^Jl. 

If  a  yessel  is  taken  at  her  moorings,  being  neither  witHn  the  caput        r  $$o  1 
portuSf  nor  within  that  part  of  a  haven  where  ships  unload,  the  under- 
writer is  not  discharged  by  a  warrant  against  '*  capture  in  the  ship*s 
port  of  destination." 

This  was  an  action  upon  a  policy  upon  the  ship  Jasan,  at  and 
from  London  to  any  port  or  place  in  the  Baltic,  with  liberty  to 
seek  and  join  convoy,  carry  and  change  simulated  papers,  to 
touch  and  stay  at  all  ports  or  places  in  the  Baltic  or  elsewhere 
for  orders  or  information,  and  in  case  the  master  should  find  it 
dangerous  to  enter  any  port  or  place,  to  return.  And  the  ship 
was  warranted  free  from  capture  in  her  port  of  destination. 
The  cause  was  tried  before  Mansfield,  Ch.  J.  at  Guildhall  at  the 
sittings  after  Hilary  Term,  1812,  when  it  was  proved  that  the 
Jason  came  to  an  anchor  over  against  Pillau,  on  the  outside  of 
the  bar,  at  the  distance  of  full  a  German  mile  further  out  than 
any  place  where  vessels  ever  are  known  to  lighten  their  cargoes 
in  preparation  for  coming  in  over  the  bar.  While  she  was 
lying  there,  she  was  taken  by  a  boat  with  some  Pomeranian 
soldiers,  coming  out  of  Pillau.     They  took  out  no  part  of  her 

t  This  statement  is  doubtless  too  necessary  to  advert  to  that  exception 

broad,  having  regard  to  the  excep-  in  a  case  where  the  facts  were  such 

tion  established    in  modem    cases,  as  in  the  case  here  under  considera- 

where  the  person  employed   is  an  tion,  because  the  defendant  himself 

independent  contractor:    Welfare  v.  appears   to   have    undertaken    the 

Brighton  Ry.  Co,  (1869)  L.  R.  4  Q.  33.  superintendence  of  the  work.— E.  C. 
693,  696,  38  L.  J.  Q.  B.  241, 20  L.  T.  t  Accord.   Levin  v.  Newnham,   4 

743.    But  it  would  have  been  un-  Taunt.  722,  reported  in  14  H.  R. 

R.R. — ^VOL.  XIU.  3  A 
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EBT81B  cargo  at  the  place  \7here  she  then  lay,  but  carried  her  in,  until 
Scott.  she  ^^^  within  a  German  mile  from  the  shore,  where  they  took 
out  the  first  part  of  her  cargo :  the  place  where  ships  usually 
begin  to  unload  is  a  German  mile  from  the  shore.  The  jury 
found  a  verdict  for  the  plaintiff;  and  Lent,  Serjt.,  in  the 
following  Term  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit. 

Shepherd  and  Vaughan,  Serjts.,  who  would  on  this  day  have 
Hhewn  cause,  were  stopped  by  the  Court,  who  appealed  to  Lens 
and  Marshall,  Serjts.,  whether  admitting  that  which  was  ques- 
tioned, that  the  vessel  had  brought  to  in  Pillau  roads,  intending 
[  *66i  ]  to  make  Pillau  her  port  of  ^destination,  and  not  merely  a  port 
of  enquiry,  as  under  the  terms  of  this  policy  she  had  a  right  to 
do,  it  was  possible  for  them  to  support  their  rule  ?  They  con- 
tended that  the  vessel  had  arrived  at  such  a  place  that  the 
underwriter  was  within  the  protection  of  this  warranty  ;  for  that 
any  place  where  the  vessel  was  intended  to  terminate  her  voyage 
was  her  port  of  destination,  and  by  the  master's  casting  anchor, 
and  going  on  shore  in  an  open  boat,  he  made  an  election  for 
the  assured,  that  the  place  where  the  ship  anchored  should  be 
her  port  of  destination.  They  relied  on  the  ample  interpretation 
which  had  been  put  on  the  words  "  port  of  discharge  "  by  the 
Court  of  King's  Bench  in  the  cases  of  Jarman  v.  Coape,  18  East, 
895,1  and  Dalgleish  v.  Brooke,  15  East,  SOS.*  In  the  harbour 
of  Pillau  there  was  a  shifting  bar,  so  that  if  a  local  and  a  rigid 
construction  were  put  on  the  word  "  port,"  the  same  moorings 
would  not  be  within  the  port  on  one  day  which  would  on 
another,  which  would  be  inconvenient. 

Mansfield,  Ch.  J. : 

I  have  no  doubt  the  underwriters  intended  to  protect  them- 
selves against  the  risk  of  that  loss  which  has  occurred,  but 
unfortunately  they  have  used  terms  which  do  not  protect  them. 
They  have  unfortunately  referred  for  their  definition  of  the  risk, 
to  the  place  where  the  capture  was  to  be  made,  and  the  place 
where  the  capture  was  made,  is,  according  to  the  only  witness 
t  12  R.  R.  374.  %  Antf,  p.  476. 
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who  knew  anything  about  it,  in  the  open  sea.    If  the  under-      Ketseb 
writers  will  not  be  more  careful  how  they  express  their  meaning,       scott. 
they  must  suffer  for  it.    The  rule  must  be  discharged. 

GiBBS,  J. : 

In  a  case  tried  before  me  at  the  sittings  after  the  last  Term, 

I  directed  the  jury,  that  if  the  ship  was  neither  within  the  port 

^in  its  ordinary  acceptation,  *nor  in  a  place  where  ships  had  ever       [^662  ] 

been  known  to  unload,  she  could  not  possibly  come  within  the 

warranty ;  and  when  my  brother  Shepherd  moved  in  this  Term 

to  set  aside  the  verdict  found  for  the  plaintiff,  upon  the  ground 

that  my  direction  was  wrong,  the  Court  refused  the  rule :  how 

then  can  this  rule  prevail  ?    The  case  of  DcUgleish  v.  Brooke  will 

not  bear  out  this  defendant.    Lord  Ellenbobough,  Gh.  J.,  goes 

no  further  than  this,  he  says,  ''  the  meaning  of  the  parties  was, 

that  the  underwriters  should  not  run  the  risk  of  seizure  in  the 

elected  place  of  discharge,  wherever  that  might  be."    The  only 

witness  who  spoke  of  the  place  where  this  ship  was  taken,  said 

it  was  on  the  high  seas. 

Ride  discharged. 


EEYNEE  V.  PEAE80N.  1812 

(4  Taunt.  662—665.)  2^av.2h 

WhetheT  a  vessel  warranted  free  of  capture  in  port,  be  in  a  port  or        r  p,(;2  ] 
not  at  the  time  of  her  capture,  is  purely  a  question  of  fact  for  the  jury. 

Letters  written  to  the  assured  by  his  agent  or  correspondent  on  the 
Continent,  are  not  admissible  as  evidence  against  him. 

Tms  was  an  action  upon  a  policy  of  insurance  at  and  from 
Heligoland  to  any  port  or  ports  in  the  Baltic,  against  all  risks 
of  whatever  description,  and  until  the  goods  were  safely  ware- 
housed in  the  warehouse  of  the  consignee,  or  his  agent,  including 
all  risk  in  crafts  to  and  from  the  ship,  with  liberty  to  proceed 
backwards  and  forwards,  touch  and  stay  at  all  ports  and  places 
in  the  Baltic,  or  elsewhere,  for  orders,  for  information,  or  for 
other  purposes,  with  Uberty  to  carry  and  exchange  simulated 
papers  and  clearances,  upon  goods  by  the  ship  Conatantia ;  with 
liberty  to  declare  and  value  thereafter  warranted  free  of  seizure 
and  capture  in  port.     Upon  the  trial  of  this  cause,  at  the  sittings 

3  ▲  2 
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Retkeb  in  London,  after  Hilary  Term,  1812,  before  Mansfield,  Ch.  J., 
TEABsoy.  ^^  appeared  that  the  Constantia^  having  come  to  an  anchor 
;'  '663  ]  *aboat  six  German,  or  20  English  miles,  from  the  port  of 
Swinnemmid,  drove  from  her  moorings,  and  brought  up  again 
on  the  1st  of  November  at  the  distance  of  a  German  mile  and  a 
half,  or  six  English  miles,  from  Swinnemnnd,  with  the  loss  of 
a  mast  and  an  anchor :  no  vessel  lying  at  that  spot  had  ever 
been  known  to  unload  there,  or  to  lighten  her  cargo  there  in 
preparation  for  coming  over  the  bar:  lighters  were  not  per- 
mitted to  come  out  so  far:  the  captain  was  on  shore  on  the 
7th  of  November  and  again  on  the  16th ;  during  his  stay,  the 
wind  as  often  set  out  to  sea,  as  it  set  in  to  the  shore :  the 
weather  was  generally  tempestuous  from  the  7th  until  the  16tb, 
and  the  ship  was  not  repaired  before  that  day,  on  which,  a  pilot 
boat  with  some  soldiers  from  Swinnemund  came  off,  and  captured 
her,  and  took  out  about  160  bales  of  her  goods  in  the  place  where 
she  then  lay.  There  were  read  at  the  trial  several  letters,  one 
written  by  an  agent  of  the  plaintiff's  at  Hamburgh,  and  addressed 
to  the  plaintiff,  which  stated,  that  the  writer  had  given  directions 
that  the  Constantia  should  try  Swinnemund  for  a  market;  and 
another  letter,  written  by  another  agent  of  the  plaintiff  at 
Gottenburgh,  apprizing  him  that  the  commodore  commanding 
at  that  port,  had  prohibited  the  Constantia  from  going  to 
Swinnemund,  except  upon  an  undertaking  that  she  would  dis- 
charge her  cargo  at  least  six  miles  from  the  shore ;  and  a  third 
letter,  in  which  the  same  agent,  writing  from  Gottenburgh,  spoke 
of  the  Constantia  as  having  been  taken  at  Swinnemund,  being 
forced  into  port  by  heavy  gales.  Mansfield,  Ch.  J.,  thought  it 
might  be  a  matter  of  doubt,  supposing  that  the  vessel  were  really 
driven  by  want  of  repairs  into  the  situation  in  which  she  was 
taken,  whether  that  Mould  be  a  capture  in  port  within  the 
warranty,  but  he  directed  the  jury,  that  if  the  ship  was  waiting 
on  the  outside  of  the  port,  very  near  it,  with  a  determination  of 
[  *C64  ]  discharging  her  cargo  there,  that  was  ^substantially  a  being  in 
port.     The  jury,  however,  found  a  verdict  for  the  plaintiff- 

Vavghan,  Serjt.,  in  Easter  Term,  1812,  obtained  a  rule  nisi 
to  Eet  aside  the  verdict  and  have  a  new  trial,  upon  the  ground 
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that  either  the  vessel  was  m  port,  at  the  time  of  the  capture,  for  Bbtner 
if  she  was  evasively  out  of  port,  it  was  equivalent  to  being  in  peabsox. 
port,  and  as  she  had  undertaken  to  discharge  her  cargo  six  miles 
from  Swinnemund,  the  place  where  she  undertook  to  discharge 
her  cargo  was  her  port  of  discharge,  and  therefore,  as  to  her, 
was  a  port ;  or  else,  the  captain  had  acted  improperly  and 
fraudulently  in  keeping  the  vessel  at  that  anchorage,  after  he 
had  ascertained,  by  going  ashore  on  the  7th,  that  he  could  not 
obtain  a  market  at  Swinnemund;  and  this  unnecessary  delay 
was  equivalent  to  a  deviation,  and  discharged  the  underwriter. 

Shepherd,  Serjt.  in  this  Term  shewed  cause  against  the 
rule;  and  insisted,  that  the  letters  had  never  been  read  as 
evidence  of  the  ship's  destination,  or  her  place  of  capture ;  he 
had  permitted  them  to  be  read  alio  intuitu,  to  explain  some 
circumstances  about  another  policy  that  had  been  cancelled.  If 
read  in  evidence,  they  were  not  admissible. 

Vaiighan  and  Rough,  Serjts.  endeavoured  to  support  the 
rule,  upon  the  grounds  whereon  it  had  been  obtained:  the 
letters,  they  said,  were  admissible  evidence  as  representations 
made  by  an  agent  of  the  plaintiffs. 

The  Court  held  that  they  were  not  in  that  or  any  other  character 
admissible,  as  had  been  decided  in  the  last  Term  in  the  cases  of 
Langhom  v.  Allnutt,^  and  Kahl  v.  Jansen,  4  Taunt.  565. 

Mansfield,  Ch.  J. : 

Probably  I  felt  on  this  trial,  as  I  have  on  many,  that  the 
captain's  long  delay  was  not  well  *accounted  for.  It  was  [  ♦ess  ] 
the  province  of  the  jury  to  consider  the  question,  whether  the 
ship  was  in  port  or  not;  the  jury  to  whom  it  was  left,  have 
decided  it.  We  must  take  it,  therefore,  that  they  found  the 
vessel  was  not  in  the  port  of  Swinnemund :  and  we  cannot  say 
but  that  we  think  their  decision  right :  for  where  is  the  ship  ? 
£ve  or  six  miles  from  the  port  of  Swinnemund !  in  a  place, 
where  no  ships  ever  unload,  where  no  Ughters  would  come  off 
to  help  to  unload,  quite  in  the  open  sea.  The  only  remaining 
t  Ante,  p.  663  (4  Taunt.  511). 
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Bbtk  KB  question  then  is,  whether  we  can  say  the  captain  in  staying  here 
PsABBON.  ^  ^^^8'  ^^^^  contrary  to  his  duty ;  it  is  said,  he  could  have 
sailed  sooner,  because  he  admitted  that  the  wind  was  sometimes 
north  and  sometimes  south ;  but  on  the  other  hand,  he  swore, 
it  always,  from  the  Ist  to  the  16th  of  November,  was  tem- 
pestuous ;  he  had  lost  a  mast,  and  it  might  not  be  safe  for  him 
to  sail  at  that  time  without  a  mast ;  either  then,  he  must  wait 
there  till  he  could  get  one,  or  till  the  weather  was  calm  enough 
to  permit  him  to  sail  without  one.  The  length  of  time  did  no; 
escape  me,  nor,  I  daresay,  the  jury ;  they  have  found  it  was 
not  fraud  in  the  captain,  and  we  cannot  say  the  verdict  was 
wrong. 

GiBBS,  J. : 

I  am  of  the  same  opinion.  There  are  two  questions  here ; 
one  on  the  exception:  that  has  been  decided,  over  and  over 
again,  in  several  cases  here.  As  to  the  other  point,  there  might 
be  some  ground  of  suspicion,  but  it  was  a  question,  of  all  others, 
peculiarly  fit  for  the  decision  of  the  jury,  and  they  have  decided 
it :  and  we  ought  not  to  disturb  their  verdict. 

Rule  discharged. 


1812.  WESTON  AND  Others   v.   BARTON. 

^^.  27.  (4  Taunt  673—682.) 

A  bond,  conditioned  to  repay  to  five  persons  all  soma  advanced  by 
^        ^  them  or  any  of  them,  in  their  capacity  of  bankers,  will  not  extend  to 

sums  advanced  after  the  decease  of  one  of  the  five  by  the  four  sandrors, 
the  four  then  acting  as  bankers. 

This  was  an  action  on  a  joint  and  several  bond,  given  by 
Paul  Catterall  and  John  Watson  the  younger,  as  principals,  and 
John  Watson  the  elder  and  the  defendant,  as  sureties,  to  Win. 
Weston  the  elder.  Sir  John  Pinhom,  James  Newsome,  and  Wm. 
Weston  the  younger,  the  plaintiffs,  and  Wm.  Golding,  since 
deceased,  in  the  penal  sum  of  6,000{.  The  condition  of  the 
bond,  upon  oyer,  appeared  to  be,  that  whereas  all  the  obligors 
had  applied  to  the  five  obligees,  and  requested  them,  in  their 
capacity  of  bankers,  from  time  to  time,  to  accept  and  discount 
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billfi  of  exchange,  and  promissory  notes,  and  to  advance  and  pay  Webtok 
monies,  for  Catterall  and  Watson  the  younger,  and  for  their  use,  babtok. 
and  on  their  account,  (such  acceptances  and  discounts  not 
exceeding  in  the  whole,  at  any  period  of  time,  the  sum  of  8,0002.) 
which  the  five  obUgees  had  consented  to  do,  upon  being 
indemnified  *against  all  loss,  costs,  charges,  damages,  and  [  *674  ] 
expenses,  by  reason  thereof ;  therefore,  if  the  obligors,  or  any 
or  either  of  them,  should,  at  all  times  thereafter,  upon  request 
made,  pay  to  the  five  obligees,  their  executors,  administrators, 
or  assigns,  all  such  sum  and  sums  of  money,  as  at  any  time 
thereafter  should  be  paid  or  advanced  by  the  five  obligees,  or  any 
of  them,  unto  and  for  the  use,  or  on  the  account  of  Catterall  and 
Watson  the  younger,  or  which  should  or  might  become  due  or 
owing  unto  the  five  obligees  by  or  from  Catterall  and  Watson  the 
younger,  by  reason  of  the  nonpayment  of  the  amount  of  any 
bills  of  exchange,  promissory  notes,  or  any  other  securities, 
which  should  thereafter  be  paid  by  Catterall  and  Watson  the 
younger  into  the  hands  of,  or  be  accepted  by  the  five  obligees,  for 
or  on  the  account  of  Catterall  and  Watson  the  younger,  as  their 
bankers,  upon  discount,  or  otherwise,  or  for  interest,  commission, 
postage,  notarial,  and  other  charges  whatsoever  ;  and  also  if  the 
obligors,  or  either  of  them,  should,  at  all  times  thereafter 
effectually  keep  indemnified  the  five  obligees,  and  each  of  them, 
their,  and  each  of  their  heirs,  &c.  against  all  loss,  costs,  charges, 
damages,  and  expenses  whatsoever,  which  they,  any,  or  either  of 
them,  should  suffer,  sustain,  expend,  or  be  put  to,  for  or  by 
reason  of  the  non-payment  of  any  such  bills,  promissory  notes, 
or  other  securities,  or  for  or  by  reason  of  any  of  their  dealings 
or  transactions  as  bankers  for  Catterall  and  Watson  the  younger, 
or  in  any  wise  relating  thereto,  or  otherwise,  not  exceeding 
8,000{.,  and  costs,  postage,  commission,  and  interest,  then  the 
bond  should  be  void.  The  defendant  pleaded,  that  after  the 
making  the  bond,  on  the  28rd  day  of  July,  1807,  Wm.  Golding 
died,  and  that  the  obligors  did,  at  all  times  after  the  making  of  the 
bond,  upon  request  made,  pay  to  the  five  obligees  in  the  lifetime, 
and  to  the  plaintiffs  since  the  death,  of  W.  Golding,  all  such 
sums  of  money  *as  at  any  time  after  the  making  of  the  bond  [  *67o  ■ 
were  paid  or  advanced  by  the  five  obligees,  or  any  of  them,  in  the 
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WnTOK  lifetime  of  Golding,  unto  and  for  the  use,  and  on  the  account  of 
BAnoK.  Catterall  and  Watson  the  younger,  or  which  did  become  due  and 
owing  unto  the  five  obligees,  by  or  from  Catterall  and  Watson 
the  younger,  by  reason  of  the  non-payment  of  the  amount  of  any 
bills  of  exchange,  promissory  notes,  or  any  other  securities  which 
were,  after  the  making  of  the  bond,  paid  by  Catterall  and  Watson 
the  younger  into  the  hands  of,  or  accepted  by  the  five  obligees, 
for  or  account  of  Catterall  and  Watson  the  younger,  as  their 
bankers,  upon  discount  or  otherwise,  or  for  interest,  commission, 
postage,  notarial,  and  other  charges,  whatsoever ;  and  also  that 
the  obligors  did,  at  all  times  after  the  making  of  the  bond, 
effectually  keep  indemnified  the  five  obligees,  and  each  of  them, 
and  the  executors,  &e.  of  Golding,  against  all  loss,  costs,  charges, 
damages,  and  expenses  whatsoever,  which  the  five  obligees,  or 
either  of  them,  their,  or  either  of  their  assigns,  or  the  executors 
or  administrators  of  Golding,  or  any  of  them,  did  suffer,  sustain, 
expend  or  were  put  to,  for  or  by  reason  of  the  non-payment  of 
any  such  bills,  promissory  notes,  or  other  securities,  or  for  or  by 
reason  of  any  of  their  dealings  or  transactions  as  bankers  for 
Catterall  and  Watson  the  younger,  or  in  any  wise  relating  thereto, 
or  otherwise,  not  exceeding  8,0002.,  and  costs,  postage,  com- 
mission, and  interest,  according  to  the  tenor  and  effect  of  the 
condition.  The  plaintiffs  in  their  replication  assigned  their 
first  and  third  breaches  upon  transactions  stated  to  have  taken 
place  in  the  lifetime  of  Golding,  upon  both  of  which  the 
defendant  took  issue  :  and  they  assigned  for  the  second  breach, 
that  after  the  making  of  the  bond  and  the  death  of  Golding, 
8,0002.  became  due  from,  and  yet  was  in  arrear  and  unpaid,  by 
Catterall  and  Watson  the  younger,  to  the  plaintiffs,  for  and  on 
r  *676  ]  account  of  divers  sums  of  money,  before  that  *time,  and  after 
the  making  of  the  bond,  lent  and  advanced  by  the  plaintiffs, 
after  the  death  of  Golding,  unto,  and  for  the  use,  and  on  the 
account  of  Catterall  and  Watson  the  younger,  and  also  by 
reason  of  the  non-payment  of  the  amount  of  divers  bills  of 
exchange,  promissory  notes,  and  other  securities,  which,  after 
the  making  of  the  bond,  and  death  of  Golding,  were  paid  by 
Catterall  and  Watson  the  younger  into  the  hands  of,  and 
accepted  by  the  plaintiffs,  and  also  for  interest,  conmiission. 
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postage,  notarial,  and  other  charges;  and  they  assigned  for  a  weston 
farther  breach  of  the  condition,  that  after  the  making  of  the  barton. 
bond,  and  death  of  Golding,  the  plaintiffs  were  put  to  great 
losses,  costs,  charges,  damages,  and  expenses,  by  reason  and  on 
account  of  the  non-payment  of  divers  such  bills,  promissory 
notes,  and  securities  as  aforesaid,  which  were  respectively 
discounted,  accepted,  and  became  due  and  payable,  after  the 
death  of  Golding,  and  by  reason  or  means  of  their  transactions 
as  bankers  for  Catterall  and  Watson  the  younger,  and  for  costs, 
postage,  commission,  and  interest,  since  the  death  of  Golding,  in 
the  whole  amounting  to  other  3,000Z.,  which  was  still  in  arrear. 
The  defendant  demurred  to  these  breaches,  and  the  plaintiff 
joined  in  demurrer. 

[After  argument,  the  Court  took  time  for  consideration.] 

The  judgment  of  the  Court  was  on  this  day  delivered  by  [  680  ] 

Mansfield,  Ch.  J.  :  [  681  ] 

The  question  here  is,  whether  the  original  partnership  being 
at  an  end,  in  consequence  of  the  death  of  Golding,  the  bond  is 
still  in  force  as  security  to  the  surviving  four ;  or  whether  that 
political  personage,  as  it  may  be  called,  consisting  of  five,  being 
dead,  the  bond  is  not  at  an  end.  The  case  has  stood  over  in 
consequence  of  doubts  which  the  Court  entertained  on  particular 
expressions  in  the  bond.  Many  cases  were  cited  at  the  bar ;  t 
and  the  result  of  them  is,  that  generally  when  a  change  takes 
place  in  the  number  of  persons  to  whom  such  a  bond  is  given, 
the  bond  no  longer  exists.  These  decisions  certainly  fall  hard 
on  the  obligees ;  for  I  believe  the  general  understanding  is,  that 
these  securities  are  given  to  the  banking  house,  and  not  to  the 
particular  individuals  who  compose  it ;  and  we  should  readily  so 
construe  the  bond  if  the  words  would  permit.  The  words  of  the 
condition  on  which    the  question    depends,   (and  which    his 

t  [There  had  been  cited,  amongst  287) ;   Myers  v.  Edge^  4  E.  E.  436 

others,  Arlington  v.  Derriche,  2  Wms.  (7  T.  E.  254) ;   Dance  v.  Oirdler,  8 

Saund.  411,  b.;    Wright  v.  Eusaell,  B.  E.  748  (1  Bos.  &  P.  (N.  E.)  34); 

Wils.  530,  S.  0. ;   2  Bl.  Eep.  934 ;  and  Barclay  v.  Lucas,  1  E.  E.  202,  n. 

Barkery.  Parker,  1  E.  E.  201  (1  T.  E.  (1  T.  E.  291,  n.).] 
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WE8T0K  Lordship  now  read  over  J  again  and  again  refer  to  the  obliges' 
Babton.  capacity  of  bankers;  they  were  bankers,  only  as  they  were 
partners  in  their  banking  house,  as  it  is  called,  and  this  security 
is  conditioned  to  pay  any  money  advanced  by  "  them  five  or  any 
or  either  of  them."  Taking  those  last  words  by  themselves,  it 
might  at  first  be  conceived  that  if  any  one  of  the  five  advanced 
money,  this  bond  should  secure  it,  but  the  words  are  afterwards 
explained,  when  it  is  seen  that  the  money  is  to  be  paid  to  the 
five.  Now  it  could  never  be  intended  that  money  advanced  by 
one  of  them  singly,  should  be  repaid  to  the  five ;  and  this  shews 
that  the  words  "advanced  by  them  or  any  or  either  of  them/' 
must  be  confined  in  their  meaning  to  money  advanced  by  any  or 
either  of  them  in  their  capacity  of  bankers,  on  behalf  of  all  the 
five.  This,  then,  being  the  construction  of  the  instrument,  from 
almost  all  the  cases,  in  truth  we  may  say,  from  all,  (for  though 
there  is  one  adverse  case  of  Barclay  v.  Lucas,  the  propriety  of 
[  '682  ]  *that  decision  has  been  very  much  questioned,)  it  results  that 
where  one  of  the  obligees  dies,  the  security  is  at  an  end.  It  is  not 
necessary  now  to  enter  into  the  reasons  of  those  decisions,  but 
there  may  be  very  good  reasons  for  such  a  construction :  it  is 
very  probable  that  sureties  may  be  induced  to  enter  into  such  a 
security,  by  a  confidence  which  they  repose  in  the  integrity, 
diligence,  caution,  and  accuracy  of  one  or  two  of  the  partners. 
In  the  nature  of  things  there  cannot  be  a  partnership  consisting 
of  several  persons,  in  which  there  are  not  some  persons  possess- 
ing these  qualities  in  a  greater  degree  than  the  rest ;  and  it  may 
be,  that  the  partner  dying,  or  going  out,  may  be  the  very  person 
on  whom  the  sureties  relied ;  it  would  therefore  be  very  unreason- 
able to  hold  the  surety  to  his  contract,  after  such  change.  And 
though  the  sum  here  is  limited,  that  circumstance  does  not  alter 
the  case;  for  although  the  amount  of  the  indemnity  is  not 
indefinite,  yet  8,000{.  is  a  large  sum ;  and  even  if  it  were  only 
1,0002.,  the  same  ground  in  a  degree  holds,  for  there  may  be  a 
great  deal  of  difference  in  the  measure  of  caution  or  discretion 
with  which  different  persons  would  advance  even  a  thousand 
pounds ;  some  would  permit  one  who  was  almost  a  beggar,  to 
extend  his  credit  to  that  sum ;  others  would  exercise  a  due  degree 
of  caution  for  the  safety  of  the  surety :  and  therefore  we  are  of 
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opinion,  that  as  to  such  sums  only,  which  were  advanced  before     Weston 
the  decease  of  Golding,  can  an  indemnity  be  recovered  by  the      barton. 
plaintiffs ;  and  as  to  the  sums  claimed  for  debts  incurred  since 
his  decease,  the  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


SNAITH  V.  BUEKIDGE.  1812. 

(4Taimt.6S4-690.)  ^!ll^' 

One  of  several  partners  in  a  contract  with  Government  cannot  pledge        r  q^^  j 
goods  consigned  to  him  by  another  partner  for  the  purpose  of  perform- 
ing the  contract. 

This  was  an  action  of  trover  for  a  quantity  of  salt  provisions. 
The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Michael- 
mas Term,  1811,  before  Mansfield,  Gh.  J.,  when  it  appeared  that 
Kieran,  Stock,  &  Go.,  of  Dundalk,  in  Ireland,  GroBme  and 
Metcalfe,  of  London,  and  some  other  persons,  the  several  houses 
not  being  in  other  respects  partners,  had  jointly  engaged  in  a 
contract  to  supply,  at  specified  times,  provisions  for  the  navy : 
in  what  proportions  or  manner  the  several  parties  had  agreed 
between  themselves  to  furnish  the  goods,  was  not  proved.  In 
the  course  of  the  performance  of  this  contract,  and  after  several 
consignments  had  been  delivered  to  Government,  Eieran  &  Go., 
in  May,  1810,  shipped  a  cargo  of  pork  from  Ireland  to  Ports- 
mouth, and  sent  to  Groeme  and  Metcalfe  a  bill  of  lading,  deliver- 
able to  the  order  of  the  shipper,  and  endorsed  by  Eieran  in 
blank.  There  had  been  other  transactions,  independent  of  this 
contract,  between  Groeme  and  Metcalfe,  and  Eieran,  Stock,  &  Go., 
upon  the  balance  of  which  account  Eieran,  Stock,  &  Go.  stood  in- 
debted to  Groeme  and  Metcalfe  in  more  than  S,OOOZ. ;  the  latter, 
without  having  any  property  of  the  former  in  their  hands,  were 
under  acceptances  for  them  to  the  amount  of  more  than  10,000L 
Metcalfe  (who,  having  become  bankrupt,  and  obtained  his  certifi- 
cate, was  examined  as  a  witness,)  stated  these  acceptances  to 
have  been  given  ''in  anticipation  of  this  and  other  bills  of 
lading"  of  the  shipments  which  Eieran  was  to  make,  and 
which  were  to  be  deposited  in  Government  stores:  and  the 
witness  thought  that  his  house  being  so  much  in  advance  for 
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Skaith  Eieran,  was  justified  in  raising  money  on  that  bill  of  lading. 
BuBRiDGE.    The  plaintiffs  were  the  bankers  of  Groeme  and  *Metcalf  e,  but  not 

r  *685  ]  of  Eieran  &  Co.,  and  were  in  advance  to  the  former  to  the 
amount  of  1,800Z.  and  more,  as  a  security  for  which  advances, 
Groeme  and  Metcalfe  had  deposited  with  them  two  bills  cf 
exchange;  and  having  occasion  to  raise  more  money  for  their 
general  purposes,  as  the  witness  said,  on  the  4th  of  Jane  they 
applied  to  Watson,  one  of  the  plaintiffs,  for  a  further  advanc't 
upon  a  deposit  of  this  bill  of  lading;  which  they  had  tbtc 
received.  Watson  inquired  *'  what  prospect  there  was  of  dispc-s- 
ing  of  the  cargo,  which  was  then  still  at  sea,  when  it  arrived ;  '* 
Metcalfe  said  that  the  cargo  was  certainly  intended  by  them  to  be 
delivered  into  the  Government  stores,  and  that  a  victualling  bill 
would  be  got,  which  would  reimburse  the  plaintiffs ;  he  also  told 
Watson  it  would  be  a  convenience  to  them,  if  the  plaintiffs  would 
give  up  the  two  bills  of  exchange,  and  let  the  1,800Z.  remain  on 
the  security  of  the  bill  of  lading,  which  Watson  agreed  to  do, 
and  to  make  further  advances  to  the  amount  of  4,000Z. ;  at  the 
same  time  requesting  Metcalfe  to  write  a  letter,  therein  stating 
that  he  deposited  the  bill  of  lading  for  that  purpose.  In  pursu- 
ance of  this  request,  on  the  7th  of  June  he  addressed  to  the 
plainti^s  a  letter,  dated  4th  June,  1810,  purporting  to  hand 
them  a  bill  of  lading  for  the  provisions  therein  enumerated, 
shipped  by  Kieran,  of  Dundalk,  on  the  Eliza,  for  Portsmouth,  to 
be  delivered  there  to  his  Majesty's  stores  ;  and  also  a  policy  of 
insurance  for  6,000Z.,  effected  on  the  said  provisions,  **  both  of 
which  documents  we  hand  you  as  security  for  any  advances  you 
may  make  on  our  account."  (Signed)  **Gr(eme  and  MbtcaiiFe." 
The  plaintiffs,  upon  receipt  of  this  letter,  and  the  bill  of  lading 
indorsed  to  themselves,  gave  Groeme  and  Metcalfe  credit  for 
4,000{.,  and  delivered  up  to  them  the  two  bills  of  exchange ;  on 
the  11th  of  June,  Groeme  and  Metcalfe  stopped  payment.     Upon 

[  *686 1  the  arrival  of  the  cargo  at  Portsmouth,  the  captain  ^refused  to 
deliver  the  goods  to  the  plaintiffs,  and  deposited  them  in  a  ware- 
house of  the  defendant's,  to  be  delivered  only  to  his  own  order. 
Mansfield,  Gh.  J.  thought  that  this  transaction  was  a  pledging 
of  the  joint  property  of  the  partnership,  made  by  one  member  of 
it,  for  their  own  particular  account,  with  the  knowledge  of  the 
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pawnee  that  it  was  partnership  property  and  that  the  proceeds      snaith 
were  not  to  be  applied  for  the  purposes  of  the  partnership ;  and    bubbidge. 
directed  a  nonsuit,  which  Shepherd,  Serjt.,  in  the  following 
Term,  obtained  a  rule  nisi  to  set  aside. 

[The  rule  having  been  argued,  the  Court  took  time  for  con- 
sideration.] 

Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court :  [  689 1 

After  recapitulating  the  facts  of  the  case,  he  observed,  the 
plaintiffs  bring  this  action  against  the  persons  who  obtained 
possession  of  the  pork  for  the  purpose  of  delivering  it  into  the 
Government  store ;  and  the  question  in  the  cause,  is,  whether 
Groeme  and  Metcalfe  could  pledge  this  bill  of  lading ;  and  if  they 
could  not,  whether  the  plaintiffs  were  not  in  the  same  circum- 
stances as  Groeme  and  Metcalfe.    The  bill  of  lading  was  in  the 
common  form,  to  deliver  to  the  order  of  the  shipper,  on  payment 
of  freight.    A  letter  from  Groeme  and  Metcalfe  to  the  plaintiffs 
was  produced,  the  tenor  of  which   shews,  that  the  pork  was 
shipped  to  be  delivered  into  the  Government  stores ;  from  the 
whole  tenor  of  this  letter,  it  follows,  that  the  advances  to  be 
made  on  "  our  account "  must  be  on  the  account  of  Groeme  and 
Metcalfe  only,  not  in  any  respect  on  the  account  of  Kieran :  and 
the  writers  mention  this  shipment  as  made  by  Kieran  of  Dun- 
dalk,  as  standing  by  himself,  and  quite  independent  of  Groeme 
and  Metcalfe.     It  was  very  important  that  this  pork  should  be 
delivered  according  to  its  original  destination,  for  if  it  were  not, 
Government  would,  of  course,  have  an  action  against  the  persons 
who  were  to  deliver  it ;  it  was  clear,  that  it  was  intended  by  the 
shipper  to  be  delivered  into  the  Government  stores,  and  as  he 
consigned  it  to  Groeme  and  Metcalfe  on  those  terms,  it  therefore 
must  be  taken  to  be  accepted  by  them  for  that  purpose ;  and  if 
so,  it  could  not  be  legally  diverted  to  any  other  purpose.     Then 
what  is  the  situation  of  the  plaintiffs?  they,  knowing  by  the 
letter  this  fact,  must  stand  in   the  same  situation  in  which 
Groeme  and  Metcalfe  stood.     Metcalfe  spoke  of  being  greatly  in 
advance  to  Kieran  &  Co.,  and  he  said  that  he  considered  that  his 
house  was  entitled  to  pledge  the  goods  to  cover  those  advances ; 
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snaith  now  if  Groeme  and  Metcalfe  had  delivered  this  into  the  GoTern- 
BrRttiDOE.  ™®^*  stores^  they  would  *immediately  have  received  debentures, 
•690  ]  &nd  might  have  been  entitled  to  apply  them  in  liquidation  of 
those  advances  ;  but  instead  of  doing  that,  they  divert  the  goods 
to  the  plaintiffs;  which  they  were  not  authorized  to  do.  The 
strongest  case  that  can  be  put,  is  the  case  of  a  factor :  for  he 
has  a  general  lien,  yet  he  cannot  pledge  his  consignments,  f 
Much  stress  was  laid  for  the  plaintiff  on  the  circumstance  of  the 
consignment  being  made  to  Groeme  and  Metcalfe,  and  it  was 
argued  that  it  therefore  was  not  meant  as  a  consignment  to  Go- 
vernment, but  the  terms  of  the  bill  of  lading  are  "  paying  freight :'' 
now  Government  would  never  have  "  paid  the  freight ;  "  Kieran 
could  therefore  never  consign  directly  to  them  :  he  must,  for  the 
purpose  of  having  the  freight  paid,  consign  to  some  intermediate 
person,  who  would  pay  it :  therefore  no  inference  can  be  drawn 
from  the  bill  of  lading  being  indorsed  to  Groeme  and  Metcalfe. 
Upon  these  grounds  we  are  of  opinion  that  the 

Rule  must  be  discharged. 


,812.  EOUTLEDGE  v.  THORNTON. 

^*"r,  28.  (4  Taunt.  704.) 

r  .p .  .  The  appointment  of  an  umpire  made  in  writing  by  two  arbitrators 

requires  no  stamp. 

One  amongst  other  objections,  upon  which  Vaughan,  Serjt. 
had  obtained  a  rule  nisi  to  set  aside  the  award  of  an  umpire, 
was,  that  the  arbitrators,  in  exercising  the  power  given  them 
to  appoint  an  umpire,  had  made  their  appointment  in  writing 
upon  paper  not  stamped.  Onslow^  Serjt.  shewed  for  cause,  that 
no  statute  required  a  stamp  for  the  appointment  of  an  umpire. 

The  Court  being  of  that  opinion,  the 

Rule  was  discharged, 

t  This  is  altered  by  the  later  Fac-  notice  of  the  want  of  authority.    See 

tors  Acts ;   but  these  do  not  alter  the  proviso  in  the  latter  part  of  s.  2 

the  effect  of  this  judgment,  which  is  (1)  of  the  Factors  Act,  1889,  52  &  53 

based  upon  the  plaintiffs  haying  had  Vict.  c.  45. — B.  C. 
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DEAN  V.  KEATE,  Esq.  isn. 

(3  Camp.  4—5.)  May  30. 

If  upon  a  hired  horse  being  taken  ill,  the  hirer  calls  in  a  farrier,  he  is  ^^  Wetf- 
not  answerable  for  any  mistakes  which  the  latter  may  commit  in  the  miwtter, 
treatment  of  the  horse :  but  if,  instead  of  that,  he  prescribes  for  the  horse  r  ^  -i 

himself,  and  from  unskilfulness  gives  him  a  medicine  which  causes  his 
death,  although  acting  hand  fide,  he  is  liable  to  the  owner  of  the  horse 
as  for  gross  negligence. 

This  was  an  action  for  the  improper  treatment  of  a  horse  let 
to  hire  by  the  plaintiff  to  the  defendant. 

The  defendant  jobbed  a  pair  of  coach  horses  of  the  plaintiff. 
One  of  them  being  slightly  indisposed,  the  defendant  wrote  a 
prescription  for  him.  This  medicine  was  not  of  itself  calculated  to 
do  any  injury ;  but  after  the  horse  had  swallowed  it,  the  defen- 
dant put  him  into  harness,  gave  him  strong  exercise,  and  kept 
him  exposed  to  the  inclemency  of  the  weather.  In  consequence 
of  this  treatment,  the  animal  was  seized  with  an  inflammation 
in  the  intestines.  The  defendant  then,  without  consulting  a 
veterinary  surgeon,  very  imprudently  prescribed  a  stimulating 
dose  of  opium  and  ginger,  and  the  horse  soon  after  taking  it 
died  in  great  agony.  Medical  advice  was  called  in  when  it 
\?as  too  late. 

Park  for  the  defendant  cited  the  subjoined  case  of  Cooper  v. 
Barton  before  Mr.  Justice  Le  Blanc ;  and  contended  that  the 
action  could  not  be  maintained,  as  the  defendant  had  at  most 
been  guilty  only  of  an  error  in  judgment,  and  had  treated  the 
plaintiff's  horse  *exactly  as  he  would  have  treated  his  own.  [  's  ] 
It  would  be  very  alarming  if  those  who  job  horses  were  answer- 
able for  the  effect  of  medicines  which  it  might  appear  proper  to 
administer  to  them. 

Loud  Ellenborouoh  : 
The  question  is,  whether  the  defendant  has  been  guilty  of 
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[b.r. 


Drah 
Kbatb. 


[«,«.] 


gross  negligence  Miith  respect  to  the  horse.  Had  he  called  in  & 
farrier,  he  would  not  have  been  answerable  for  the  medicines 
the  latter  might  have  administered ;  but  when  he  prescribes 
himself,  he  assumes  a  new  degree  of  responsibility ;  and  pre- 
scribing so  improperly,  I  think  he  did  not  exercise  that  degree 
of  care  which  might  be  expected  from  a  prudent  man  towards 
his  own  horse,  and  was  in  consequence  guilty  of  a  breach  of 
the  implied  undertaking  he  entered  into  when  he  hired  the 
horse  from  the  plaintiff. 

The  plaintiff  hcd  a  verdict  for  60  gmneasA 


t  Cooper  v.  Bartok. 

Lancaster  Lent  Assizes,  1810. 

Cot*  Le  Blanc,  J. 

In  an  action  for  not  taking  pro- 
per care  of  a  hired  horse,  whereby 
his  knees  were  broken,  the  plaintiff 
must  giye  some  positiye  evidence 
of  negligence ;  and  it  is  not  enough 
to  prove  that  the  animal  was  re- 
turned bj  the  defendant  with  his 
knee  broken,  although  he  had 
often  been  let  out  to  hire  before 
without  haying  fallen  down. 

Assumpsit  for  not  taking  proper 
care  of  a  horse  hired  by  defendant 
of  plaintiff. 

The  plaintiff  proved  the  hiring  of 
the  horse;  that  it  was  returned  to 
him  with  his  knees  broken  in  con- 
sequence of  a  faU  whilst  used  by 
the  defendant,  and  that  the  horse 
had  before  that  time  been  often  let 
out  to  hire,  and  had  never  fallen 
down. 

Path  for  the  plaintiff  contended 
that  this  was  a  sufficient  case  to  go 
to  the  jury,  although  he  had  given 
no  evidence  of  negligence,  because 
as  he  had  shewn  that  the  horse  was 
a  good  horse  and  not  in  the  habit 
of  falling,  it  must  be  presumed 
that  the  fall  was  occasioned  by 
negligence,  and  it  was  for  the  plain- 


tiff  to   prove   the   contrary    if  he 
could. 

Le  Blanc,  J.  however,  said  that 
the  plaintiff  must  give  some  evidence 
of  negligence,  and  as  he  had  giren 
none  in  this  case,  the  plaintiff  must 
be  nonsuited. 

In  Cogg$  v.  Bernard,  2  Ld.  Baym. 
916,  it  is  laid  down  by  Lord  Holt, 
"that  if  goods  are  let  out  for  a 
reward,  the  hirer  is  bound  to  the 
utmost  diligence,  such  as  the  most 
diligent  father  of  a  family  uses;" 
and  in  Bui.  N.  P.  72,  it  is  said,  "  that 
the  hirer  is  to  taka  all  imaginable 
care  of  the  goods  delivered  to  hire.** 
According  to  this  doctrine,  he  would 
be  answerable  for  slight  negligence. 
But  on  a  review  of  all  the  authorities 
upon  the  subject,  it  will  be  found 
that  this  extraordinary  care  is  re- 
quired only  of  a  borrower,  and  that 
from  the  true  construction  of  the 
contract  of  locatio  condudio  rei^  the 
hirer  is  required  to  use  no  mora  than 
that  degree  of  diligence  which  pru- 
dent men,  that  is,  the  generality  of 
men,  use  in  keeping  their  own  goodie. 
**  If  Caius  therefore  hire  a  horse,  he 
is  bound  to  ride  it  as  moderately  and 
treat  it  as  carefully  as  any  man  of 
common  discretion  would  ride  and 
treat  his  own  horse.*'  See  Jones  on 
Bailm.  86. 
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TJHDE  V.  WALTEES.  isn 

(3  Camp.  16—17.)  J^^  7. 

In  an  action  on  a  policy  of  insurance  on  a  voyage  *'  to  any  port  in  the         r  ir  -i 
Baltic/'  eyidence  admitted  to  prove  that  the  Gulph  of  Finland  is  con-  '-       ^ 

sidered  in  mercantile  contracts  as  within  the  Baltic,  although  the  two 
seas  are  treated  as  separate  and  distinct  by  geographers. 

Policy  of  insurance  from  London  to  any  port  in  the  Baltic. 

The  ship  was  taken  while  proceeding  to  Beval  in  the  Gulph  of 
Finland. 

The  counsel  for  the  plaintiff  proposed  to  call  witnesses  tc  prove 
that  the  Gulph  of  Finland  is  considered  by  nautical  and  commer- 
cial men  as  within  the  Baltic,  although  the  two  seas  are  treated 
as  separate  and  distinct  by  geographers. 

This  was  objected  to  by  the  counsel  for  the  defendant,  who 
eaid  the  written  contract  must  speak  for  itself,  and  it  might  as 
well  be  contended  that  a  policy  to  the  Mediterranean  would 
protect  the  ship  in  sailing  to  any  port  in  the  Adriatic  or  the 
Black  Sea. 

Lord  Ellenborouoh: 

I  know  not  what  the  effect  of  the  evidence  offered  may  be ;  but 
I  think  it  is  clearly  competent  to  the  plaintiff  to  prove  that  the 
Baltic  is  novien  /7^weraZe,  comprehending  in  common  understanding 
the  gulphs  and  inlets  which  communicate  with  the  sea  laid  down  as 
the  -Baltic  in  geographical  charts.  If  the  Gulph  of  Finland  is  to 
be  considered  as  within  the  Baltic,  the  ship  was  sailing  on  the 
voyage  insured  at  the  time  of  the  capture,  and  there  can  be  no 
objection  to  admit  evidence  as  to  the  understood  limits  of  any 
particular  sea.t 

Several  witnesses  were  examined  who  stated  that  all  within  the        [  17  ] 
Sound  is  considered  as  the  Baltic ;  that  licences  meant  to  protect 
ships  to  the  Gulph  of  Finland  are  made  out  generally  to  the 
Baltic;  and  that  policies  are  most  usually  in  the  same  form, 

t  This  judgment  referred  to  and      9  App.  Cas.  345,  at  p.  351,  51  L.  T. 
confirmed  by  the  authority  of  Lord      130. — E.  C. 
iiLACKBURN  in  Birvdl  v.  Dryer  (1884) 

R.R. — VOL.  XIII.  8   B 
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i:ht)k        although  in  Baltic  risks  leave  is  sometimes  expressly  given  to 
wai  TEBF     P^^®®^  *^  P^^ts  in  the  Gulph  of  Finland. 

Lord  Ellbnborough  was  of  opinion  that  the  evidence  was 
sufficient  to  establish  the  point  in  question,  and  the 

Plaintiff  had  a  verdict. 


i«ii.  BAIKIE,  Esq.  v.  CHANDLESS,  Gent.,  one,  &c. 

'^^^'  (3  Camp.  17—21.) 

r  )  J  1  An  attorney  employed  to  pnrchafle  and  prepare  the  awrignment  of  an 

annuity  before  the  deciaiona  holding  that  tlie  tmsta  in  the  annuity  deeds 
mufit  be  particularly  set  forth  in  the  memorial,  is  not  liable  for  negli- 
gence in  not  haying  pointed  out  to  his  employer  that  the  annuity 
purchased  was  void  because  the  memorial  omitted  particularly  to  specify 
the  trusts  of  the  annuity  deeds.t 

This  was  an  action  against  the  defendant  for  negligence  in  the 
purchase  of  an  annuity  for  the  plaintiff. 
The  declaration  stated  that  in  consideration  that  the  plaintiff 
-  *i.s  '  had  retained  the  defendant  to  investigate  and  ^ascertain  the 
validity  of  a  certain  annuity,  the  defendant  undertook  to  perform 
his  duty  in  and  about  the  premises ;  and  although  he  afterwards 
caused  and  procured  the  plaintiff  to  accept  an  assignment  of  the 
said  annuity,  and  to  pay  216Z.  for  the  purchase  thereof,  and  it 
thereupon  became  and  was  his  duty  to  take  due  care  in  ascertain- 
ing that  a  sufficient  memorial  of  the  said  annuity  had  been  and 
was  duly  inroUed  according  to  the  form,  effect  and  exigency  of 
the  statute  in  such  case  made  and  provided;  yet  that  he  did 
not  do  so,  and  that  for  want  of  a  sufficient  memorial  of  the  said 
annuity  having  been  inroUed  as  aforesaid,  the  said  annuity  was 
wholly  invalid. 

The  annuity  in  question  of  861.  was  granted  on  the  26th  of 
June,  1792,  by  the  Honourable  General  John  Leslie,  to  one 
George  Wilson  during  the  life  of  the  grantor.  General  Leslie 
assigned  his  pay  as  an  officer  in  the  Guards,  in  trust  to  secure  the 

t  For  a  general  statement  of  the      Purves  v.  Landell  (1845)  12  CI.  &  Fin. 
jirinciples  of  the  law  on  the  liability      91. — B.  C. 
of     attomoys   for    negligence,    see 
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payment  of  the  annuity,  and  to  dispose  of  the  surplus  for  other      baikie 
purposes.     There  was  a  memorial  of  the  annuity  inroUed  in  due    ^.„^iJ^lj.^ 
time,  but  it  did  not  state  particularly  the  trusts  for  which  the  pay 
was  assigned.     The  present  defendant  was  the  trustee,  and  the 
grant  of  the  annuity  had  been  negociated  through  his  agency. 
In  the  same  year  Wilson  the  grantee  wished  to  sell,  and  the 
defendant  advised  the  plaintiff  to  become  the  purchaser.    In  con- 
sequence, by  deeds  which  the  defendant  prepared,  the  annuity 
was  assigned  to  the  plaintiff  for  the  sum  of  2161. — For  14  years 
the  annuity  was  regularly  paid  ;  but  at  the  end  of  that  time  the 
grantor  refused  to  pay  it  any  longer  ;  and  an  action  being  after- 
wards *brought  for  the  arrears  in  the  Court  of  C.  P.  the  annuity       [  ♦jo  j 
was  held  to  be  void  for  want  of  a  proper  memorial. 

[After  argument :] 

Lord  Ellbnborouoh  :  [  20  ] 

An  attorney  is  only  liable  for  crassa  negligentia ;  and  it  is 
impossible  to  impute  that  to  the  defendant  for  not  discovering  a 
defect  in  the  memorial  of  an  annuity  which  was  subsequently 
held  to  be  a  defect  upon  a  very  doubtful  construction  of  the  statute. 
I  will  adhere  to  the  cases  cited,  t  as  they  have  been  determined 
and  acted  upon ;  but  I  am  not  prepared  to  say  that  I  should  have 
originally  concurred  in  them.  The  grant  and  assignment  of  tliis 
annuity  however  were  prior  to  all  these  cases,  and  at  that  time 
the  memorial  in  its  actual  form  might,  without  any  culpable 
negligence,  be  considered  quite  sufficient.  I  perfectly  agree  in 
the  observations  made  on  a  similar  occasion  by  my  brother 
Le  Blai^c,  and  I  am  of  opinion  that  the  present  action  cannot 
be  maintained. 

Plaintiff  nonsuited. 

t  TMeroy  v.  Allan,  b  T.  E.  480;      214 ;  Compion  v.  CJiandless,  at  West- 
Denn  T.  Dolman,  5  T.  E.  641  ;  Askew      minster,  1802,  coram  Le  Blanc. 
V.  Mackreth,  1  Bos.  &  P.  (N.  E.) 
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1811.  METCALFE  v.   SHAW. 

•^•"•^  tl.  (3  Camp.  22—23.) 

r  29  1  1^  wearing  apparel  is  supplied  to  a  married  woman  in  quantities 

unsuitable  to  her  husband's  degree,  and  without  his  knowledge,  for 
which  the  credit  is  given  to  her,  and  her  promissory  note  is  taken  in 
payment,  the  husband  is  not  liable  for  any  part  of  the  goodd,  and  in  an 
action  against  him  for  their  ralue,  is  not  bound  to  prove  that  his  wife 
was  supplied  with  suitable  wearing  apparel  from  any  other  quarter. 

Action  on  a  promissory  note,  and  for  goods  sold  and  delivered. 
Plea,  the  general  issue. 

The  plaintiff,  a  milliner,  supplied  articles  of  dress  to  the  wife 
of  the  defendant,  who  is  an  apothecary  in  a  small  country- town, 
in  the  course  of  six  months  to  the  amount  of  nearly  2001.  The 
defendant  and  his  wife  were  then  living  together,  but  there  was 
no  evidence  whatever  that  he  was  at  all  aware  that  she  had  any 
dealings  with  the  plaintiff.  A  former  account  of  the  same  sort 
that  she  had  with  the  plaintiff  without  her  husband's  knowledge 
had  been  paid  by  her  father,  who  requested  that  no  farther  credit 
should  be  given  to  her  without  her  husband's  sanction.  All  the 
goods  in  question  were  subsequently  ordered  by  her  alone,  and 
the  plaintiff  took  the  promissory  note  declared  upon,  for  the 
amount,  from  her  in  her  own  name. 

Garrotc  for  the  plaintiff  contended,  that  although  the  defen- 
dant  might  not  be  liable  on  the  note,  nor  for  the  whole  of  the 
goods,  there  must  be  a  verdict  against  him  for  such  part  of  them 
as  the  jury  should  think  suitable  to  his  circumstances  and  degree. 
The  notice  not  to  trust  his  wife,  not  coming  from  him,  could  l^ 
[  ♦23  ]  *ot  no  avail  in  point  of  law,  and  he  had  not  proved  that  she  was 
furnished  with  proper  apparel  from  any  other  quarter. 

Lord  Ellenborouoh  : 

The  action  clearly  cannot  be  maintained  on  the  promissory 
note,  as  the  wife  had  no  authority  general  or  special  from  her 
husband  as  his  agent  to  make  it ;  and  I  think  he  is  not  liable  for 
any  part  of  the  goods,  on  this  plain  ground,  that  they  were  not 
supplied  on  his  credit,  and  the  plaintiff  looked  to  the  wife 
only  for  payment.  The  credit  was  given  to  the  wife,  not  to 
the  husband.  Plaintif  nonsuited. 
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K.  B.    (AT    NISI    PRIUS)    TRINITY   TERM. 


PITT   V.   SMITH-t  1811. 

(3  Camp.  33—34.)  JulyXO, 

An  agreement  signed  by  a  person  in  a  state  of  complete  intoxication         r  33  -1 
is  void. 

The  declaration  stated,  that  a  certain  agreement  was  entered 
into  between  the  plaintiff  as  an  agent,  and  the  defendant,  for  the 
sale  of  an  estate ;  and  that  the  defendant  afterwards  published  a 
libel  concerning  the  plaintiff,  alleging  that  he  had  induced  the 
defendant  to  execute  this  agreement  when  in  a  state  of  intoxica- 
tion.    Plea,  the  general  issue. 

The  attesting  witness  to  the  agreement  being  called,  he  was 
asked  in  cross-examination,  whether  the  defendant  was  not 
actually  in  a  state  of  complete  intoxication  when  he  executed  the 
agreement. 

The  plaintiff's  counsel  insisted  that  this  question  was  irregu- 
lar, there  being  no  justification  on  the  record. 

Lord  Ellenborouoh  :  [  34  ] 

You  have  alleged  that  there  was  an  agreement  between  the 
parties ;  and  this  allegation  you  must  prove,  as  it  is  put  in  issue 
by  the  plea  of  not  guilty :  but  there  was  no  agreement  between 
the  parties,  if  the  defendant  was  intoxicated  in  the  manner  sup- 
posed when  he  signed  this  paper.  He  had  not  an  agreeing 
mind.    Intoxication  is  good  evidence  upon  a  plea  of  non  eat 

t  This  case  is  retained  as  an  132, 42  L.  J.  Ex.  73,  that  the  con- 
authority  in  its  time,  upon  a  point  tracts  of  a  person  who  is  insane  or 
on  which  the  doctrine  of  the  Courts  drunk,  are  not  void  but  only  void- 
has  varied.  It  is  now  settled  by  the  able.  But  the  above  case  with  the 
decision  of  the  Exchequer  Chamber  reporter's  note,  is  retained  as  an  im- 
in  Mdion  v.  Camroux  (1849)  4  Ex.  portant  record  of  a  certain  phase  of 
17 ;  18  L.  J.  Ex.  356,  followed  by  legal  opinion  on  the  subject.  See 
that  of  the  Court  of  Exchequer  in  Pollock  on  Contracts,  5th  ed.  p.  90, 
Matthews  v.  Baxter  (1873)  L.  R.  8  Ex.  et  $eq,—R.  C. 
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|^A«K* 


Pitt       factum  to  a  deed,  of  nan  co7ice$$U  to  a  grant,  and  of  non  tusun^t 
„,%.,      to  a  promise.! 

It  appeared  that  the  defendant  had  become  quite  drunk  in 
the  company  of  the  plaintiff  before  signing  the  agreement. 
Whereupon,  Lord  Ellbnborouoh  directed  a  nonsuit,  which  the 
Court  of  E.  B.  in  the  ensuing  Term  refused  to  set  aside. 


1811. 
Jul^  10. 

[33] 


AARON   V.  ALEXANDER,   CROWLEY   and 
SOLOMONS, 

(3  Camp.  35—37.) 

The  keeper  of  a  prison  who  reoeiyes  and  detains  one  apprehended  and 
charged  in  his  custody  under  a  warrant,  runs  the  liak  of  the  warrant 
haying  been  executed  against  the  proper  person :  and  though  acting  bond 
fidf,  and  without  the  means  of  ascertaining  the  identity  of  the  indiTidual 
named  in  the  warrant,  he  is  liable  to  an  action  of  trespass  and  false 
imprisonment,  if  by  the  mistake  of  the  officer  to  whon^  it  was  directed, 
it  was  executed  against  another. 

Trespass  and  false  imprisonment.  Pleas  not  guilty,  and  a 
justification  under  a  warrant  granted  by  Mr.  Justice  Bayley, 
upon  an  indictment  found  at  the  Middlesex  Sessions  for  an 
assault. 


t  Vole  V.  Rohim,  Bui.  N.  P.  172. 

But  it  seems  to  haye  been  held  in 
one  case,  that  the  mere  circumstance 
of  having  been  in  drink » is  not  suf- 
ficient to  ayoid  a  deed  or  agreement 
executed  under  these  drcum stances; 
and  that  for  this  purpose,  it  is  neces- 
sary to  proye  that  through  the  man- 
agement or  contriyance  of  him  who 
gained  the  deed  or  agreement,  the 
party  was  drawn  in  to  drink.  John-- 
son  y.  Mfdikoti,  3  P.  Wms.  130. 

In  writers  on  the  law  of  Scotland, 
the  doctrine  is  laid  down  without 
any  qualification ;  and  drunkenness, 
howeyer  produced,  is  considered  as 
avoiding  contracts  on  the  same 
ground  as  insanity. 

'*  Persona  while  in  a  state  of  ab- 


solute drunkenness  and  consequently 
deprived  of  the  exercise  of  reason, 
cannot  oblige  themselves :  but  a  lesser 
degree  of  drunkenness  which  only 
darkens  reason,  haa  not  the  effect  of 
annulling  the  contract."  Stair,  July 
29th,  1672.    Lord  Hattoh. 

'*  An  obligation  granted  by  a  per- 
son while  he  is  in  a  state  of  absolute 
and  total  drunkenness  is  ineffectual, 
because  the  grantor  is  incapable  of 
consent,  for  the  law  haa  thought  it 
equitahle  to  protect  those  who  haye 
not  the  use  of  their  reason  (even 
though  they  should  haye  lost  it  by 
their  own  folly)  from  the  fraud  or 
circumvention  of  others.'*  Erak. 
Inst.  814,  5. 
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It  appeared  that  the  plaintiff  was  not  the  person  against      aabon 
whom  the  indictment  was  found ;  and  that  bemg  apprehended  alex^ndek. 
through  mistake  by  Alexander  and  Crowley,  they  brought  him    and  others. 
to  a  watch-house  kept  by  the  defendant  Solomons,  who  was 
acting  as  a  constable, — ^where  he  was  detained  the  whole  night. 
The  next  morning  Alexander  and  Crowley  carried  him  before 
Mr.  Justice  Grose  ;  but  there  being  a  dispute  as  to  *his  identity,       [  *36  ] 
the  learned  Judge  refused  to  interfere,  and  he  was  some  time 
afterwards  set  at  liberty. 

It  was  first  contended  that  Solomons  the  constable  and 
watchhouse-keeper  could  not  be  liable  in  this  action,  as  he 
was  bound  to  receive  the  plaintiff  when  charged  in  his  custody 
under  the  Judge's  warrant. 

Lord  Ellenborough  : 

I  think  Solomons  was  in  point  of  law  a  trespasser,  although 
he  had  no  means  of  knowing  the  person  of  the  individual  named 
in  the  warrant. 

However,  as  Solomons  had  not  been  concerned  in  those  acts 
of  which  the  plaintiff  principally  complained.  Lord  Ellenborough 
said,  that  the  attention  of  the  jury  must  either  be  confined  to 
the  imprisonment  in  the  watch-house,  or  there  must  be  a  verdict 
in  favour  of  Solomons. 

The  latter  alternative  being  preferred,  there  was  a 

Verdict  only  against  Alexander  and  Crowley. 
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1811.       DIPLOCZ  AND  Others,  Executors,  &c.  of  Hekdersox, 
''!!L^''*  v.  BLACKBURKt 

[  43  ]  (3  Camp.  43—44.) 

If  the  master  of  a  ship  in  a  foreign  port,  from  the  state  of  the 
exchange  receives  a  premium  for  a  bill  drawn  upon  England  on  account 
of  the  ship,  this  belongs  to  his  owner,  although  there  may  have  been  a 
usage  for  masters  of  ships  to  appropriate  such  premiums  to  their 
own  use. 

This  was  an  action  of  indebitatus  tissumpsit  to  recover  the 
balance  of  an  account. 

The  only  question  between  the  parties  was,  whether  the  defen- 
dant  had  a  right  to  take  credit  for  a  sum  of  1842.  under  the 
following  circumstances : 

The  testator  who  commanded  a  ship  of  which  the  defendant 
was  owner,  when  at  the  Cape  of  Good  Hope  had  occasion  to 
draw  a  bill  upon  England  on  account  of  the  ship  for  about 
1,600Z.  From  the  state  of  the  exchange  at  that  time,  he 
received  as  a  premium  for  this  bill  the  sum  of  money  in 
dispute. 

Park  for  the  plaintiffs,  contended  that  the  1S4Z.  belonged 
to  the  testator,  and  offered  to  call  witnesses  to  prove  that  it  is 
usual  for  the  captain  of  a  ship  under  these  circumstances  to  be 
allowed  for  his  own  benefit  any  advantage  arising  from  the  state 
of  the  exchange. 

Lord  Ellenborouoh  : 

I  am  clearly  of  opinion  that  this  premium  belonged  to  the 
L  *^*  ]       owner  and  not  to  *the  captain.    If  a  contrary  usage  has  pre- 
vailed, it  has  been  a  usage  of  fraud  and  plunder.    What  pretence 
can  there  be  for  an  agent  to  make  a  profit  by  a  bill  upon  his 

t  This  case  is  retained  as  contain-  Imperial  Mercantile  Credit  A$sociatioii 

ing  a  forcible  expression  by  Lord  v.    Coleman  (1873)  L.  B.  6  H.  L. 

Ellenbokottoh  of  a  principle,  which  189,  42  L.  J.  Ch.  644,  29  L.  T.  1  ; 

the  Courts  as  well  of  law  as  of  equity,  Boston  Deep  Sea  Fishing  Co.  t.  Ansell 

have  uniformly  maintained.  Amongst  (C.  A.  1888)  39  Ch.  D.  339,  59  L.  T. 

more  modem  cases  may  be  cited  Jfort-  345;  Mayor,  dkc,  of  Sal/ord  t.  Lertr 

son  T.  Thompson  (1875)  L.  E.  9  Q.  B.  (1889)  25  Q.  B.  D.  363, 59  L.  J.  Q.  B. 

480,  43  L.  J.  Q.  B.  215, 30  L.  T.  869;  483.— B.  C. 
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principal  ?    This  would  be  to  give  the  agent  an  interest  against     diplogk 
his  duty.    I  believe  that  in  this  very  way,  servants  of  the  public    *^^  ^f^^^ 
abroad  have  been  guilty  of  enormous  peculation.    The  testator  Blackbubn. 
was  undoubtedly  bound  to  debit  himself  for  the  184i.  as  much 
as  for  any  other  sum  of  money  he  received  on  the  defendant's 
account. 

Plaintiffs  nonsuited. 


[44] 


JOHNSON  V.  MACHIELSEN.  isn. 

(3  Camp.  44—46.) 

If  foreign  sailors  stipulate  in  their  own  country  before  the  com- 
mencement of  a  voyage,  that  they  will  not  sue  the  captain  for  any 
money  abroad,  but  be  satisfied  with  what  he  may  advance  them  in 
deduction  of  their  wages  till  they  return  home,  they  cannot  maintain 
an  action  against  him  for  wages,  in  the  Courts  of  this  country. 

Action  for  seamen's  wages  alleged  to  have  been  earned  on 
board  a  Papenburgh  ship  called  the  ^Waaksaamkeid,  of  which  the       [  *45  ] 
defendant  was  master,  in  a  voyage  from  Gottenburgh  to  London. 

The  ship  was  seized  by  an  English  cruiser,  and  libelled  in  the 
Court  of  Admiralty ;  but  afterwards  restored. 

The  defence  was  rested  on  the  third  article  of  the  agreement, 
signed  by  the  plaintiff  and  the  other  mariners  belonging  to  this 
ship  before  the  commencement  of  the  voyage: 

III.  "  That  they  would  not  in  foreign  parts  prosecute  payment 
of  any  money  whatever  of  the  captain,  but  be  satisfied  with 
what  he  might  be  pleased  to  advance  them  abroad  in  deduction 
of  their  wages." 

Tojqnng  for  the  plaintiff,  contended  that  this  was  no  bar 
to  the  present  action.  The  parties  by  their  private  agreement 
could  not  oust  the  jurisdiction  of  our  Courts.  The  plaintiff 
might  be  liable  in  his  own  country  for  suing  here ;  but  the  only 
thing  to  be  considered  in  this  cause  was,  whether  the  wages 
were  due.  The  agreement,  besides,  was  made  abroad,  and  could 
not  be  enforced  in  this  country. 

Lord  Ellenborouoh  : 
If  this  were  merely  the  regulation  of  a  foreign  (rovernment,  I 
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JoHKsoH  should  leave  that  Government  to  enforce  it  by  punishing  the 
Machxkl-  infraction  of  it,  or  by  any  other  means  that  might  be  more 
*^^^*  effectual.  But  by  the  personal  contract  between  the  individuals 
[  ^46  ]  before  the  Court,  it  is  expressly  stipulated  *that  the  mariners 
shall  not  sue  the  captain  for  wages  in  foreign  parts.  It  is  im- 
possible for  me  to  say  that  this  stipulation  is  void.  There  may 
be  great  reason  for  protecting  the  captain  from  suits  in  foreign 
countries,  where  he  may  have  no  funds  to  answer  the  demands 
of  the  mariners ;  and  it  may  be  conducive  to  the  interests  of 
commerce  that  the  mariners  should  have  the  strongest  induce- 
ment to  remain  in  the  ship  till  the  adventure  is  completed.  The 
rate  of  wages  might  be  in  part  determined  by  the  condition  that 
they  were  not  demandable  till  the  ship's  return  home.  The 
agreement  was  made  abroad ;  but  it  is  transitory ;  and  we  are 
bound  as  far  as  we  are  able  to  give  it  the  same  construction 
and  effect  which  it  would  receive  in  the  country  where  it  was 

made. 

The  cause  was  ajlerwards  referred  A 


isii.  DELVALLE  v.   PLOMER,  Knt.,  and  Another. 

•^'^2^-  (3  Camp.  47-49.) 

r  j7  ]  It  is  not  a  Buffioient  juBtificatio&  to  the  aherifi  for  refosmg  to  execate 

process,  that  the  individual  against  whose  person  or  goods  it  iflsaes  has 
the  appointment  of  domestic  servant  to  a  foreign  Minister  at  our  Oonrt. 
and  that  notice  of  this  has  been  stuck  up  at  the  sheriff's  office,  unless 
the  appointment  be  bond  fide;  and  in  an  action  against  the  sheriff  for  a 
false  return,  the  plaintiff  may  shew  that  the  appointment  was  merely 
colourable. 

This  was  an  action  against  the  Sheriff  of  Middlesex  for  a 
false  return  of  niMa  bona  to  a  writ  of  fieri  facias  sued  out  upon 
a  judgment  against  one  Martha  Lyalle. 

It  was  proved  that  between  the  teste  and  return  of  the  writ, 
Mrs.  Lyalle  had  household  furniture  and  other  property  in  her 
possession,  within  the  defendants'  bailiwick,  more  than  sofficient 
to  satisfy  the  debt. 

t  Vide  Gienar  v.  Meyer,  3  B.  B.  620  (2  H.  Bl.  603);  Hulfe  t.  HeUmaH, 
Abb.  Shipp.  P.  IV.  c.  ii.  $  7. 
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The  defence  was,  that  she  was  housekeeper  to  the  public    delvalle 
Minister  at  our  Court  from  the  Prince  of  Hesse,  and  that  her      plomer 
goods  were  therefore  privileged  from  being  taken  in  execution,  and  Another 
under  stat.  7  Ann.  c.  12,  by  which  it  is  provided  that  "  all  writs 
and  process  against  the  person  or  goods  of  an   ambassador, 
or  other  public  Minister  of  a  foreign  prince  or  state,  or  the 
domestic  servant  of  such  ambassador  or  public  Minister,  shall 
be  utterly  null  and  void  to  all  intents  and  purposes  whatsoever." 

In  support  of  this,  the  defendants  gave  in  evidence  a  certificate 
from  the  Secretary  of  State's  office,  that  the  person  therein  named 
is  the  public  Minister  at  our  Court  from  the  Prince  of  Hesse, — 
a  written  appointment  from  this  person  constituting  Mrs.  Lyalle 
his  housekeeper, — and  a  notice  stuck  up  in  the  Sheriflfs  office 
^intimating  that  she  was  one  of  the  Hessian  Minister's  domestic  I  *^^  ] 
servants. 

The  plaintiffs  counsel  proposed  to  prove  in  reply,  that  this 
was  colourable  and  fraudulent ;  and  that  at  the  period  in  question 
Mrs.  Lyalle  kept  a  common  boarding-house,  and  was  a  dealer  in 
coals. 

On  the  part  of  tha  defendants,  it  was  denied  that  this  inquiry 
could  be  gone  into  in  the  present  action.  The  Sheriffs  were 
bound  by  the  appointment  of  Mrs.  Lyalle  as  the  [ambassador's 
housekeeper,  and  the  notice  stuck  up  in  their  office.  They  might 
be  expected  to  inquire  who  the  person  was  that  granted  the 
appointment :  they  had  done  so  at  the  Secretary  of  State's  office, 
and  found  he  was  recognized  by  our  Government  as  the  ambas- 
sador of  a  Sovereign  Prince.  It  was  impossible  for  them  to  go 
farther,  or  to  investigate  what  particular  services  were  rendered 
by  this  lady  to  His  Excellency. 

Lord  Ellbnborouoh  : 

I  think  it  is  a  fact  now  to  be  tried  whether  Martha  Lyalle 
really  was  a  servant  to  this  public  Minister  ?  If  she  was  not,  the 
appointment  and  notice  are  mere  nullities,  and  her  goods  ought 
to  have  been  taken  in  execution  according  to  the  exigency  of 
the  writ.    The  Sheriffs  might  have  known  that  she  was  not  the 
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DxLTALLB    domeBtic  servant  of  any  one,  if  she  was  publicly  keeping  a  board- 

^?'  ing  house  on  her  own  account;  and  at  any  rate,  this  is  one 

and  Another,   among  many  other  questions  which  Sheriffs  in  the  execution  of 

[  U9  ]       process  must  determine  at  their  own  peril.    In  cases  *of  real 

difficulty  they  may  call  for  an  indemnity,  and  the  Court  will 

enlarge  the  time  for  their  making  their  return  till  an  indemnity 

is  given,  t     The  provision  that  traders  shall  not  be  protected 

by  the  statute,  peculiarly  shews  the  necessity  of  tracing  the 

real  character  of  the  supposed  domestic  servant  in  an  action  of 

this  sort. 

It  was  satisfactorily  proved  that  Mrs.  Lyalle  at  the  period  in 

question,  did  keep  a  boarding  house  on  her  own  account,  and  was 

a  dealer  in  coals. 

The  plaintif  had  a  verdict. 


1811.  FORSTER  V.  TAYLOR,  Gent.,  one,  &c. 

J^f  22.  (3  Camp.  49—61.) 

r  AQ^  Where  a  priyate  Act  of  Parliament  provided  for  the  expense  of  main- 

'-      ''  taining  the  jury  summoned  to  assess  the  yalue  of  property  taken  under 

the  Act,  this  does  not  extend  to  a  dinner  at  a  tavern  given  to  the  jury 

after  deliyering  in  their  verdict. 
Where  a  party  of  several  persons  dine  together  at  a  tavern,  they  are 

jointly  liahle  for  the  whole  expense,  and  not  merely  each  for  his  oim 

share. 

Tms  was  an  action  by  the  landlord  of  the  Three  Tons  Tavern 

[  «50  ]       in  the  Borough  of  Southwark,  for  a  dinner  ^furnished  by  him  to 

the  jury  summoned  to  assess  the  value  of  property  under  a 

private  Act  of  Parliament,  and  eaten  by  them  after  they  had 

delivered  their  verdict. 

The  plaintiff  at  first  rested  his  case  upon  the  words  of  the  Act, 
by  which  it  is  provided  that  the  expense  of  maintaining  the  jury 
shall  be  borne  in  a  particular  manner  which  would  have  made 
the  defendant  liable  as  attorney  for  one  of  the  parties.  The 
counsel  stated  that  it  was  the  constant  practice  upon  such 

t  In  this  very  case  the  sheriffs  had  been  indemnified  before  they  retorced 
nulla  bona. 
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occasions  to  provide  a  dinner  for  the  jury  after  the  business  was  fobstbr 
over  ;  and  it  was  often  pointed  out  in  these  Acts  of  Parliament  taylor. 
by  whom  the  expense  should  be  borne.     But 

Lord  Ellenbobouoh  was  of  opinion  that  the  words  could  not 
be  extended  to  a  dinner  of  this  sort,  and  that  the  Legislature 
could  not  be  understood  to  have  sanctioned  a  system  of 
junketing  among  jurymen. 

It  appearing,  however,  that  the  defendant's  clerks,  by  his 
permission,  had  partaken  of  the  dinner : — 

Lord  Ellenbobouoh  thought  that  this  made  him  liable  ;  and 
that  the  undertaking  being  joint,  and  there  being  no  plea  in 
abatement,  he  was  liable  for  the  whole. 

The  plaintiff  therefore  had  a  verdict  for  the  amount 
of  his  biUA 

t  In  Eol.  Abr.  **  Action  sur  case,"  fumislied  for  the  use  of  a  mess  of          [  ni  ] 

24, 15,  the  same  doctrine  is  laid  down  officers  in  camp,  the  defendants  and 

as  to  the  joint  liability  of  persons  others  composing  the  mess.    Plea, 

partaking  of  a  tavern  dinner, — ^with  non  a9$ump$it, 

this  distinction,  that  those  who  are  A  paper  containing  the  account 

invited  are  not  liable  to  the  land-  -^^aa  proved,  which  was  delivered  by 

lord,  if  he  knew  that  fact.  It  is  said,  another   of   the   mess    to    plaintiff 

if  A.  invite  B.  "  a  manger  et  boier  with   the   word    "paid"    upon   it, 

en  le  meason  de  J.  S.,  quant  al  hoste,  intimating  that  his  proportion  was 

ambideux   sont   liable    a   paier    le  paid, 
reckning,  nisi  le    hoste  conust  B. 

d'estre  invite."  Lord  KEmroN  thought  this  shewed 

But  the  officers  of  a  regimental  that  the  plaintiff  meant  to  charge 

mess  are  only  separately  liable,  each  them  severally.     He  also  thought 

for  his  own  share.  that  originally  they  were  only  sever- 

Bbow  ..  DoTi^  and  others.  '^^  ^"«'  '^^  *^« 

Sittmgs  after  M.  T.  1788.  Yerdict  uw  /or  the 

Cor.  Lord  Kenyon.  de/endanU. 

This  vas  an  action  for  proTisions 
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igii.  BELLAIBS  AND  Anothek  v.  EBSWOBTH.f 

Mf2^'  (3  damp.  53—66.) 

r  i^g  1  If  A.  become  bound  to  B.  under  condition  that  C.  shall  truly  account 

to  B.  for  all  aums  of  money  received  by  G.  for  B.*b  uee,  and  C.  after- 
wards, with  B.'s  knowledge,  takes  D.  as  his  partner ;  the  guaranty  does 
not  extend  to  sums  of  money  received  by  the  partnership  for  B/s  use. 

This  was  an  action  of  debt  on  bond  dated  7th  Aognst,  1806, 
executed  by  the  defendant,  one  Philip  Nott,  and  one  John  Nott, 
by  which  they  boond  themselves  jointly  and  severally  in  the 
penal  sum  of  1,600Z.  under  the  following  condition  : 

**  Whereas  the  above  bounden  Philip  Nott  hath  for  some  time 
past  acted  as  the  agent  for  the  said  A.  and  J.  Bellairs,  in  the 
receiving  of  various  large  sums  of  money  for  them,  and  the  said 
Philip  Nott  will  continue  to  receive  money  and  other  things  on 
their  account.  And  whereas  the  better  to  secure  the  said  A.  and  J. 
Bellairs  the  payment  of  all  such  sum  and  sums  of  money,  which 
at  any  time  hereafter  shall  be  in  the  hands  of  the  said  Philip 
Nott  belonging  to  the  said  A.  and  J.  Bellairs,  the  said  Philip 
Nott  hath  proposed  and  agreed  to  execute  this  present  bond  of 
indemnity,  and  hath  prevailed  on  the  said  John  Nott  and  John 
Ebsworth  to  become  surety  for  and  to  join  with  him  the  said 
Philip  Nott  in  the  execution  hereof,  and  to  guarantee  the  said 
A.  and  J.  Bellairs  and  the  survivor  of  them  against  any  loss 
they  may  happen  to  sustain  on  account  of  their  confidence  in 
the  said  Phihp  Nott  touching  the  matters  aforesaid :  Now  the 
condition  of  the  above  written  obligation  is  such,  that  if  the 
above  bounden  Philip  Nott,  his  heirs,  executors  and  adminis- 
'  *54  ]  trators  do  and  shall  from  time  to  time,  and  at  all  times,  *as 
often  as  he  or  they  shall  be  thereunto  required  by  the  said 
A.  and  J.  Bellairs,  or  the  survivor  of  them,  make,  draw  out  and 
deliver  unto  them,  or  the  survivor  of  them,  a  true  and  jnst 
account  of  all  such  sum  and  sums  of  money,  bonds,  bills  of 
exchange,  promissory  notes,  or  other  securities  for  money,  which 

t  Followed  by  the  Court  of  C.  P.  Willes,  J.  in  Leathlf^y,  Spytr  (1870) 

in  ManUfiore  v.  Lloyd  (1863)  15  C.  B.  L.  E.  5  C.  P.  695,  602, 39  L.  J.  C.  P. 

N.  8.  203,  33  L.  J.  C.  P.  49,  9  L.  T.  299,  22  L.  T.  821.    The  principle  is 

330;  but  distinguiflhed,  having  regard  embodied  in   the  Partnership  Act. 

to    surrounding   circumstances,    by  1890,  s.  18. — E.  C. 
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lie  the  said  Philip  Nott,  shall  or  may  hereafter  receive  or  be     bellairs 

intrusted  with  for  and  on  account  of  the  said  A.  and  J.  Bellairs  ^""^  Another 

or  the  survivor  of  them  ;  and  if  the  said  Philip  Nott,  his  heirs,    Ebsworth. 

executors  or  administrators  shall  and  do,  from  time  to  time,  and 

at  all  times  hereafter,  when  thereunto  required,  pay  or  cause  to 

be  paid  unto  the  said  A.  and  J.  Bellairs  or  the  survivor  of  them, 

all  Buch  sum  and  sums  of  money  which  the  said  Philip  Nott  shall 

hereafter  receive  or  be  intrusted  with  for,  or  on  account  of  the 

said  A.  and  J.  Bellairs  or  the  survivor  of  them,  and  also  shall 

when  thereunto  requested,   deliver  unto  the  saiii  A.  and  J. 

Bellairs  or  the  survivor  of  them,  all  such  bonds,  bills  of  exchange, 

promissory  notes,  or  other  securities  for  money,  which  he  the 

said  Philip  Nott,  shall  or  may  hereafter  receive  or  be  intrusted 

with  for  or  on  their  account ;  and  if  the  said  Philip  Nott  shall 

conduct  himself  truly,  justly  and  honestly  towards  the  said 

A.  and  J.  Bellairs,  and  the  survivor  of  them,  in  all  his  dealings 

and  transactions  with  them  or  the  survivor  of  them  touching  the 

matters    aforesaid,  then    the  above  written  obligation  to  be 

void,  &c. 

The  defendant,  after  craving  oyer,  pleaded  that  Philip  Nott 
had  accounted  &c.  according  to  the  condition  of  the  bond. 

The  replication  assigned  several  breaches,  in  not  paying  over        [  55  ] 
money  received  by  Philip  Nott  for  the  plaintiffs'  use. 

It  appeared  that  the  Messrs.  Bellairs  being  bankers  in  the 
country,  had  employed  Mr.  P.  Nott  as  their  agent  in  London,  to 
receive  and  pay  money  and  securities  on  their  account.  He  had 
no  partner  before  or  at  the  time  the  bond  was  executed  ;  but  he 
subsequently  entered  into  partnership  with  two  persons  of  the 
name  of  Mingay,  and  carried  on  business  with  them  under  the 
firm  of  Mingay,  Nott  &  Co.  The  plaintiffs  continued  to  deal 
with  the  new  partnership  as  they  had  before  done  with  P.  Nott 
alone,  till  June  1810,  when  the  house  failed.  A  considerable 
sum  of  money  was  then  due  from  them  to  the  plaintiffs ;  but 
every  thing  had  been  regularly  paid,  which  had  been  received  by 
P.  Nott  only  before  the  formation  of  the  partnership. 

Oarrow  for  the  plaintiff,  contended,  that  the  deficiency  at 
the  time  of  P.  Nott's  failure  was  a  clear  breach  of  the  condition 
of  the  bond.      The  money  due  had  been  received  by  him. 


(52 


1811.    K.  B.    8  CAMP.  55—66. 


[B.B. 


Bkllaibs     although  he  had  received  it  conjointly  with  two  othera     Ck>ald 

and  Another    j^  j^  ^^^  ^y^^^  ^^^^  j^^  j^^^  ,,p^j^  ^^  ^^^^  ^^  ^^  p^.^  ^  ^j^^ 

Ebsworth.  plaintiffs  all  such  sum  and  sums  of  money  which  he  had 
received  or  been  entrusted  with,  for  or  on  account  of  the 
plaintiffs,  or  that  he  had  conducted  himself  truly,  justly  and 
honourably  towards  the  plaintiffs  in  all  his  dealings  and  transac- 
tions with  them  ?  "  The  defendant,  as  surety,  took  upon  himself 
[  •36  ]  the  risk  of  P.  Nott  entering  *into  partnership  with  improper 
persons,  and  became  liable  for  his  good  conduct  as  the  plaintiffs' 
agent,  whether  acting  separately  or  in  conjunction  with  others. 

Lord  Ellenbobough  : 

The  defendant  was  surety  for  Philip  Nott,  and  not  for  Mingaj, 
Nott  &  Co.  When  the  plaintiffs  entrusted  their  agency  to  the 
new  firm,  the  defendant's  responsibility  was  at  an  end.  He  by 
no  means  undertook  for  the  good  conduct  of  any  future  partner 
with  whom  P.  Nott  might  associate.  The  recital  and  the  whole 
scope  of  the  condition  shew  that  the  suretyship  was  confined  to 
P.  Nott  individually. 

Plaintiffs  nonsuited  A 


1811.        HOAEE  AND   Others  v.   GRAIIAM  akd  Anothek.J 

^«h  24.  (3  Camp.  57—58.) 

r  -J  1  In  an  action  on  a  promissory  note  or  bill  of  exchange,  the  defendant 

cannot  give  in  evidence  a  parol  agreement  entered  into  when  it  wa$ 
drawn,  that  it  should  be  renewed,  and  payment  should  not  be  demanded 
when  it  became  due. 

This  was  an  action  on  a  promissory  note  for  4,500/.  dated 
19th  October,  1810,  made  by  Gibbon  and  Boyce,  payable  to  the 
defendants  two  months  after  date,  indorsed  by  them  to  Grill 
and  Son,  who  indorsed  it  to  the  plaintiffs. 

The  defence  set  up  was,  that  the  note  had  been  drawn  as  a 

collateral  security  for  certain  advances  made  by  the  plaintiffs  to 

Grill  and  Son  ;  that  at  the  framing  of  the  note,  the  defendants 

refused  to  indorse  it,  unless  the  plaintiffs  would  agree  that  it 

t  So  if  there  be  a  bond  conditioned  ceases :  Strange  y.  Lee,  3  East,  484. 
for  payment  to  A.,  B.,  and  C,  of  all         J  Beferred  to,  amongst  other  cases 

(ums   advanced    by   them  or  their  on  the  same  point,  in  judgments  in 

banking  house  to  D.,  on  the  death  Abbey  v.  Crux  (1869)  L.  B.  5  C.  l\ 

of  one  of  the  partners,  the  obligation  37,  42,  43  — B.  C. 
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should  be  renewed  when  it  became  due ;  that  the  latter  acceded 
to  this  condition,  and  that  they  afterwards  demanded  payment, 
instead  of  calling  for  a  renewal. 

IiOBD  Ellbkbobough  : 

I  don*t  think  I  can  admit  evidence  of  this  sort.  What  is  to 
become  of  bills  of  exchange  and  promissory  notes,  if  they  may 
be  cut  down  by  a  secret  agreement  that  they  shall  not  be  put  in 
Boit  ?  The  parol  condition  is  quite  inconsistent  with  the  written 
instrument.  This  purports  to  be  a  promissory  note  payable  two 
months  after  date.  You  say  it  was  not  payable  at  the  end  of 
that  time,  and  that  when  the  two  months  had  expired  the 
payees,  instead  of  the  money,  were  to  have  another  promissory 
note.  I  will  receive  evidence  that  the  note  was  indorsed  to  the 
plaintiffs  as  a  trust ;  but  the  condition  for  a  renewal  ^entirely 
contradicts  the  instrument  which  the  defendants  have  signed. 
Such  an  agreement  rests  in  confidence  and  honour  only,  and  is 
not  an  obligation  of  law.  There  may,  after  a  bill  is  drawn,  be  a 
binding  promise  for  a  valuable  consideration  to  renew  it  when 
due ;  but  if  the  promise  is  cotemporaneous  with  the  drawing  of 
the  bill,  the  law  will  not  enforce  it.  This  would  be  incorpora- 
ting with  a  written  contract  an  incongruous  parol  condition, — 
which  is  contrary  to  first  principles.    There  must  be  a 

Verdict  for  the  plmntiffsA 


Ho  ABB 

and  Othen 

V, 

Graham 
and  Another. 


[•58] 


REX  V.  EICKETTS. 

(3  Gamp.  68—69.) 

It  ia  not  an  offence  within  the  dause  of  Lord  Ellenborough's  Act, 
43  Qeo.  m.  c.  58,1  against  maliciously  cutting,  with  intent  to  resist 
lawful  apprehension,  if  the  cutting  took  place  in  an  attempt  to  appre- 
hend the  prisoner  preyious  to  any  notification  being  made  to  lum  of  the  Lawrencb,J. 
purpose  for  which  he  was  laid  hold  of.  [  68  ] 

This  was  an  indictment  on  Lord  Ellenborough's  Act,  48 
Geo.  ni.  c.  58,  for  maliciously  cutting  one  J.  Webb  with  intent  to 


1811. 
July  30. 

Sufntn4^ 

Assizes : 

Worcester. 


t  So  in  an  action  on  a  policy  of 
insurance,  eyidence  cannot  be  re- 
ceived of  a  parol  agreement  that  the 
risk  should  begin  at  a  place  different 

B.B. — ^voL.  xm. 


from   that  inserted   in  the  policy. 
Kaines  y.  Knightly^  Skin.  454. 

}  See  now  24  &  25  Yict.  c.  100, 
8.  38.— R.  C. 

S   G 
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Hkx        obstruct,  resist  and  prevent  the  lawful  apprehension  and  detainer 
BiOKRTs.    of  the  prisoner. 

It  appeared  that  in  the  morning  of  the  day  mentioned  in  the 
indictment,  the  prisoner  stole  some  wheat  from  an  onthoose 
belonging  to  one  J.  Spilsburj.  The  wheat  being  soon  after 
found  concealed  in  an  adjoining  field,  Spilsbury,  Webb  and 
others,  watched  near  the  spot,  expecting  that  the  thief  would 
come  to  carry  it  away,  and  that  they  should  thus  be  able  to 
discover  and  apprehend  him.  In  the  course  of  the  day  the 
prisoner  and  another  man  walked  into  the  field,  and  lifted  up 
the  bag  containing  the  wheat.  They  were  immediately  pursued, 
[  •SD  ]  and  Webb  seized  the  prisoner,  *without  desiring  him  to 
surrender,  or  stating  for  what  reason  he  was  apprehended. 
A  scuffle  ensued,  during  which,  before  Webb  had  spoken,  the 
prisoner  drew  a  knife  and  cut  him  across  the  throat. 

Lawrence,  J.  : 

As  Webb  did  not  communicate  to  the  prisoner  the  purpose  for 
which  he  seized  him,  this  case  does  not  come  within  the  statute. 
If  death  had  ensued,  it  would  only  have  been  manslaughter. 
Had  a  proper  notification  been  made  before  the  cutting,  the  case 
would  have  assumed  a  different  complexion.  The  prisoner 
must  be  acquitted  upon  this  indictment. 

He  was  afterwards  found  guilty  of  larceny 
in  stealing  the  wheat  A 

t  But  if  a  constable  acting  within  bosinesB,  the  law  requires  no  express 

his  district,  where  he  is  generally  notice  to  be  given.    As  where  Pew 

known,  produces  his  staff  of  office,  drew  his  sword  upon  a  bailiff  who 

the  law  will  presume  that  the  party  came  to  arrest  him,  and  said,  '*  Stand 

to  be  apprehended  had  due  notice  of  off,  I  know  you  well  enough,  come 

his  intent,  without  a  verbal  notifica-  at  your  peril; "  and  upon  the  bailiff's 

tion.     OordofCB  case,  1   East,  P.  C.  immediately    taking   hold    of    him 

315.    And  it  is  sufficient  for  a  con-  without  using  words   of    arrest  or 

stable  to  say,  he  arrests  **  in  the  shewing  any  warrant.  Pew    killed 

King's  name."    1  Hale,  583.    Where  him :  this  was  holden  to  be  murder, 

the  party  knows  the  officer  and  his  Peiff9  case,  Oro.  Car.  183. 
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BETTEEBEE  v.  DAVIS.  ^  isii. 

(3  Camp.  70—71.)  '  ^^- ^* 

It  is  not  a  good  tender  of  a  fractional  sum,  for  the  debtor  to  offer  the  Summtr 
creditor  a  bank  note  to  a  larger  amount,  and  to  desire  him  to  take  out  ^^'**^^ " 
of  that  the  sum  to  be  paid.  OloueetUr. 

'^  Lb  BlanOi  J. 

In  assumpsit,  issue  was  joined  upon  a  tender  of  the  sum  of        [  70  ] 
8/-  10s. 

It  appeared  that  before  the  action  was  commenced  the  defendant 
produced  to  the  plaintiff  a  bl.  bank  note,  and  desired  him  to  take 
32. 10«.  out  of  that.  The  plaintiff  said  ''  I  will  see  you  another 
time/'  and  walked  away. 

The  counsel  for  the  defendant  contended,  that  this  was  a 
sufficient  tender;  and  relied  upon  Wade's  case,  5  Go.  Bep.  115  a, 
where  it  was  resolved,  ''  That  if  a  man  tenders  more  than  he 
ought  to  pay,  it  is  good,  for  omne  majtis  continet  in  se  minvs,  and 
the  other  ought  to  accept  so  much  of  it  as  is  due  to  him.  Quando 
plus  Jit  quam  fieri  debet ^  videtur  etiam  iUud  fieri  quod  faciendum 
est.    Et  in  majore  summd  continetur  minor'* 

Le  Blanc,  J. : 

The  case  in  Lord  Coke  refers  to  monies  numbered.  If  I  tender 
a  man  twenty  guineas  in  the  current  coin  of  the  realm,  this  may 
be  a  very  good  tender  of  fifteen,  for  he  has  only  to  select  so 
*much,  and  restore  me  the  residue.  But  a  tender  in  bank  notes  [  *7i  ] 
is  quite  different.  In  that  case,  the  tender  may  be  made  in 
such  a  way  that  it  is  physically  impossible  for  the  creditor  to  take 
what  is  due,  and  return  the  difference.  If  8Z.  10«.  could  be 
tendered  by  a  note  for  5/.,  so  it  might  by  a  note  for  50,000Z. 
The 

Issue  must  he  found  for  the  plaintiff. 


3  0  2 
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R.E. 


1811. 
Aug.  13. 

Summer 

Assises : 

Skretcshury, 

Lb  Blano,J. 


CHANDLEK  v.  THOMPSON.f 

(3  Camp.  80— 82.)| 

If  an  ancient  window  be  raised  and  enlarged,  the  owner  of  the  adjoin- 
ing land  cannot  lawfully  obstruct  the  passage  of  light  to  any  jiart  of  the 
space  occupied  by  the  ancient  window,  although  a  greater  portion  of 
light  be  admitted  through  the  unobstructed  part  of  the  enlarged  window 
[  80  ]  iStiMSi.  was  anciently  enjoyed. 

This  was  an  action  on  the  case  for  stopping  up  a  window  in 
the  plaintiff's  dwelling  house. 
r  8]  ]  It  appeared  that  there  had  been  for  many  years  a   small 

window  in  the  place  in  question.  About  three  years  ago,  the 
plaintiff  considerably  enlarged  it,  both  in  height  and  width,  and 
put  in  a  sash  frame  instead  of  a  leaded  casement.  The  defen- 
dant, who  is  the  owner  of  the  adjoining  ground,  then  erected 
the  building  complained  of,  which  completely  covered  several 
inches  of  the  space  occupied  by  the  old  window,  but  still  admitted 
more  light  to  pass  through  the  new  window  than  the  plaintiff 
had  enjoyed  before  the  alteration. 

Jervis  for  the  defendant,  insisted  that  under  these  circum- 
stances the  action  could  not  be  maintained.  The  plaintiff  had 
only  a  right  to  so  much  light  as  he  had  appropriated  by  20  years* 
enjoyment ;  and  more  than  that  was  still  left  to  him.  Though  the 
defendant  might  not  object  to  a  small  window  looking  into  his 
yard,  a  larger  one  might  be  very  inconvenient  to  him,  by 
disturbing  his  privacy,  and  enabling  people  to  come  through  to 
trespass  upon  his  property.  But  he  could  only  reduce  the 
window  to  its  ancient  size  by  building  from  below ;  and  a  part 
of  the  space  occupied  by  the  old  window  was  thus  necessarily 
obstructed. 


Le  Blanc,  J.,  however,  was  of  opinion  that  the  whole  of  the 


t  Although  the  point  here  decided 
by  Le  Blanc,  J.  may  now  be  re- 
garded as  settled  law,  the  abore 
report  is  retained  as  an  early  state- 
ment of  a  principle  which  has  become 
established  after  an  intermediate 
stage  of  controversy  and  doubt  See 
Tapling  v.  Jiwia  (1865)  11  H.  L.  C. 


290,  34  L.  J.  C.  P.  842, 12  L.  T.  555  ; 
National  Protnncial  Plate  Olass,  <Cv. 
Co.  y.  Prudential  An.  Co.  (1877)  6 
Ch.  D.  757,  760,  46  L.  J.  Ch.  871,  37 
L.  T.  N.  S.  91 ;  ScoU  v.  Pape  (C.  A. 
1886)  31  Ch.  D.  554,  55  L.  J.  Ch. 
426,  54  L.  T.  399.— E.  C. 
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8pac6  occupied  by  the  old  window  was  privileged,  and  that  it  was    Chandler 

actionable  to  prevent  the  light  and  air  from  passing  through  this    Thompson. 

as  it  had  formerly  done-    That  part  of  the  new  window  which 

constituted  the  enlargement  might  be  lawfully  obstructed,  but 

the  plaintiff  was  entitled  to  the  free  ^admission  of  light  and  air       [  *82  ] 

through  the  remainder  of  the  window,  without  reference  to  what 

he  might  derive  from  other  sources.    His  Lordship  likewise 

observed,  that  although  an'action  for  opening  a  window  to  disturb 

the  plaintiff's  privacy  was  to  be  read  of  in  the  books,  he  had 

never  known  such  an  action  maintained,  and  when  he  was  in 

the  Common  Pleas  he  had  heard  it  laid  down  by  Lord  Gh.  J. 

Eybe  that  such  an  action  did  not  lie,  and  that  the  only  remedy 

was  to  build  on  the   adjoining  land,  opposite  to  the  offensive 

window. 

The  plaintiff  had  a  verdict. 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


GKONING  V.  CKOCKETT.  isii. 

Oct.  29. 
(3  Camp.  83—85.)  

Where  a  lioenoe  is  granted  for  a  yoyage  to  a  hostile  country,  to  con-  ^^  GmldhalL 
tinue  in  force  till  a  given  day,  if  the  yoyage  is  bond  fidt  begun  before         [  ^'^  1 
that  day,  it  continues  to  be  protected  by  the  licence  though  delayed 
beyond  the  day  by  stress  of  weather  or  other  accident  oyer  which  the 
assured  haye  no  control. 

Policy  of  insurance  on  goods  by  the  Fortuiuiy  from  London  to 
the  Baltic.  The  ship  was  in  fact  boond  for  Biga,  and  sailed  from 
London  in  the  summer  of  1810.  Meeting  with  stormy  weather, 
she  was  obliged  to  put  into  Memel,  where  she  was  detained  by 
contrary  winds,  and  seized  in  the  month  of  December.  There 
was  a  British  licence  for  the  voyage,  which  was  to  be  in  force  till 
the  29th  of  September. 

Park^  for  the  defendant,  objected,  that  after  that  day  the 
assured  were  engaged  in  an  illegal  adventure,  and  the  policy  was 
void.    But 

Lord  Ellbmbobouoh  held,  that  the  voyage  having  commenced 
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[B.S. 


OSOKIKO 

r. 
Crockett. 

[•84] 


[•86,,!.] 


before  the  29th  of  September,  and  the  ship  having  afterwards 
been  detained  by  stress  of  weather,  *the  licence  operated  as 
a  remission  of  the  King's  ri^ts  of  war  till  the  adventure 
was  completed,  and  preserved  the  legality  of  the  policy  of  in- 
surance. 

Verdict  for  the  plaintiffA 


t  So  where  there  is  a  policy  ''at 
and  from,"  if  the  ship  has  her  cargo 
on  board  and  is  ready  to  sail  before 
the  day  when  the  licence  expires, 
although  she  is  detained  in  port  till 
after  the  day  by  contrary  winds,  the 
policy  remains  valid.  Schroder  v. 
Vaux,  Same  Sittings.  Policy  *'at 
and  from  Archangel  to  Loudon.*' 
licence  to  remain  in  force  till  29th 
September.  The  ship  had  her  cargo 
on  board,  and  was  ready  to  sail 
before  that  day,  but  was  preyented 
by  contrary  winds. 

Jjord  Ellenborough  overruled 
an  objection  taken  on  this  ground  at 
Nisi  Prius,  and  the  Court  afterwards 
refused  a  rule  to  shew  cause  upon  it 
— saying  that  the  adventure  oould 
not  become  illegal  although  not  con- 
summated before  the  day  mentioned 
in  the  licence ;  that  if  the  policy  had 
not  attached  before  that  day,  the  law 
might  be  otherwise;  but  here  the 
policy  at  Archangel  had  attached 
before  the  29th  of  September;  and 
that  it  was  exactly  the  same  as  if  the 
licence  had  expired  the  day  before 
the  ship  reached  the  port  of  London. 


The  same  construction  has  been 
put  upon  these  licences  in  the  Court 
of  Admiralty,  and  Sir  Wiujam 
Scott  has  laid  it  down  as  a  general 
rule,  *'  that  where  no  fraud  has  been 
committed,  where  no  fraud  has  been 
meditated,  as  far  as  appears,  and 
where  the  parties  have  been  pre- 
vented from  carrying  the  licence  into 
literal  execution  by  a  power  which 
they  oould  not  control,  they  shall 
be  entitled  to  the  benefit  of  its  pro- 
tection, although  the  terms  may 
not  have  *been  literally  and  strictly 
fulfilled."  Gode  Hoop,  Pieters,  Ed- 
wards's Cases  on  Licences,  6.  Accord- 
ingly, in  one  instance  where  a  ship 
had  been  detained  under  an  embargo 
at  Charente  near  two  years  after  the 
licence  had  expired,  he  ordered  the 
property  to  be  restored.  JohanPieter, 
Schwartas,  ib,  28.  But  in  all  cases 
where  ships  trading  with  the  enemy 
have  been  brought  in  after  the  time 
mentioned  in  their  licences  had  ex- 
pired, the  captors  have  been  allowed 
their  expenses. 
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HOENEYER  v.  LUSHINGTON.  iwi- 

JViH?.  1. 

(3  Camp.  8o— 90;  S.  C.  15  East,  46—51.)  

If  a  ship  insured  is  condemned  for  carrying  simulated  papers  contrarj-        [^  1 
to  the  law  of  nations,  without  having  any  liberty  in  the  policy  to  do  so, 
the  underwriters  are  discharged. 

Where  the  ship's  papers  are  seized  immediately  on  her  arrival  in  port, 
and  she  is  subsequently  condemned  for  carrying  simulated  papers,  she 
was  held  not  to  have  been  moored  twenty-four  hours  in  safety,  after 
arrival;  although  she  was  during  that  time  in  physical  safety  at  the  port 
of  arrival,  t 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Amelia 
and  her  cargo, ''  at  and  from  Gottenburgh  to  Biga."  The  interest 
was  laid  in  the  plaintiff,  who  is  a  Swedish  subject  residing  at 
Gottenburgh,  and  a  total  loss  was  averred  to  have  happened  from 
the  seizure  and  detention  of  the  ship  and  cargo  by  the  Bussian 
Government.  The  ship  took  in  her  cargo  in  the  port  of  London, 
touched  at  Gottenburgh,  and  arrived  at  Biga  the  22nd  of  Sep- 
tember, 1809.  Sweden  and  Bussia  being  then  at  war,  she 
carried  simulated  papers,  representing  that  she  came  from  Bergen 
in  Norway,  and  had  taken  in  her  cargo  there.  These  papers, 
upon  her  entering  the  harbour  of  Biga,t  were  delivered  by 
the  captain  at  the  custom  house,  and  were  immediately  sealed  up 
and  forwarded  to  Petersburgh.  In  the  mean  time,  the  ship's 
hatches  were  sealed  down,  and  an  officer  of  Government  remained 
constantly  on  board.  At  the  end  of  12  days  *orders  were  received  [  *^^  ] 
from  the  Emperor  of  Bussia  to  put  the  ship  and  cargo  under 
sequestration.  They  were  accordingly  seized  on  the  part  of 
his  Imperial  Majesty,  and  never  restored.  This  was  the  plain- 
tiff's case. 

The  defendant's  counsel  put  in  the  sentence  of  "The  St. 
Petersburgh  Committee  of  Neutral  Navigation,"  by  which  the 
ship  and  cargo  were  condemned.    The  sentence,  after  reciting 

t  On  this  latter  point,   compare  expiration  of  the  stipulated  period, 

iu?^6ttv. Secrcton (1870) L.R. 6  0. P.  consumed  by  fire;  and  it  was  held 

190,  39  L.  J.  C.  P.  196,  22  L,  T.  272 ;  that  the  risk  had  terminated.— E.  0. 

where  a  ship  arrived  damaged,  and  %  "Gottenburgh"  in  the  original 

continued  afloat  until  taken  into  a  report,  which  is  evidently  wrong, 
dry-dock,  where  she  was,  after  th9 
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HoBNETER  that  the  captain  had  exhibited  a  bill  of  health  and  other  papers 
LuBBiNo-  SL8  if  from  Bergen ;  that  these  were  discovered  to  be  false  and 
'^^^'  counterfeited;  and  that  the  ship  and  cargo  being  pot  under 
sequestration,  proceedings  had  been  instituted  against  them, 
''  laid  down  for  a  basis ;  1.  That  the  Bergen  bill  of  health  wbs 
illegal  and  unjustifiable;  2.  That  this  vitiated  the  rest  of  the 
ship's  papers,  and  proved  that  she  had  not  come  from  Bergen ; 
8.  That  the  claim  of  the  Bussian  Government  to  the  said  ship 
and  cargo  was  founded  on  the  right  of  war,  the  said  vessel  having 
violated  the  laws  of  neutrality  in  bringing  to  a  Bussian  port  a 
cargo  the  property  of  an  enemy  concealed  under  false  documents ; 
4.  That  the  ukase  of  the  l4th  May,  1809,  was  infringed  by  the 
muster-roll  issued  at  Bergen  being  false  and  fabricated ;  5.  That 
the  request  for  the  vessel  to  be  expelled  the  ports  of  Bussia  is 
inadmissible,  she  having  arrived  at  Biga  in  violation  of  the  laws 
of  neutrality,  which  act  subjected  her  to  be  treated  in  conformity 
to  the  maritime  laws  which  prescribe  the  confiscation  of  all  ships 
and  cargoes  furnished  with  false  papers."  The  sentence  then 
[  *87  ]  ^states  that  *'  the  committee  taking  into  consideration  these  cir- 
cumstances as  well  as  the  principal  points  of  the  said  maritime 
law,  and  the  imperial  decree  of  14th  May,  1809,  as  relating 
thereto;  regarding  also  the  opinions  of  classical  authors  most 
favourable  to  neutrality,  have  unanimously  resolved,  that  the 
ship  Amelia  commanded  by  Captain  Sagert,  arrived  at  Biga  with 
a  cargo  of  goods  purporting  by  the  bills  of  lading  to  have  been 
shipped  at  Bergen,  be  condemned  together  with  her  rigging  and 
appurtenances  for  the  benefit  of  the  Crown,  as  also  the  whole  of 
the  cargo,  &c." 

Garrow  for  the  defendant,  contended,  that  as  the  policy 
contained  no  liberty  to  carry  simulated  papers,  and  as  the  ship 
and  cargo  had  been  condemned  for  the  carrying  of  simulated 
papers  contrary  to  the  law  of  nations,  the  underwriters  were 
discharged. 

The  Attomey-Genercdf  contra,  insisted  that  the  ship  in  this 
voyage  had  a  right  to  carry  simulated  papers  without  any  express 
leave  being  given  for  that  purpose.   They  were  used  as  a  means  of 
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safety.  Without  them  the  ship  and  cargo  must  have  been  inevit-  Hornbtbr 
ably  condemned.  Sweden  and  Russia  being  at  war,  had  a  Swedish  LnsHiNa- 
ship  acknowledging  herself  to  have  come  from  Gottenburgh  ^^^' 
sailed  into  the  port  of  Riga,  she  would  have  gone  to  certain 
destruction.  Then  it  might  have  been  said,  that  the  assured  had 
themselves  caused  the  loss,  and  therefore  could  not  resort  to  the 
underwriters  for  an  indemnity.  From  the  nature  of  the  *risk,  it  [  •ss  1 
must  have  been  perfectly  well  understood  between  the  parties  that 
simulated  papers  were  to  be  used ;  and  for  that  reason  no  express 
liberty  to  use  them  appears  upon  the  face  of  the  policy.  The 
underwriters  never  would  have  signed  the  policy  unless  in  the 
expectation  that  such  means  would  be  employed  to  protect  the 
ship  and  cargo.  There  is  no  imputation  of  fraud.  It  must  be 
admitted  that  the  sole  object  of  the  assured  was  the  protection  of 
the  property,  in  which  the  underwriters  had  an  equal  interest, 
and  that  the  course  they  pursued  was  the  best  adapted  that 
could  have  been  devised  for  that  purpose.  But  it  may  be  laid 
down  as  a  principle,  that  the  assured  acting  bond  fide,  have  a 
right  to  do  whatever  is  necessary  for  the  preservation  of  the 
subject  matter  insured.  Suppose  an  enemy  heaves  in  sight,  may 
not  a  ship  hoist  false  colours?  May  she  not  display  the  flag  of 
an  enemy,  or  any  neutral  flag,  as  will  best  answer  the  purpose  of 
deception,  and  favour  her  escape?  Might  she  not  do  the  same  if 
she  were  driven  by  stress  of  weather  into  an  enemy's  port? 
What  is  the  difference  between  using  false  papers  and  false 
colours  ?  Is  it  not  equally  the  duty  of  the  captain  to  protect  the 
ship  and  cargo  in  the  port  of  destination  as  in  a  port  where  he 
seeks  for  shelter  from  the  violence  of  the  elements  ? 

Lord  Ellenborouoh  : 

I  am  of  opinion  that  the  underwriters  are  not  liable  in  this  case, 
as  the  assured  must  be  considered  the  efficient  cause  of  the  loss, 
by  an  act  which  is  in  itself  illegal,  and  for  which  no  *liberty  is  [  *^^  ] 
given  in  the  policy.  In  deference  to  decided  cases,  I  am  bound  to 
believe  that  the  ground  alleged  in  the  sentence  of  condemnation 
is  that  upon  which  the  seizure  and  confiscation  proceeded.  By 
this  sentence,  the  ship  and  cargo  are  condemned  for  a  breach  of 
the  law  of  nations  in  carrying  fabricated  papers.    The  object  for 
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HoKTETn  which  they  were  carried  is  immaterial,  the  thing  being  unlawful, 
LrsHiiro-  ^^^  done  without  the  defendant's  consent.  The  liberty  to  carry 
'^^'  simulated  papers  is  now  frequently  expressed  in  policies  of  insur- 
ance, and  ought  to  have  been  so  in  this  instance,  if  such  means 
were  to  be  resorted  to  for  protecting  the  ship  and  cargo.  From 
the  state  of  hostility  between  Sweden  and  Russia  it  does  not 
necessarily  follow  that  the  parties  contemplated  the  use  of  simu- 
lated papers.  The  underwriters  might  as  naturally  have  sup- 
posed that  the  voyage  would  be  protected  by  a  licence  from  the 
Russian  Government.  The  assured  is  justified  only  in  doing 
what  is  lawful  for  the  preservation  of  the  ship  and  cargo.  Here 
the  sentence  alleges  that  the  captain,  who  is  the  agent  of  the 
assured,  was  guilty  of  a  breach  of  the  law  of  nations,  and  on  that 
ground  does  the  condemnation  proceed.  Who  induced  the 
loss  ?  The  assured.  And  that  being  so,  it  would  be  contrary 
to  the  first  principles  of  insurance  law  if  he  were  allowed  to 
recover. 

In  the  course  of  the  trial  it  was  likewise  debated,  whether  the 
policy  on  the  goods  had  attached,  they  being  loaded  at  London 
not  at  Gottenburgh ;  if  not,  whether  the  plaintiff  was  entitled  to 
t  **^^  ]  a  return  of  premium ;  and  *whether  the  policy  on  the  ship  had 
not  expired,  as  she  had  been  moored  24  hours  in  good  physical 
safety  at  Riga  before  the  seizure. 

A  verdict  was  given  for  the  defendant,  with  leave  to  move  upon 
any  of  these  points. 

In  the  ensuing  Term  the  Attorney-General  brought  them  all 
before  the  Court.  Lord  Ellenbobouoh  and  the  other  Judges 
were  clearly  of  opinion,  that  the  underwriters  were  discharged  by 
the  sentence  of  condemnation,  and  would  only  grant  a  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff 
for  the  amount  of  the  premium  to  be  returned  for  short  interest, 
if  the  policy  on  the  goods  never  attached.  In  Hilary  Term 
following  the  rule  in  this  shape  was  made  absolute,  the  Judges 
all  concurring  in  the  authority  of  the  case  of  Spitta  v.  Woodman, 
11  R.  R.  628  (2  Taunt.  416). 
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BAREOW  V.  COLES.t  i^"- 

(3  Camp.  92—93.)  ^^' 

By  a  bill  of  lading,  goods  are  deliverable  to  J.  S.  if  be  sbould  accept  [  92  ] 
and  pay  a  bill  of  exchange;  if  not,  to  the  holder  of  the  said  bill  of 
exchange.  J.  S.  accepts  the  bill  of  exchange,  and  indorses  the  bill  of 
lading  for  a  yaluable  consideration ;  but  does  not  pay  the  bill  of  ex- 
change when  due.  Held,  that  upon  its  dishonour,  the  property  of  the 
goods  vested  in  the  holder  of  it,  and  that  he  might  maintain  trover 
for  the  goods  against  the  indorsee  of  the  bill  of  lading. 

Trover  for  100  bags  of  coffee. 

On  the  20th  March,  1810,  Norton  and  Fitzgerald  at  Demarara, 
drew  a  bill  of  exchange  upon  Yoss  in  London,  payable  to  their 
own  order,  and  indorsed  it  to  the  plaintiff,  at  the  same  time 
annexing  to  it  a  bill  of  lading  of  the  coffees  in  question,  with  an 
indorsement  upon  it,  making  them  deliverable  to  Yoss  if  he 
should  accept  and  pay  the  draft,  if  not,  to  the  holder  of  the 
said  draft. 

The  bill  of  exchange  and  bill  of  lading  being  sent  to  Yoss,  he 
accepted  the  former,  and  detached  the  latter  from  it.  He  then 
indorsed  the  bill  of  lading  for  a  valuable  consideration  to  the 
defendant ;  but  he  did  not  pay  the  bill  of  exchange. 

Lord  Ellenborough  held,  that  the  special  indorsement  on 
the  bill  of  lading  ought  to  have  made  the  defendant  inquire 
whether  the  condition  on  which  *the  coffees  were  deliverable  to  T  *  ^^  1 
Yoss  had  been  fulfilled,  and  that  after  the  dishonour  of  the  bill 
of  exchange,  the  property  in  the  coffees  vested  in  the  plaintiff, 
who  had  a  verdict  accordingly. 

f  As  a  well    considered  case   to  L.  B.  4  Q.  B.  196;  5  H.  L.  116,  38 

which  the  principle  of  the  conditional  L.  J.  Q.  B.  105,  40  L.  J.  Q.  B.  148, 

passing  of  property  was  applied,  see  24  L.  T.  857. — B.  C. 
Shepherd  y.  Harrison  (1869,    1870} 


764  1811.    K.  B.    3  CAMP.  98—94.  Lb-b- 


>8«'  HOBBS  V.  HANNAM. 

Aor.  ft.  ,    ^ 
(3  Camp.  9a— 95.) 

[  9S  ]  Where  it  is  stipulated  by  a  charter-party,  that  in  caae  the  ahip  ie  loet 

during  the  Toyage,  the  charterer  shall  pay  the  owner  a  Bum  of  money 
which  is  eetinuited  as  the  yalue  of  the  ship,  the  owner  has  still  an  in- 
surable interest  in  the  ship  during  the  yoyage. 

If  a  chartered  ship  is  lost  by  means  of  the  captain  engaging  in  an 
illegal  trade  in  obedience  to  the  orders  of  the  charterer,  the  latter  is  to 
be  regarded  in  law  as  the  agent  of  the  owner  in  the  matter,  and  the 
owner  cannot  recoyer  against  the  underwriters  as  on  a  loss  by  barratry. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Jane, 
valued  at  S,600Z.  **  at  and  from  Rio  Janeiro  to  any  port  or  place 
in  the  River  Plate,  and  from  thence  to  her  port  of  discharge  in 
Great  Britain  or  Ireland." 

The  ship  was  the  property  of  the  plaintiff,  and  was  chartered 
by  him  to  one  Woodman,  who  covenanted  by  the  charter-party 
that  in  case  the  ship  was  lost  he  should  pay  the  plaintiff  3,60(V. 
Woodman  addressed  the  ship  to  one  Kendal  at  Rio  Janeiro, 
whose  orders  he  desired  the  captain  implicitly  to  obey. 

When  the  ship  reached  Rio  Janeiro  she  was  ordered   by 

Kendal's  partner  to  proceed  to  Buenos  Ayres,   where  Kendal 

[  *94  ]       himself  then    was.     Upon  her    arrival  at  the  *latter  place, 

Kendal  sent  smuggled  goods  on  board ;  for  which  she  was  seized 

and  condemned  by  the  Spanish  Government. 

Garrow  for  the  defendant,  first  objected  that  the  plaintiff 
had  not  an  insurable  interest  in  the  ship,  as  he  had  a  right  to 
recover  the  8,600Z.  from  Woodman  the  charterer. 

Lord  Ellenbobouoh  held,  that  he  was  not  bound  to  trust 
exclusively  to  the  credit  of  the  charterer;  but  might  likewise 
protect  himself  by  a  policy  of  insurance. 

Oarrow  then  contended,  that  this  was  a  loss  which  had 
arisen  directly  from  the  act  of  the  assured ;  and  for  which  the 
underwriters  therefore  could  not  be  liable. 

Marryatf  contra,  insisted  that  this  was  a  loss  by  barratry. 
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The  charter-party  gave  no  leave  to  go  to  Buenos  Ayres,  and  Hobbs 
the  master  ought  not  to  have  gone  there,  the  voyage  being  hannam. 
illegal.  He  might  mean  to  do  the  best  he  could  for  his  employer  ; 
but  within  the  late  case  of  Earle  v.  Rowcroftfji  his  act  being 
illegal,  was  nevertheless  barratrous.  It  could  not  be  said  he  had 
acted  in  obedience  to  the  owner  of  the  ship.  The  plaintiff  was 
the  owner  of  the  ship,  and  Kendal  was  not  his  agent  but  the 
agent  of  Woodman  the  charterer. 

Lord  Ellenbobouoh  : 

I  clearly  think  the  loss  is  to  be  imputed  to  the  plaintiff  himself. 

If  I  give  the  ^dominion  of  my  ship  to  a  charterer,  his  acts  are       r  ^^^  -^ 

my  acts;  and  in  this  case  Kendal,  whose  orders  the  master 

implicitly  obeyed  according  to  his  instructions,  was  in  point  of 

law  the  agent  of  the  plaintiff.    Therefore  the  loss  arose  from 

following  his  own  orders,  and  there  is  no  pretence  for  imputing  it 

to  barratry.  I 

The  plaintiff  was  nonsuited 


REX  V.  WHITE. 

1811 
(3  Camp.  98—100.)  jV^,,.  5. 

On  the  trial  of  a  xniBdemeanor,  the  defendant  cannot  haye  the  assist- 
anoe  of  counsel  to  examine  the  witnesses,  and  reserve  to  himself  the         [  ^^  J 
right  of  addressing  the  jury  :  but  if  he  conducts  his  defence  himself,  and 
any  point  of  law  arises  which  he  professes  himself  unable  to  argue,  the 
Court  will  hear  this  argued  by  his  counsel. 

This  was  an  information  by  the  Attomey-Oeneral  for  a  libel  in 
a  newspaper  called  The  Independent  Whig. 

When  the  first  witness  for  the  Grown  had  been  examined  in 
chief, — 

A  gentleman  at  the  Bar  said,  he  had  received  a  brief  on 
behalf  of  the  defendant  instructing  him  to  examine  and  cross- 
examine  the  witnesses,  and  to  argue  any  point  of  law  that  might 

t  9  B.  B.  385  (8  East,  126).  freighter,  is   barratry   as   to   him, 

\  But   where    a    ship    is   let  to  although  it   be   with   the   consent 

freight,  a  deviation  for  an  illegal  pur-  of   the  original  owner.     Vaiiefo  y. 

pose,  without  the  knowledge  of  the  Wheeler,  Cowp.  143. 


Bex  arise  in  the  coarse  of  the  trial ;  but  stating  that  the  defendant 
Wh7te,  reserved  to  himself  the  right  of  addressing  the  jury.  The  same 
course  had  been  pursued  in  the.  case  of  Redhed  Yorke,  who  was 
tried  at  the  York  Assizes  before  Mr.  Justice  Booke.  By  the 
permission  of  that  Judge,  the  defendant  there  had  counsel,  who 
examined  some  of  the  witnesses ;  he  examined  others  himself, 
and  he  delivered  an  address  to  the  jury. 

Lord  Ellenborough  : 

I  do  not  exactly  remember  what  indulgence  was  granted  to  the 
defendant  in  that  case  ;  and  I  do  not  feel  myself  bound  by  it  as 
a  precedent.  I  am  afraid  of  the  confusion  and  perplexity  which 
would  necessarily  arise,  if  a  cause  were  to  be  conducted  at  the 
same  time  both  by  counsel  and  by  the  party  himself.  I  am 
[  *90  ]  extremely  anxious  that  a  *person  accused  should  have  every 
assistance  in  making  his  defence ;  but  I  must  likewise  look  to 
the  decent  and  orderly  administration  of  justice.  I  therefore 
cannot  allow  counsel  to  examine  witnesses  for  the  defendant,  if 
he  is  likewise  to  put  questions  to  them  himself  and  afterwards  to 
address  the  jury.  If  in  the  course  of  the  trial,  any  point  of  law 
arises  which  he  declares  himself  incompetent  to  argue,  I  will  be 
very  ready  to  hear  it  discussed  by  his  counsel,  although  he 
conducts  the  defence  himself.  I  will  do  in  this  respect  as  was 
done  formerly  in  capital  cases,  when  the  assistance  of  counsel 
was  not  permitted  to  the  prisoner  upon  matters  of  fact.  I  think 
I  cannot  consistently  with  my  duty  go  farther  ;  and  surely  there 
is  no  hardship  in  the  rule  I  lay  down.  If  the  defendant  has 
counsel  to  conduct  his  cause,  he  may  suggest  any  question  to 
them  which  he  considers  fit  to  be  put ;  or  if  he  takes  the  conduct  • 
of  it  upon  himself,  he  may  have  the  benefit  of  their  private  sug- 
gestions upon  matters  of  fact ;  and  as  soon  as  any  point  of  law 
arises,  they  shall  be  readily  heard  upon  it. 

The  trial   then  proceeded,    the    defendant    himself    cross- 
examining  the  witness. 
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BAKER  V.  BIRCH-t  i«i*- 

Bee.  3. 
(3  Camp.  107—108.)  

A  few  days  before  a  bill  of  exchange  becomes  due,  the  acceptor  -^^.  *y"^' 
informs  the  drawer,  he  "^  ill  be  unable  to  pay  it,  says  the  drawer  must 
take  it  up,  and  gives  him  part  of  the  amount  to  assist  him  in  doing  so.  [  ^^^  J 
The  drawer  receives  the  money  and  promises  to  take  up  the  bill  accord- 
ingly. Held,  that  in  an  action  by  the  indorsee  against  the  drawer,  the 
latter  might  nevertheless  set  up  as  a  defence,  tliat  the  bill  was  not  duly 
presented  for  payment,  and  that  he  had  not  regular  notice  of  its  dis- 
honour ;  but  tiiat  the  sum  paid  him  by  the  acceptor,  was  money  had 
and  received  to  the  plaintiff's  use. 

This  was  an  action  against  the  defendant,  as  drawer  and 
indorser  of  a  bill  of  exchange  for  28Z. 

It  appeared  that  a  few  days  before  the  bill  became  due,  the 
acceptor  went  to  the  defendant ;  told  him  he  should  not  be  able 
to  take  it  up  ;  said  the  defendant  must  do  so ;  and  gave  him  five 
guineas,  being  all  the  money  he  could  command,  for  that  purpose. 
The  defendant  received  the  five  guineas,  and  promised  to  take  up 
the  bill.  The  bill  was  not  presented  for  payment  to  the  acceptor 
till  some  days  after  it  had  been  due,  and  the  defendant  had  not 
regular  notice  of  its  dishonour. 

Marryat  for  the  plaintiff  contended,  that  after  the  defendant 
had  been  informed  that  the  bill  would  be  dishonoured,  and  had 
promised  to  take  it  up,  he  could  not  set  up  the  want  of  notice  as 
a  defence  ;  and  at  any  rate,  the  plaintiff  was  entitled  to  recover 
the  5L  5s.  as  money  had  and  received  to  his  use ; — for  which 
he  cited  De  Bernales  v.  Fuller ,  2  Camp.  426.  t 

Topping^  contra,  insisted,  that  the  information  of  the  dis- 
honour of  a  bill  must  be  communicated  to  the  *drawer  by  the  [  •los  ] 
holder ;  and  that  the  promise  here  being  on  the  implied  condi- 
tion that  the  defendant  had  due  notice  of  the  dishonour  of  the 
bill,  he  was  not  even  bound  to  pay  the  plaintiff  the  5Z.  5«.,  but 
had  a  right  to  apply  that  sum  in  satisfaction  of  a  debt  due  to 
himself  from  the  acceptor. 

Lord  Ellenborough  was  of  opinion  that  the  defendant  was 

+  B.  of  E.  Act,  1882,  s.  46  (2)  (a).--B.  C.     '  t  11  E.  E.  755. 
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bakeb      discharged  upon  the  bill  for  want  of  due  notice ;  bat  that  the 
Birch.       plaintiff  was  entitled  to  recover  the  51.  58.  as  money  had  and 
received  to  his  use. 

Verdict  (iccordingbf. 


[  115  ] 


ifH.  DOE  d.  DIGBY  V.  STEEL. 

(3  Camp.  115— 118.) 

If  after  the  expiration  of  a  notice  to  quit,  the  landlord  gives  &e 
tenant  a  fresh  notice  that  unless  he  quit  in  fourteen  days  he  will  be 
required  to  pay  double  value,  the  second  notice  is  no  waiyer  of  the  first. 


This  was  an  ejectment  brought  upon  the  demise  of  Wriothesley 
Digby,  Esquire,  as  the  executor  of  the  last  will  and  testament  of 
the  late  Dame  EUzabeth  Mackworth,  who  was  the  executrix  of 
[  *3]r>  ]  the  last  will  *and  testament  of  her  late  husband,  8ir  Herbert 
Mackworth,  Baronet,  deceased,  to  recover  the  possession  of  a 
house  in  Henrietta  Street,  Manchester  Square. 

«  *  *  *  « 

[  117  ]  The  plaintiff  put  in  probates  of  the  wills  of  Sir  Herbert  and 

Lady  Mackworth,  and  also  proved  the  service  upon  the  defendant, 
upon  the  18th  December  1810,  of  a  notice  of  that  date  to  quit 
the  premises  on  24th  June  following,  ''provided  the  tenancy 
originally  commenced  on  the  25th  day  of  December,  or  otherwise 
to  quit  at  the  end  of  the  year  of  the  tenancy  which  should  expire 
next  after  the  end  of  half  a  year  from  the  date  thereof." 

It  was  admitted  that  the  tenancy  commenced,  not  on  the 
25th  of  December,  but  on  the  24th  of  June. 

Lord  Ellbnbobouoh  having  held  that  this  notice  was  sufficient, 
the  defendant's  counsel  produced  a  second  notice  from  Mr. 
Digby  to  the  defendant  Steel,  in  August  1811,  (after  the  time 
when  the  former  notice  had  determined,)  to  quit  the  premises 
which  Steel  then  held  under  him  in  fourteen  days,  otherwise  he 
should  require  double  value. 

Topping  then  contended  that  the  first  notice  upon  which  the 
plaintiff  was  now  proceeding,  had  been  waived  by  the  second ; 
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that  the  demise  in  the  ejectment  being  laid  on  the  27th  June,       i>ob,  d. 
1811,  the  defendant  was   by  the  ejectment  considered  as  a  «. 

trespasser  from  that  time,  whereas  the  second  notice  recognized       steel. 
a  subsisting  tenancy  in  the  month  of  August  following,  and  that 
the  characters  of  trespasser  and  tenant  at  the  same  time  were 
incompatible. 

Reader  and  D.  F.  JoneSy  contra ^  insisted  that  the  first  notice  [  ii8  ] 
^was  not  waived  by  the  second;  that  the  second  notice  was 
diverso  intuitu ;  that  the  intent  was  not  to  continue  the  tenancy 
which  had  been  previously  determined  at  Midsummer  1811,  but 
merely  to  entitle  the  lessor  of  the  plaintiff  to  recover  double  value 
for  so  long  a  time  as  the  def sndant  might  hold  over,  and  that  it 
must  have  been  so  understood  by  the  defendant  himself.  They 
cited  the  cases  of  Doe,  d.  Cherry  v.  Batten,  Cowp.  248,  and 
Doe,  d.  WiUiajns  v.  Humphreys,  2  East,  287. 

Lord  Ellbnborough  observed,  that  it  certainly  appeared  to 

him  that  the  second  notice  was  not  intended,  and  could  not  be 

understood  to  be  intended  as  a  waiver  of  the  first,  having  for  its 

object  merely  the  recovery  of  double  value.    It  was  only  a 

qualified  condonation  of  the  trespass.     However  his  Lordship 

said  he  would  leave  the  question  as  to  the  quo  animo  to  the 

Jury. 

The  jury  immediately  found  for  the  plaintiff  A 


PHILLIPS  V.  COCKAYNE.  isii. 

(3Camp.  119— 120.)  DeeJ, 

If  an  illegal  security  be  given  for  a  legal  subsisting  debt,  although        [  119  i 
the  security  is  void,  the  debt  is  not  extinguished. 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill 
of  exchange,  dated  16th  of  April,  1811,  drawn  by  the  plaintiff, 
payable  to  his  own  order  at  two  months  after  date,  for  281. 
•*  value  received  in  lead."  The  declaration  likewise  contained 
counts  for  goods  sold  and  delivered.     Plea,  the  general  issue. 

t  N. — I  was  not  in  Court  during  furnished  with  the  aboye  note  by 
the  whole  of  this  trial ;   but  I  was      one  of  the  counsel  in  the  cause. 

B.R. — ^voL.  xni.  8  D 
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Phillips         It  was  proved  that  the  defendant  accepted  the  bill  in  question ; 

rocKATSE.    and  that  a  short  time   before,   he  had  purchased  from  the 
plaintiff  lead  to  the  value  of  261. 

The  action  was  defended  on  the  score  of  usury.  It  appeared 
that  immediately  upon  the  sale  of  the  lead,  the  defendant 
accepted  a  former  bill  for  it  to  the  same  amount,  at  two  months 
after  date.  When  this  bill  became  due,  he  was  unable  to  take  it 
up,  and  he  applied  to  the  plaintiff  for  a  renowal.  The  plaintiff 
agreed  to  renew  it,  on  receiving  a  premium  of  11.  This  was 
acceded  to ;  the  1/.  was  paid ;  the  bill  now  in  suit  was  drawn 
and  accepted,  and  the  former  one  was  delivered  up  to  the 
defendant. 

G arrow  for  the  plaintiff  insisted,  that  at  all  events  he  was 
entitled  to  recover  for  the  goods  sold.  If  the  security  was 
destroyed,  the  original  debt  still  subsisted. 

[120]  Comyjif  contra  maintained,  that  by  the  Statute  of  Usury, 

12  Ann.  st.  2,  c.  16,t  the  debt  and  seci:>':y  were  both  avoided. 
The  plaintiff  by  taking  usurious  interest  had  subjected  himself  to 
a  penalty  of  thrice  the  amount  of  the  sum  forborne,  and  could 
not  be  allowed  to  recover  that  sum  in  a  court  of  justice. 

Lord  Ellenborouoh  : 

The  statute  renders  void  all  bonds,  contracts,  and  assurances  for 
payment  of  any  principal  whereupon  there  is  reserved  above  the 
rate  of  5/.  per  cent.  If  there  was  once  a  valid  subsisting  debt, 
that  cannot  be  destroyed  by  a  void  security.  The  bill  here  is 
void  by  reason  of  the  usury ;  but  the  plaintiff  is  in  the  same 
situation  as  if  no  bill  had  ever  been  given,  and  may  clearly 
recover  tlie  amount  of  his  demand  for  goods  sold  and  delivered. 
His  Lordship  cited  and  relied  upon  Robinson  v.  Bland,  2  Burr. 
1081,  upon  the  statute  of  gaming,  where  it  was  held  that  money 
lent  at  play  might  be  recovered,  although  the  security  for  it  was 
foid. 

Verdict /or  the  plaintif. 

t  Rep.  17  &  18  Vict.  c.  90. 
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FAULDER,   Spr.  v.  SILK  and  Another,   Executors        isii. 
OF  T.  C.  JERVOISE,   Esq.  Deceased.  ^' 

(3  Camp.  126.)  [  126  ] 

Whcro  to  an  action  against  oxocutors  on  the  bond  of  their  testator, 
they  set  up  lunacy  as  a  defence,  an  inquisition  taken  under  a  commis- 
Hion  of  lunacy  against  the  testator  after  the  execution  of  the  bond^ 
finding  that  he  had  been  a  lunatic  from  a  day  antecedent  to  that, 
without  any  lucid  interval,  is  admissible  evidence,  though  it  is  not 
conclusive. 

Debt  on  bond  dated  28th  July,  1808,  in  the  penal  sum  of 
10,000/.  to  secure  the  payment  of  an  annuity  of  5001.  settled 
by  the  testator  upon  the  plaintiff.     Plea,  non  est  factum. 

This  action  was  brought  by  the  direction  of  the  Lord 
Chancellor,  for  the  purpose  of  trying  whether  the  testator  was 
in  a  state  of  insanity  when  he  executed  the  bond.  To  shew  that 
he  was,  the  defendants  offered  in  evidence  (among  other  things) 
an  inquisition  taken  under  a  commission  of  lunacy  against  the 
testator  in  his  lifetime,  by  which  it  was  found  that  he  had 
been  a  lunatic  from  February,  1808,  without  any  lucid  inteiTal. 
This  was  objected  to  on  the  part  of  the  plaintiff,  as  being  rea 
inter  alios  acta. 

Lord  Ellenborough,  however,  thought,  that  although  the 
inquisition  was  by  no  means  conclusive  on  the  trial  of  the 
present  issue,  it  was  admissible  evidence ;  and  that  it  would  be 
for  the  jury  after  comparing  it  with  the  other  facts  of  the  case, 
to  determine  what  weight  it  was  entitled  to. 

The  i)laintiff  had  a  verdict. 


3  D  2 
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1811.  WARWICK  V.  SLADE  and  ANoiHEB.t 

^^'^^'  (3  Camp.  127—129.) 

[  X27  ]  The  authority  of  a  broker  employed  to  effect  a  policy  of  insurance 

may  be  reyoked  after  the  underwriters  haye  signed  the  slip  till  such 
time  as  they  haTO  actually  subscribed  the  policy;  and  if  the  broker 
haying  procured  a  slip  to  be  written  on  terms  within  the  scope  of  his 
original  authority,  receives  an  intimation  from  his  principals  that  they 
will  not  submit  to  these  terms,  and  afterwards  effects  the  policy  and 
pays  the  premiums  to  the  underwriters,  he  can  maintain  no  action 
against  his  principals  for  commission  or  money  paid. 

Indebitatus  assumpsit  by  an  insurance  broker,  to  recover 
the  sum  of  1051.  paid  by  him  for  premiums  on  a  policy  effected 
for  the  defendants. 

On  the  17th  November,  1810,  the  defendants  sent  an  order  to 
the  plaintiff,  to  insure  200Z.  on  barley  and  flour  on  board  the  ship 
Union,  from  Wells  in  Norfolk,  to  London,  stating  that  the  ship 
had  sailed  on  the  14th  with  a  fair  wind. 

There  had  been  an  intermediate  storm,  and  under  an  appre- 
hension that  the  Union  might  have  suffered  in  it,  the  plaintiff 
could  not  get  the  insurance  done  under  50  guineas  per  cent.  On 
the  17th  a  slip  was  written  by  two  underwriters  for  100/.  each  at 
that  premium,  and  between  6  and  7  the  same  evening  the 
plaintiff  called  at  the  defendants*  counting  house,  and  left 
word  that  he  had  made  the  insurance  at  50  guineas  per  cent, 
premium.  The  defendants  were  then  from  home ;  but  in  about 
an  hour  after,  they  sent  the  plaintiff  a  letter  in  the  following 
words : 

[  128  ]  "  Mr.  Warwick. 

''We  are  much  surprised  to  hear  you  have  given  50  per 

t  The  authority  of  this  decision  o  f  according  to  the  practice  at  Lloyd's 

Lord  Ellemborouoh  under  the  old  is  evidence  of  the  performance  by 

stamp  laws  cannot  bo  ignored ;  but  the  broker  of  an  act  forming  the  con- 

it  must  be  observed  that  the  con-  sideration  for  an  implied  promise  that 

ditions  on  which  any  such  question  the  authority  would  not  be  revoked, 

should  be  determined  are  altered  by  As  to  the  effect  of  the  Act  30  Vict.  c. 

the  Act  30  Vict.  c.  23,  which  repeals  23,  see  lonidesr.  Pacific  Ins,  Co.  (187 1 ) 

the  former  Stamp  Acts.    The  ques-  L.  R.  6Q.  B.  674,  68o,  41  L.  J.  Q.  K 

tion    now    would   be    whether    the  33,  25  L  T.  490.— R.  C. 
signature  of  the  slip  by  the  broker 
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cent,  on  the  Union  from  Wells  to  London,  when  you  had  no  such     Warwick 

authority  from  us.    We  therefore  cannot  submit  to  it.  Sladb 

and  Another. 

(Signed)  "  Sladb  and  Pettitt." 

The  stamped  policy  was  not  written  out  or  signed  till  two 
days  after, — when  being  offered  to  the  defendants,  they  refused 
to  receive  it. 

Oarrow  for  the  plaintiff  insisted,  that  however  high  the 
premium  was,  his  client  was  bound  to  get  the  insurance  effected, 
and  would  have  been  liable  to  an  action  if  he  had  not  done  so. 
The  supposed  countermand  came  too  late,  when  he  had  entered 
into  the  agreement  with  the  underwriters,  and  the  slip  had  been 
signed.  After  that,  he  was  bound  in  honour  to  pay  the  premium 
to  the  underwriters,  and  the  policy  when  formally  executed  must 
have  reference  back  to  the  signing  of  the  slip. 

Lord  Ellbnborough  : 

I  cannot  take  notice  of  these  honorary  engagements.  Till  the 
stamped  policy  was  signed  by  the  underwriters,  no  binding  con- 
tract was  entered  into,  and  the  authority  of  the  broker  might  be 
revoked.  Therefore,  supposing  the  original  order  would  have 
empowered  the  plaintiff  to  give  a  premium  of  fifty  guineas  for 
a  voyage  from  Wells  to  London,  after  the  letter  he  received 
in  the  evening  of  the  17th,  his  authority  was  determined.  The 
policy  was  not  then  effected.  The  revenue  laws  forbid  me  *to  [  •129  ] 
look  to  what  is  called  the  slip.  The  plaintiff  afterwards  paid 
the  premium  in  his  own  wrong,  and  there  is  no  implied  promise 
on  the  part  of  the  defendants  to  reimburse  him. 

Plaintiff  nonsuited. 


774  1811.    K.  B.    3  CAMP.  129—130.  [b.r. 


*8**  C'OTIIAY  AND  Others  v.  TUTE  and  ANOXHEU-t 

(3  Camp.  129—131.)] 

r  129  -^  Where  a  person  in  the  country  gives  an  order  to  a  tradesman  in 

Tiondun  with  whom  he  has  been  in  the  habit  of  dealing,  to  send  him 
down  more  goods  by  a  particular  coach,  and  at  the  office  of  this  ooach 
there  is  a  notice  stuck  up,  intimating  that  the  proprietors  will  not  be 
answerable  for  goods  above  the  value  of  51.  unless  insured,  it  is  enough 
for  the  vendor  to  deliver  the  goods  ordered  at  this  office,  although  they 
are  above  the  value  of  5/.,  without  insuring  them,  unless  he  has  insured 
for  the  purchaser  in  former  instances. 

GooDB  sold  and  delivered. 

The  plaintiffs  are  dry-salters  at  London,  the  defendants  dyers 
at  Leeds.  In  December,  1809,  the  defendants  wrote  a  letter  to 
the  plaintiffs,  desiring  them  to  send  down  601bs.  more  of  cochineal 
by  the  first  coach.  The  plaintiffs  accordingly  delivered  this 
quantity  of  cochineal  at  the  Bull  and  Mouth  inn,  to  be  carried  to 
the  defendants  by  a  coach  that  runs  from  thence  to  Leeds.  At 
the  coach  office  there  was  a  notice  stuck  up,  saying  that  the 
[  •130  J  proprietors  would  *not  be  answerable  for  any  package  above  the 
value  of  5/.,  unless  entered  as  such  and  paid  for  accordingly. 
This  cochineal  was  not  so  entered,  although  worth  about  150Z., 
and  it  was  lost  on  the  way  to  Leeds.  There  was  no  evidence  of 
the  manner  in  which  the  former  cochineal  had  been  sent. 

Garrow  for  the  defendants  insisted,  that  they  were  not 
liable,  as  the  plaintiffs  had  not  given  them  a  remedy  over 
against  the  carrier.  The  plaintiffs  must  be  taken  to  have  been 
aware  of  the  notice,  as  well  as  of  the  law  upon  this  subject.  It 
was  therefore  their  duty  to  have  entered  the  cochineal  as  above 
the  value  of  61.  Without  this,  there  was  no  sufficient  delivery 
to  the  carrier  to  charge  the  defendants,  and  as  they  had 
derived  no  benefit,  so  they  were  not  liable  to  make  any  com- 
pensation. 

Lord  Ellenborough  : 
The  point  made  does  not  properly  arise  in  this  cause.     The 

t  Compare  Clark$  y.  Hutchins  boroxtoh  in  the  two  cases  are  not 
(Not.  8,  1811)  ante,  p.  283  (14  East,  very  consistent,  although  the  actual 
475).  TheezpresaionBofLordEiXEK-      decisions  are  reconcileable. — R.  C. 
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defendants  order  601bs.  more  of  cochineal  to  be  sent  them.    It      Cothat 
'was  therefore  incumbent  upon  them  to  shew  how  the  former  v. 

parcel  was  sent,  and  whether  it  was  entered  and  insured  as  above  and  Another 
the  value  of  51.  Upon  the  general  question  I  am  not  now  called 
upon  to  give  any  decisive  opinion  ;  but  as  it  is  in  practice  so  un- 
usual under  these  notices  to  enter  and  insure  goods  as  above  the 
limited  value,  I  shall  be  inclined  to  hold  that  the  vendor  is  not 
bound  to  do  so,  without  express  instructions  for  that  purpose. 
Were  he  to  insure  of  his  own  accord  with  the  carrier,  how  far 
would  the  purchaser  be  liable  for  the  heavy  additional  expense 
thus  incurred  ?  *In  this  case  the  plaintiffs  are  clearly  entitled  to  [  ♦isi  J 
a  verdict  for  the  value  of  the  goods. 


HAEMAN  AND   Others  v.  KINGSTON.f  isii. 

(3  Camp.  150—154.)  Dec^U 

Where  there  is  a  policy  on  goods  (shipped  on  voyage  described)  '*  as  [  150  ] 
may  be  thereafter  declared  and  valued,"  the  declaration,  to  be  available 
80  as  to  make  the  policy  a  valued  policy,  must  be  communicated  to  the 
underwriters,  or  some  one  on  their  behalf,  before  intelligence  is  received 
of  the  loss.  But  the  declaration  of  interest  is  not  a  condition  precedent ; 
and  if  none  is  made,  the  policy  is  then  open  instead  of  being  valued,  and 
upon  proof  of  interest  at  the  trial,  the  assured  will  be  entitled  to 
recover. 

In  an  action  on  a  policy  of  insurance  it  is  no  defence  under  the 
general  issue,  that  the  persons  interested  who  were  neutrals  when  the 
policy  was  effected  and  the  loss  happened,  had  become  alien  enemies 
before  action  brought. 

To  prove  that  a  person  was  an  alien  enemy  at  the  time  of  action 
brought,  it  is  not  enough  to  shew  that  he  was  sometime  before  domi- 
ciled in  a  territory  which  has  become  hostile,  without  shewing  that  he 
was  a  native  of  that  territory. 

This  was  an  action  on  a  policy  of  insurance  dated  1st  August, 
1810,  on  goods  by  the  ship  Maria,  "at  and  from  Gottenburgh 
to  port  or  ports  of  discharge  in  the  Baltic."  By  a  memoran- 
dum at  the  foot  of  the  policy,  the  insurance  was  declared  to 
be  ''  on  sugar  and  cotton  as  might  be  thereafter  declared  and 
valued." 

The  declaration  alleged  that  the  goods  were  duly  declared  and 
valued  before  the  loss. 

t  Cited  by  Blackbukn.  J.  in  6  Q.  B.  674,  at  p.  683,  41  L.  J.  Q.  B. 
lonides  v.  Pacific  Ins.  Co.  (1871)  L.  R.      33,  25  L.  T.  490.— E.  C. 
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Harman 
and  Others 

V. 
KlKOSTOV. 


A  clerk  of  the  plaintiffs  stated  that  on  the  2nd  of  October, 
1810,  he  wrote  out  and  signed,  by  order  of  the  assured,  a  specifi- 
cation of  interest  with  a  valuation  of  the  goods  insured  on  a 
separate  piece  of  paper,  which  he  wafered  to  the  policy  ;  but  he 
could  not  swear  that  he  had  shewn  it  to  any  of  the  underwriters 
or  to  any  other  person,  till  after  intelligence  of  the  loss  had  been 
received. 


The  A  ttomey-General  objected,  that  this  private  memorandum 
of  the  clerk,  which  he  had  kept  a  secret  from  all  the  world,  could 
not  be  considered  a  declaration  of  interest  within  the  meaning  of 
the  policy.  The  object  was  to  inform  the  underwriters  before  a 
loss  happened  of  the  particular  goods  insured,  and  of  the  value 
t  •!&!  J  put  upon  them,  that  they  might  be  protected  ♦from  any  sinister 
practices  on  the  part  of  the  assured.  But  if  this  declaration  were 
sufficient,  it  would  be  unnecessary  to  communicate  any  declaration 
till  the  day  of  trial,  or  there  might  be  twenty  declarations 
privately  written  and  signed  before  the  loss,  and  that  one  after- 
wards produced  which  according  to  the  event  would  best  suit  the 
purpose  of  the  parties. 


Garrow  and  Bosanquet^  contra^  maintained  that  it  was  merely 
a  question  as  to  the  credit  of  the  witness.  If  he  was  believed, 
there  had  been  a  declaration  made  on  the  2nd  of  October,  and  the 
loss  did  not  happen  till  the  18th  of  November.  The  declaration 
of  interest  did  not  require  the  assent  of  the  underwriters ;  this 
policy  did  not  stipulate,  as  is  sometimes  done,  that  it  should  be 
authenticated  by  their  initials;  had  it  been  shewn  to  them  on 
the  2nd  of  October,  they  could  not  have  objected  to  it ;  and 
therefore  if  the  witness  spoke  true,  they  were  precisely  in  as  good 
a  situation  as  if  on  that  day  it  had  been  shewn  to  every  one  of 
them.  Henchman  v.  Offley,\  2  Hen.  Bl.  345  in  notis,  was  cited 
as  in  point. 

LoBD  Ellbnbobouoh  : 
A  declaration  necessarily  imports  two  parties,  the  person  who 
t  3  K.  B.  408. 
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makes  it,  and  the  person  to  whom  it  is  made.  How  can  I  con- 
sider an  uncommunicated  instrument  a  declaration  ?  Had  it  been 
communicated  to  any  person,  or  if  it  had  been  written  on  the 
policy,  so  that  the  party  could  not  recede,  perhaps  that  would 
have  been  sufficient.  I  allow  that  a  declaration  of  interest  is  no 
contract,  and  does  not  require  the  assent  of  the  underwriters ; 
but  it  must  *be  communicated  in  such  a  manner  that  the  assured 
cannot  recede  from  it.  Here  there  would  have  been  no  evidence 
that  this  instrument  ever  existed  if  it  had  suited  the  assured  to 
destroy  it,  or  to  substitute  another  in  its  place. 

Garrow  then  proposed  to  prove  the  loading  of  the  goods,  and 
their  value,  as  in  the  common  case  of  an  open  policy. 

Lord  Ellenborough  at  first  entertained  some  doubts  whether 
this  could  be  done,  and  whether  upon  a  policy  of  this  sort  the 
declaration  of  interest  is  not  a  condition  precedent,  which  must 
be  fulfilled  by  the  assured  before  the  liability  of  the  underwriters 
attaches :  but  after  further  consideration,  his  Lordship  said,  I 
have  now  fully  made  up  my  mind,  that  where  there  is  an  insur- 
ance on  goods  as  may  be  thereafter  declared  and  valued,  this 
gives  the  assured  a  power  by  duly  declaring  and  valuing  before 
the  loss  to  make  it  a  valued  policy ;  but  that  if  the  assured  do 
not  so  declare  and  value,  it  is  then  an  open  policy,  and  the 
interest  is  matter  of  evidence  at  the  trial. 

The  Attorney-General : 

My  Lord,  I  feel  myself  bound  entirely  to  subscribe  to  that 
doctrine ;  and  had  I  been  aware  that  the  plaintiflFs  could  prove 
the  interest,  I  should  not  have  made  any  objection. 

The  plaintiffs'  case  being  made  out,  the  defence  set  *up  was, 
that  the  persons  interested  (six  in  number)  are  now  resident  at 
Bremen,  which  is  annexed  to  France,  and  are  therefore  alien 
enemies,  so  as  to  be  incapable  of  taking  advantage  of  a  licence 
granted  to  them  when  they  stood  to  this  country  in  the  relation 
of  neutrality. 

It  was  proved  that  they  were  all  living  at  Bremen  in  the 


Harmax 

ani  Others 
r. 

KiNOSTOK. 


[  'isz  ] 


[  *153  ] 


Harman     latter  end  of  the  year  1810,  and  the  Attorney-General  contended, 
p   ^"    that  till  the  contrary  was  shewn  it  must  be  presumed  they  had 
Kingston,    jfygd  there  ever  since. 

Lord  Ellenbobough  : 

I  think  this  is  no  defence  upon  the  general  issue.     The  fact  of 

the  persons  interested  having  become  alien  enemies  since  the 

loss,  only  goes  to  suspend  the  remedy,  and  ought  to  have  been 

pleaded  in  abatement.     Besides,  you  have  given  no  evidence 

where  these  persons  were  born,  nor  proved  that  they   were 

living  in  a  hostile  territory  at  the  time  of  action  brought.     You 

have  not  shewn  them  to   be  enemies  either  by  birth  or  by 

domicile.    How  do  I  certainly  know  that  they  were   not   all 

British  subjects  who  left  Bremen  as  soon  as  they  could  after 

that  place  was  usurped  by  the  French,  and  are  now  carrying  on 

trade  within  the  realm  of  England  ?    A  defence  of  this  sort 

which  goes  merely  in  disability  of  the  person  is  to  be  made  out 

by  the  strictest  proof. 

Verdict  for  the  plaintiffs, 

A  new  trial  was  afterwards  moved  for  on  the  ground  that  the 

[  •154  ]      persons  interested  were  become  alien  enemies.    *A  rule  to  shew 

cause  was  granted,  but  afterwards  discharged,  the  whole  Court 

being  clearly  of  opinion  that  this  not  being  a  perpetual  bar  to 

the  action,  it  was  no  defence  upon  the  general  issue. 


1811. 
Dee.  23. 

[154] 


BAGLEHOLE  v.  WALTEES.f 

(3  Camp.  154—167.) 

If  a  ship  is  sold  with  all  faults,  the  seller  is  not  liable  to  an  action  in 
respect  of  latent  defects  which  he  knew  of  withoutdisclosingat  the  time  of 
the  sale,  unless  he  used  some  artifice  to  conceal  them  from  the  purchaser. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  on 
&c.,  at  &c.,  bargained  with  the  defendant  to  buy  of  him  a  certain 
ship,  which  the  defendant  then  and  there  knew  not  to  be  a  good 

t  Cited  and  followed  as  a  decision,    '  Cas.  13,  27,  48  L.  J.  Q.  B.  281,  40 
which  had  never  been  questioned,  in      L.  T.  73. — "R.  C. 
Ward  V.  Hobhs  (H.  L.  1878)  4  App. 
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sound  vessel  fit  for  sea,  but  on  the  contrary  thereof  to  be  un-    Baglbholk 
sound,  and  to  have  26  of  her  floor  timbers  broken  ;  nevertheless     Walters. 
tlie  defendant  by  falsely  and  fraudulently  warranting  the  said 
ship  to  be  a  good  sound  vessel  fit  for  sea,  afterwards,  &c.,  falsely 
and  fraudulently  sold  two-third  parts  of  the  said  ship  to  the 
plaintiff.     The  2nd  and  3rd  counts  stated  the  warranty  to  be, 
that  the  ship  was  in  excellent  condition,  and  that  she  was  sea- 
^wcrthy.     The  4th  averred,  that  the  defendant  knew  the  ship  was 
not  sea-worthy,  but  on  the  contrary  thereof  had  26  of  her  floor 
timbers  broken,  nevertheless  by  falsely  *and  fraudulently  con-      [  *155  ] 
cealing  from  the  plaintiff  that  the  ship  was  not  sea- worthy,  &c., 
falsely  and  fraudulently  sold  two-thirds  of  her  to  the  plaintiff. 
The  5th  count  was  for  falsely  and  fraudulently  representing  to 
the  plaintiff,  and  inducing  him  to  believe  that  the  ship  was  sea- 
worthy ;  and  the  last  count  for  falsely  and  fraudulently  repre- 
senting to  the  plaintiff,  and  inducing  him  to  believe  that  she  was 
in  excellent  condition — both  laying  a  scienter. 
Plea,  the  general  issue. 

The  defendant  in  May  last  being  about  to  sell  the  vessel  in 
question,  printed  the  following  particulars  of  sale,  a  copy  of 
which  was  delivered  to  the  plaintiff. 

"  For  Sale. 
"  The  Good  Brig  Iris. 
"  Burthen  per  register  208  tons  :  will  carry  17  keels  of  coal  and 
glass,  or  800  loads  of  timber :  has  lately  delivered  a  cargo  of 
sugar  from  the  West  Indies  in  excellent  condition  :  is  well  found 
in  all  kinds  of  stores  which  are  in  good  condition.  Hull,  masts, 
yards,  standing  and  running  rigging,  with  all  faults  as  they  now 
Ue." 

The  plaintiff  then  purchased  two-thirds  of  the  ship,  which 
were  conveyed  to  him  by  the  defendant  in  the  common  form. 

The  Attorney-General  undertook  to  prove,  that  at  the  time 
of  the  sale  the  ship  had  several  secret  defects  in  her ;  that  these 
were  known  to  the  defendant,  and  that  he  did  not  disclose  them 
to  the  plaintiff.  He  maintained  that  the  defendant  was  bound 
to  do  so,  *although  the  ship  was  to  be  taken  with  all  faults ;  and      [  *156  ] 
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Baolbhole  he  relied  upon  Mellish  v.  Motteux,  Peak.  Cas.  115,  where  Lord 
Walteka  Kenyon,  under  circumstances  precisely  like  the  present,  held, 
tliat  the  seller  of  a  ship  is  bound  to  disclose  to  the  buyer  all 
latent  defects  known  to  him,  observing  "  that  the  terms  to  which 
the  plaintiff  acceded  of  taking  the  ship  with  all  faults,  and 
without  warranty,  must  be  understood  to  relate  only  to  those 
faults  which  the  plaintiff  could  have  discovered,  or  which  the 
defendants  were  unacquainted  with." 

Lord  Ellenbobouoh  : 

I  cannot  subscribe  to  the  doctrine  of  that  case,  although  I  feel 
the  greatest  respect  for  the  authority  of  the  Judge  by  whom  it 
was  decided.    Where  an  article  is  sold  "  with  all  faults,"  I  think 
it  is  quite  immaterial  how  many  belonged  to  it  within  the  know- 
ledge of  the  seller,  unless  he  used   some  artifice  to  disguise 
them,  and  to  prevent  their  being  discovered  by  the  purchaser. 
The  very  object  of  introducing  such  a  stipulation  is  to  put  the 
purchaser  on  his  guard,  and  to  throw  upon  him  the  burthen  of 
examining  all  faults,   both  secret  and  apparent.    I    may  be 
possessed  of  a  horse  I  know  to  have  many  faults,  and  I  wish  to 
get  rid  of  him  for  whatever  sum  he  will  fetch.     I  desire  my 
servant  to  dispose  of  him,  and  instead  of  giving  a  warranty  of 
soundness,  to  sell  him  **  with  all  faults."    Having  thus  labori- 
ously freed  myself  from  responsibility,  am  I  to  be  liable  if  it  be 
afterwards  discovered  that  the  horse  was  unsound  ?    Why  did 
not  the  purchaser  examine  him  in  the  market  when  exposed  to 
sale?    By  acceding  to  buy  the  horse  with  all  faults,  he  takes 
upon  himself  the  risk  of  latent  or  secret  faults,  and  calculates 
[  '^^^  ]      accordingly  the  price  which  he  gives.     It  would  be  *mo8t  incon- 
venient and  unjust  if  men  could  not  by  using  the  strongest 
terms  which  language  affords  obviate  disputes  concerning  the 
quality  of  the  goods  which  they  sell.     In  a  contract  such  as  this, 
I  think  there  is  no  fraud,  unless  the  seller  by  positive  means 
renders  it  impossible  for  the  purchaser  to  detect  latent  faults;  and 
I  make  no  doubt  that  this  will  be  held  as  law  when  the  question 
shall  come  to  be  deliberately  discussed  in  any  court  of  justice. 

The  Attorney-General  then  said, he  was  instructed  he  should 
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l>e  able  to  shew,  that  when  the  defendant  himself  purchased  this    Baglhbolb 
ship,  her  flooring  was  taken  up,  and  her  seams  were  open,  so     waltbbs. 
that  he  must  have  seen  her  floor  timbers  broken  and  her  knees 
decayed  ;  and  that  before  exposing  her  to  sale  to  the  plaintiff,  he 
purposely  nailed  down  the  flooring,  and  closed  the  seams,  that 
these  defects  might  not  be  discovered. 

Lord  Ellenbobouoh  said,  he  would  receive  this  evidence. 

It  appeared,  however,  that  no  artifice  of  this  sort  had  been 
employed,  and  that  while  the  ship  was  on  sale,  those  who  were 
in  treaty  for  her  had  a  full  opportunity  of  examining  her 
condition.  Whereupon  the  Attorney-General  submitted  to  a 
nonsuit,  t 


EOBINSON  V.  TOUKAY.t  isii- 

+  D&e.  23. 

(3  Camp.  158— 160. §)  

Where  there  is  a  policy  on  goods  by  ship  or  ships  to  be  thereafter  C  158  ] 
declared,  if  the  broker  by  mistake  makes  a  written  declaration  upon 
goods  by  a  wrong  ship,  to  which  the  underwriters  put  their  initials ;  he 
may  afterwards  in  compliance  with  the  orders  of  the  assured,  declare 
upon  goods  by  another  ship,  without  the  assent  of  the  underwriters,  and 
without  a  fresh  stamp. 

This  was  an  action  on  a  policy  of  insurance  dated  17th  July, 
1810,  at  and  from  Archangel  to  Great  Britain,  on  goods  to  be 
thereafter  valued  and  declared,  by  ship  or  ships.  The  interest 
was  in  Brandt,  Eodde  &  Co.  of  Archangel. 

On  the  16th  of  October  the  brokers  called  on  the  underwriters 
to  subscribe  the  following  declaration  : 

''  The  interest  attached  to  this  policy  is  hereby  declared  to  be 
shipped  on  board  the  Tweende  Venner  and  the  Neptunus.*' 

The  defendant  and  the  other  underwriters  put  their  initials  to 
this  declaration.  However,  it  was  a  mere  mistake  on  the  part  of 
the  brokers,  Brandt,  Bodde  &  Go.  having  no  goods  on  board  either 
of  these  ships,  and  having  given  no  orders  to  declare  upon  them. 
On  the  7th  of  November,  the  brokers  being  directed  to  declare 

t  Vide  Parkiruon  v.  Lte,  6  R.  R.  lonides  v.  Pacific  Ins,  Co.(1871}L.B. 

429  (2  East,  314),  and  the  authori-  6  Q.  B.  674,  683,  41  L.  J.  Q,  B.  33, 

ties  there  collected.  25  L.  T.  490.— B.  C. 

}  Cited    by    Blackbubn,    J.    in  §  Also  reported  in  1  M.  &  S.  217. 
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RoBiKBON     upon  the  America,  called  upon  the  underwriters  to  Bubscribe  a 
TouBAT.      declaration  in  the  following  form : 

"  The  declaration  of  interest  on  this  policy  made  16th  October 
by  the  Tweende  Venner  and  Neptunus  is  hereby  cancelled,  and  in 
lieu  thereof,  the  following  cargo  per  America  is  declared  to  form 
the  interest,  and  is  valued  as  follows,  &c.*' 
[  159  ]  The  defendant  did  not  sign  this  last  declaration,  although  it 

was  signed  by  several  of  the  other  underwriters.     The  cargo  of 
the  America  was  lost  by  the  perils  of  the  sea. 

Garroiv  for  the  defendant  insisted,  that  the  policy  never 
attached  upon  the  America.  When  the  interest  was  declared 
upon  the  Tweende  Venner  and  the  Neptunnt,  it  was  the  same  as  if 
these  two  ships  had  been  named  in  the  policy,  and  another  ship 
could  not  be  substituted  without  the  defendant's  assent.  The 
stamp  laws  likewise  prevented  the  substitution,  even  had  it  been 
made  with  the  full  assent  of  the  defendant  and  all  the  other 
underwriters.  Immediately  upon  the  first  declaration  of  in- 
terest, the  policy  was  complete;  and  the  underwriters  would 
have  been  liable  upon  the  ships  therein  specified,  had  they 
brought  any  goods  belonging  to  Brandt,  Bodde  &  Co.  After 
that,  there  could  be  no  alteration  in  the  subject  matter  insured 
without  a  fresh  stamp. 

Lord  Ellenborough  : 

I  am  of  opinion  that  the  declaration  of  interest  does  not 
require  any  assent  on  the  part  of  the  underwriters.  They  put 
their  initials  to  it,  not  for  the  purpose  of  expressing  their  assent, 
but  to  authenticate  the  declaration,  and  to  prevent  fraud  in 
changing  the  subject  matter  intended  to  be  covered  by  the 
insurance.  The  contract  between  the  parties  is  complete  when 
the  underwriters  have  signed  the  policy.  The  declaration  of 
interest  is  the  mere  exercise  of  a  power  conferred  upon  the 
assured.  It  is  generally  put  upon  the  policy  for  convenience ; 
[  •ICO  ]  but  *this  is  not  necessary  ;  nor  is  there  any  necessity  for  its 
being  in  writing.  There  was  here  a  blunder  in  the  names  of 
the  ships  first  declared.  If  this  was  without  fraud  and  without 
prejudice  to  the  underwriters,  I  think  it  might  be  corrected  with- 
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out  the  assent  of  the  defendant,  and  without  a  fresh  stamp.    It  is     Robinson 
tlie  same  as  if  a  verbal  message  had  been  sent  by  a  porter  who     touray. 
misdelivered  it.     The  first  declaration  did  not  form  any  part  of 
tlie  contract.     It  was  a  corrigible  mistake,  and  it  was  corrected. 
The  policy  therefore  attached  upon  the  cargo  of  th3  America  in 
the  same  manner  as  if  no  prior  declaration  had  been  made. 

Another  defence  set  up  was,  that  the  licence  did  not  protect 
alien  enemies.     The  plaintiff,  however,  had  a  verdict. 

In  the  ensuing  Term  Garrow  moved  for  a  new  trial,  on  both 
grounds,  taken  at  Nisi  Prius.  But  upon  the  first  the  Court 
refused  a  rule  to  shew  cause,  being  clearly  of  opinion,  that 
under  the  circumstances  of  the  case,  the  policy  did  attach  on  the 
cargo  of  the  America.^ 


THACKEAY  v.  BLACKETT.  1812. 

(3  Camp.  1(H— 165.)  Jan^\. 

The  drawer  of  two  bills  of  exchange,  before  they  became  due  received  r  i64  ] 
notice  that  they  were  accidentally  destroyed,  and  was  called  upon  to 
give  others  in  their  stead  according  to  the  statute  9  &  10  Wm.  III.  c.  IT.J 
When  the  bills  were  drawn,  he  had  no  effects  in  the  hands  of  the 
acceptors,  but  before  either  was  due,  the  acceptors  were  indebted  to 
him  to  an  amount  less  than  one  of  the  bills,  and  became  bankrupt. 
Held,  that  he  was  nevertheless  entitled  to  notice  of  the  dishonour  of 
both  bills.§ 

This  was  an  action  on  two  bills  of  exchange  drawn  by  the 
defendant  on  Preston  and  Sons,  payable  to  his  own  order,  and 
indorsed  by  him  to  the  plaintiff.  The  first  for  1,883/.  7«.,  was 
dated  10th  October,  1809,  the  other  for  1835/.  18«.  9rf.,  the 
17th  of  October,  1809,  and  both  were  at  six  months  after  date. 

After  the  bills  had  been  accepted  and  indorsed,  and  some 
time  before  either  was  due,  they  were  left  for  payment  with  the 
acceptors,   who  by    mistake    destroyed    them.      The  plaintiff 

t  Vide  Harman  v.  KingsUm,  ante,  1882,  s.   50  (c.)  (4) ;    Chalmers,  4th 

p.  775.  ed.  p.  168.    The  case  is,  however, 

X  See  now  B.  of  E.  Act  1882,  ss.  still  an  authority  for  the  proposition 

69,  70 ;  Chalmers,  4th  ed.  pp.  233,  that  the  loss  of  the  bill  does  not  ex- 

234. — R.  C.  cuse  notice  of  dishonour. — B.  C. 

§  Qi/.  as  to  this,  under  the  Act  of 
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Tbackbat  immediately  gave  notice  of  this  circumstance  to  the  defendant, 
Blackxtt.  and  required  him,  as  drawer,  to  give  new  bills  in  their  stead 
according  to  the  statute  9  &  10  W.  III.  c.  17.  This  the  defendant 
refused  to  do.  In  a  few  days  after,  Preston  and  Sons  became 
insolvent.  The  bills,  however,  as  they  respectively  became  due, 
were  presented  for  payment ;  but  no  regular  notice  was  sent  to 
the  defendant  of  their  dishonour.  The  bills  were  drawn  merely 
for  the  defendant's  accommodation ;  but  before  they  became  due, 
he  had  contracted  engagements  on  account  of  Preston  and  Sons 
to  the  amount  of  about  1,000/.,  and  they  were  so  much  indebted 
to  him  at  the  time  when  they  stopped  payment.  The  objection 
being  taken,  that  the  defendant  was  discharged  for  want  of  due 
notice  of  the  dishonour  of  the  bills, 

The  Attorney-General  for  the  plaintiflf  contended,  that  under 
the  circumstances  of  the  case  no  such  notice  was  necessary. 
[  *165  ]  Before  the  bills  were  due  the  defendant  *was  informed  they 
were  destroyed ;  and  being  likewise  aware  that  the  acceptors 
were  insolvent,  he  must  have  known  perfectly  well  that  they 
could  not  be  paid.  Notice  of  the  dishonour  of  the  bills  would 
have  given  him  no  information,  and  he  could  not  possibly  have 
suffered  any  prejudice  from  the  want  of  it.  At  any  rate,  the 
objection  could  only  apply  to  the  first  bill ;  for  that  alone  would 
absorb  the  whole  balance  due  from  the  acceptors,  and  leave  the 
other  a  pure  accommodation  bill  from  its  date  till  the  moment 
it  became  due. 

Lord  Ellknbobouoh  : 

It  is  well  settled  that  the  insolvency  or  bankruptcy  of  the 
acceptor  does  not  dispense  with  due  notice  of  the  dishonour  of 
the  bill  being  given  to  the  drawer.  Then,  does  it  make  any 
diflference  in  this  case  that  the  bills  were  destroyed  before  they 
became  due  ?  I  think  not ;  for  they  might  still  have  been  paid 
with  or  without  an  indemnity,  and  the  defendant  not  hearing 
that  they  were  dishonoured,  might  have  been  prevented  from 
pressing  his  remedy  against  the  acceptors.  The  excuse  of  want 
of  effects  in  their  hands,  I  think,  is  equally  unavailing  as  to  both 
bills.     I  cannot  make  any  distinction  between  the  two.     If  there 
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VT^as  an  open  account  between  the  parties,  and  the  acceptors  were    Tuackbay 

indebted  in  any  sum  to  the  drawer  before  the  bills  became  due,     blackbtt. 

I  cannot  say  that  he  must  necessarily  have  been  aware  before 

hand  that  either  of  them  would  be  dishonoured.   Judges  of  great 

authority  have  doubted  of  the  propriety  of  the  rule  laid  down  in 

Bickerdike  v.  Bollman ;  t   and  I  certainly-  will  not  give  it  any 

extension. 

Plaintiff  nonsuited. 

In  the  ensuing  term  the  Attorney-General  was  refused  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial,  all  the  Judges 
being  of  opinion  that  the  defendant  was  entitled  to  notice  of  the 
dishonour  of  both  bills. 


K.  B.   (AT  NISI    PRIUS)  HILARY  TERM. 


POWELL,  Assignee  op  the  SHERIFF  of  MIDDLESEX,        1812. 

V.  DUFF.J  '—'^ 

(3  Camp.  181—183.)  [  181  ] 

If  a  party  executes  a  bail  bond  before  the  condition  is  filled  up,  it  is 
void. 

The  plaintiff  declared  in  the  common  form  upon  a  bail  bond 
in  the  penal  sum  of  194/.  conditioned  *for  the  appearance  of  one      [  *182  ] 
J.  S.  at  the  return  of  a  writ  of  special  capias. 

Plea,  non  est  factum. 

The  attesting  witness  swore  that  when  the  bond  was  to  be 
executed,  the  defendant  was  in  a  great  hurry  to  get  away ;  that 
for  this  reason  he  executed  it  when  only  the  penal  part  had  been 
filled  up,  and  that  the  condition  was  filled  up  after  he  had  left 
the  office. 

Park  contended,  that  for  this  reason  the  bond  was  void. 

t  1  B.  R.  242  (1  T.  B.  40d).  SocieU  Gen^raJe  de  Paris  v.   Walker 

X   Tayler  v.   G,  L  Peninsula   Ry,  (H.  L.  1885)   11   App.  Cas.    20,   55 

Co,   (1859)    4  De   G.  &  J.   559,  28  L.  J.  Q.  B.  169,  54L.  T.  389;  CoUmial 

L.  J.  Ch.  709.     And  as  to  effect  in  Bank  v.    Whinney   (H.  L.   1886)  11 

equity  of  delivery  of  blank  transfers  App.  Cas.  426,  433,  56  L.  J.  Ch.  43, 

with  deposit  of  the  certificates,  see  bb  L.  T.  362.--E.  C. 

B.R. — VOL.  xin.  3  E 
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rowsLi.  Garrow,  contrd,  insisted  that  this  like  all  other  contracts 

Utrp.  uiust  be  governed  by  the  meaning  of  the  contracting  parties ; 
that  the  defendant  clearly  authorized  the  filling  up  of  the 
condition  in  its  present  shape ;  that  the  obligatory  part  of  the 
instrument  was  enough  to  render  it  a  binding  deed ;  and  that 
the  case  might  be  likened  to  a  man  signing  his  name  on  a  blank 
stamp,  by  which  he  might  be  made  liable  as  acceptor  of  a  bill  of 
exchange. 

Lord  Ellenborouoh  : 

A  man  may  render  himself  liable  as  a  party  to  a  bill  of 
exchange  or  promissory  note,  by  signing  his  name  on  a  blank 
stamp ;  but  there  are  certain  solemnities  indispensable  to  the 
validity  of  deeds.  The  defendant  never  did  execute  a  bond  with 
such  a  condition.  The  condition  is  set  out  in  the  declaration  as 
part  of  the  instrument,  and  must  have  been  so,  or  the  plaintiff 
[  •183  ]  could  not  sue  as  assignee.  *The  plea  of  non  est  factum  must 
therefore  be  found  for  the  defendant. 

The  plaintif  submitted  to  be  no7isuited,\ 


1812.  BURBRIDGE   v.  MANNEES. 

^^^-  (3  Camp.  193—195.) 

[  1^3  ]  Notice  of  the  dishonour  of  a  bill  of  exchange  or  promiBsoiy  note,  mar 

be  given  the  same  day  it  becomes  due,  as  soon  as  the  acceptor  or  maker 
has  refused  payment.! 

Although  a  bill  of  exchange  cannot  be  reissued  after  it  has  armed  at 
maturity  and  been  once  paid,  yet  if  it  is  paid  and  afterwards  indorsed 
before  it  becomes  due,  it  is  a  valid  security  in  the  hands  of  a  bond  fide 
indorsee.! 

This  was  an  action  on  a  promissory  note  for  1012.  15«.  5d, 
dated  11th  October,  1810,  drawn  by  J.  Finney,  payable  3 
months  after  dated  at  Fraser  &  Co.'s  to  the  defendant,  indorsed 
by  him  to  one  Tinson,  and  by  Tinson  to  the  plaintiff. 

The  note  was  regularly  presented  for  payment  in  the  forenoon 

t  *'If    a   blank    be    signed,  and      "Fait."A.  1. 
sealed,  and  afterwards  written,  it  is         J  B.  of  E.  Act,  1882,  s.  49  (12). 
no  deed."    Perk.  §  US,  Com.  Dig.  §  B.  of  E.  Act,  1882.  s.  59  (1). 
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of  the  day  it  became  due,  when  payment  was  refused ;  and  in  Bubbridib 
the  afternoon  of  the  same  day,  the  plaintiff  caused  notice  of  its  mannbbs. 
dishonour  to  be  sent  to  the  defendant. 

Park  for  the  defendant  objected  that  this  was  not  sufficient 
notice  of  the  dishonour.  Finney  the  maker  of  the  note  had  the 
whole  of  the  day  it  became  due  to  pay  it,  and  till  the  last 
minute  of  that  day  it  could  not  be  considered  as  dishonoured. 
The  notice  therefore  stated  what  was  untrue,  and  was  evidently 
premature. 

Lord  Ellenbobough  : 

I  think  the  note  was  dishonoured  as  soon  as  the  maker  had 
refused  payment  on  the  day  when  it  became  due,  and  the  notice 
sent  to  the  defendant  must  have  answered  all  the  purposes  *for  [  •i^  ] 
which  notice  in  such  cases  is  required.  The  holder  of  a  bill  or 
note  gives  notice  of  its  dishonour  in  reasonable  time  the  day 
after  it  is  due ;  but  he  may  give  such  notice  as  soon  as  it  has 
been  dishonoured  the  day  it  becomes  due,  and  the  other  party 
cannot  complain  of  the  extraordinary  diligence  used  to  give  him 
information. 

By  the  defendant's  evidence  it  appeared  that  this  bill  being  in 
the  hands  of  Maude  &  Co.  was  paid  in  by  them  when  indorsed 
only  by  the  defendant  to  their  bankers  Masterman  &  Co.  who 
were  to  present  it  for  payment.  Maude  &  Go.  had  received 
it  from  Finney  the  maker,  as  a  collateral  security  for  an 
acceptance  of  his,  then  in  their  hands  overdue.  On  the  10th 
of  January,  four  days  before  the  note  was  due,  some  person 
unknown  came  to  Masterman  &  Co.'s  where  it  lay,  paid  it, 
and  carried  it  away  without  its  being  cancelled,  or  any  memo- 
randum being  made  upon  it.  However,  it  had  been  indorsed 
by  Tinson,  and  had  come  into  the  hands  of  the  plaintiff,  before 
it  was  due. 

Park  contended  that  after  the  bill  had  been  once  paid,  it 
could  not  be  reissued,  and  he  relied  upon  Beck  v.  Rohley, 
1  H.  Bl.  89,  n. 

3  B  2 
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BUSBEIDOB 
t, 

Mankbu* 


I  'IW  ] 


LoBD  Ellbnbobouoh  : 

Payment  means  payment  in  dae  coorsei  and  not  by  anticipa- 
tion.   Had  the  bill  been  dae  before  it  came  into  the  plainti£r8 
hands,  he  most  have  taken  it  with  all  its  infirmities.     In  that 
case,  *it  would  have  been  his  business  to  inquire  minutely  into 
its  origin  and  history.    But  receiving  it  before  it  was  due,  there 
was  nothing  to  awaken  his  suspicion.    I  agree  that  a  bill  paid  at 
maturity  cannot  be  reissued,  and  that  no  action  can  afterwards 
be  maintained  upon  it  by  a  subsequent  indorsee.     A  payment 
before  it  becomes  due,  however,  I  think  does  not  extinguish  it 
any  more  than  if  it  were  merely  discounted.      A    contrary 
doctrine  would  add  a  new  clog  to  the  circulation   of  bills  of 
exchange  and  promissory  notes ;  for  it  would  be  impossible  to 
know  whether  there  had  not  been  an  anticipated  payment  of 
them.    It  is  the  duty  of  bankers  to  make  some  memorandum  on 
bills  and  notes  which  have  been  paid ;  but  if  they  do  not,  the 
holders  of  such  securities  cannot  be  affected  by  any  payment 
made  before  they  are  due.    While  a  bill  of  exchange  is  running 
it  remains  in  a  negotiable  state.     I  cannot  limit  its  negotiability 
the  last  4  days  before  it  becomes  due  more  than  the  first  4  days 

after  it  is  drawn. 

Verdict  for  the  pUdntiff'. 


1812. 
March  3. 

[199] 


ANDEEW  V.  EOBINSON  and  Othkes. 

(3  Camp.  199—200.) 

As  soon  aa  an  inBuranoe  broker  has  reoeiyed  credit  in  aooonnt  with  so 
underwriter  for  a  loss  upon  a  policy,  his  principal  may  TniLiwfjri'Ti  money 
had  and  received  against  him  to  reooyer  the  amount ;  and  in  such  action 
if  the  underwriter's  name  is  erased  from  the  policy,  the  defendant  can 
neither  dispute  the  liability  of  the  underwriter  for  the  loss,  nor  his  own 
receipt  of  the  sum  subscribed. 

Money  had  and  received  to  recover  the  sum  of  2002. 

The  plaintiff,  a  ship-owner  at  Hull,  had  employed  the  defen- 
dants, insurance-brokers  in  London,  to  effect  a  policy  for  him 
from  Halifax  to  England.  This  was  subscribed  by  one  Hodgson 
for  2002.  The  ship  was  lost  in  the  course  of  the  voyage,  and 
the  underwriters  agreed  to  pay  a  total  loss.    The  policy  remained 
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in  the  hands  of  the  defendants,  with  whom  Hodgson  adjusted  akdbbw 

the  loss.    His  name  was  then  erased  from  the  policy.    He  did  robinson 

not  actually  pay  any  money  to  the  defendants ;  but  the  amount  *^^  othew. 
of  his  subscription  was  allowed  between  them  in  account. 

Park  for  the  defendants  insisted,  that  the  action  could  not 
be  maintained,  without  shewing  that  money  had  actually  been 
received  by  them  from  Hodgson,  and  that  at  any  rate,  they  were 
at  liberty  to  prove  that  no  loss  had  happened  for  which  the 
underwriters  were  liable. 


Lord  Ellbnborough  however  held,  that  as  the  defendants  had 
deprived  the  plaintiff  of  all  remedy  against  the  underwriter,  and 
had  received  credit  in  account  for  the  200?.,  they  were  estopped 
from  saying  *that  they  had  not  this  sum  in  their  hands  for  the 
plaintiff's  use, — ^and  the  plaintiff  had  a  verdict. 


[200] 


MOXON  V.  ATKINS. 

(3  Camp.  200—202.) 

Policy  on  goods  **  at  and  from  the  ship's  loading  port  or  ports  in 
Amfllia  Island  to  London.*'  The  ship  never  touched  at  Amelia  Island, 
but  took  in  her  cargo  at  Tigre  Island,  which  lies  a  little  farther  up  the 
Biyer  St.  Mary's.  Held,  that  the  policy  nevertheless  attached,  this 
being  the  usual  mode  in  which  ships  in  that  trade  take  in  their  cargoes. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  Sheddens,  **  at  and  from  the  ship's  loading  port  or  ports  in 
Amelia  Island  to  London." 

Amelia  Island  lies  near  the  mouth  of  the  river  St.  Mary's, 
which  divides  Spanish  America  from  the  territories  of  the  United 
States.  There  is  no  port  of  any  sort  in  the  island.  A  little 
farther  up  the  river,  is  Tigre  Island,  which  is  quite  uninhabited. 
Here  ships  generally  lie  to  take  on  board  the  produce  of  the 
interior  country  brought  down  the  river,  although  in  some 
instances  they  make  fast  to  Amelia  Island,  by  an  anchor  put 
on  shore,  and  load  there.  Having  taken  in  their  cargoes  at  Tigre 
Island,  they  drop  down  to  Amelia  Island,  abreast  of  the  town 
of  Amelia,  the  residence  of  the  Spanish  Governor,  where  they 
pay  duties  and  obtain  their  clearances. 


1812. 
MarohT. 

[200] 


MoxoN  The  Sheddens  on  the  voyage  in  question,  without  touching  at 

Atkins.      Amelia  Island,  took  in  her  cargo  at  Tigre  Island.    This  consisted 

[  201  ]  ot  lumber  brought  down  the  river.  She  then  set  sail,  paid  the 
duties  and  obtained  her  clearance  at  Amelia  Island  in  the 
manner  above  described,  and  was  lost  by  the  perils  of  the  sea  on 
the  voyage  home. 

The  Attorney-General]  for  the  defendant  contended,  that 
under  these  circumstances  the  policy  had  never  attached.  The 
ship  had  never  been  at  any  loading  port  or  ports  in  Amelia 
Island,  and  had  taken  in  no  goods  there.  Amelia  Island  and 
Tigre  Island  were  as  distinct  as  Great  Britain  and  Ireland. 
What  the  secret  understanding  of  the  parties  might  be,  was 
immaterial.  The  contract  between  them  must  be  gathered  from 
the  language  of  the  policy,  and  that  made  the  risk  to  com- 
mence upon  a  contingency  which  had  never  happened. 

Lord  Ellenborough  : 

The  words  of  the  policy  cannot  be  literally  understood,  for  there 
is  no  port  in  Amelia  Island  where  the  ship  could  load.  The  real 
question  is,  whether  there  had  been  a  loading  at  Amelia  Island 
within  the  meaning  of  the  parties  when  the  poUcy  was  effected. 
Strictly  and  locally,  there  has  been  no  loading  at  Amelia  Island. 
But  it  is  possible  that  in  mercantile  contracts,  Amelia  Island 
may  denominate  a  region  in  which  Tigre  Island  is  comprehended. 
Essequibo  has  been  held  for  some  purposes  to  be  part  of  Dema- 
rara,  although  the  two  settlements  are  quite  distinct.  There  is 
[  '202  ]  the  more  familiar  instance  *of  Westminster  being  considered  in 
London,  the  general  name  for  the  metropolis ;  yet  we  know  that 
in  strictness  London  only  comprehends  the  limits  of  the  City. 
The  circumstance  of  the  ship  paying  duties  and  clearing  at 
Amelia  Island  may  go  a  great  way  to  shew  that  ships  which 
do  so  are  conceived  to  have  loaded  there.  The  question  here 
will  be,  whether  upon  the  evidence  this  cargo  can  be  said  to 
have  been  loaded  at  Amelia  Island  according  to  the  usage  of 
such  voyages.  If  it  was,  the  policy  attached,  although  literally 
speaking  no  part  of  the  cargo  had  ever  been  upon  Amelia  Island. 

The  plaintiff  had  a  verdict. 


^OL.xin.]         1812.    K.  B.    8  CAMP.  202—208.  791 


HYDE   V.  WILLIS.  1812. 

(3  Camp.  202—203.)  ^^  '• 

Whore  the  charterer  of  a  ship  to  Jamaica  and  back,  covenanted  to  r  202  1 
load  her  there  with  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the 
same  at  the  rate  of  10«.  (id.  per  cwt.,  and  his  agent  at  Jamaica  tendered 
a  complete  cargo  to  the  captain,  but  insisted  on  his  signing  lulls  of 
lading  for  it  at  IO0.  per  cwt.,  which  the  captain  refused  to  do.  Held, 
that  the  charterer  was  liable  for  dead  freight. 

Action  on  a  charter-party,  for  a  voyage  to  Jamaica  and  back ; 
whereby  the  defendant  covenanted  to  load  on  board  the  ship  at 
Jamaica  a  full  cargo  of  sugar,  and  to  pay  freight  for  the  same  at 
the  rate  of  lOs.  6d.  per  cwt. 

The  defendant's  agent  tendered  the  captain  a  cargo  of  sugar ;        [  203  • 
but  insisted  upon  his  signing  bills  of  lading  for  it,  at  the  rate  of 
10«.  per  cwt.     The  captain  refused  to  take  it  on  board  on  these 
terms ;  and  the  question  was,  whether  the  defendant  was  liable 
for  dead  freight.  "^ 

The  Attorney-General  for  the  defendant  insisted,  that  the 
captain  was  bound  to  take  the  cargo  on  board  on  the  terms  pro- 
posed; and  no  prejudice  could  have  arisen  from  this  to  the 
plaintiff,  as  he  might  still  have  sued  on  the  charter-party  for 
freight  at  lOs.  6d.  per  cwt. 

Lord  Ellenborouoh  : 

Had  the  captain  signed  bills  of  lading  at  10«.  per  cwt.,  he  would 
have  been  bound  to  have  delivered  the  goods  on  being  paid  at 
that  rate ;  but  the  plaintiff  was  entitled  to  have  a  lien  on  the 
cargo  for  the  full  amount  of  the  freight,  as  well  as  the  security  of 
the  charter-party.  I  therefore  think  the  defendant's  agent  had 
no  right  to  annex  any  such  condition  to  the  offer  of  a  cargo  as 
that  the  captain  should  sign  bills  of  lading  at  a  lower  rate  than 
that  mentioned  in  the  charter-party,  and  that  the  covenant  to 
load  a  complete  cargo  has  been  broken  in  the  same  manner  as  if 
none  had  been  offered. 

Verdict  for  the  plaintiff'. 


K.  B.   (AT  NISI   PRIUS)  EASTER  TERM. 


1S12.  REX  V.   INHABITANTS   OF   ST.  GEOEGE, 

'^^^^'  HANOVER  SQUARE-t 

[  222  J  (3  Camp.  222—224.) 

Where  the  burthen  of  repaii'ing  a  liighway  is  transferred  by  a  public 
Act  of  Pai'liament  from  the  parish  to  other  persons,  if  the  parish  be 
indicted  for  not  repairing  this  highway,  there  is  no  occasion  for  a  special 
plea,  stating  who  are  bound  to  repair  it,  but  the  exemption  may  be 
taken  advantage  of  under  the  general  issue,  of  Not  Guilty.  Although 
a  statute  enacts,  that  the  paving  of  a  particular  street  shall  be  under 
the  care  of  commissioners,  and  provides  a  fund  to  be  applied  to  that 
purpose,  and  another  statute  passed  for  paving  the  streets  of  the  parish 
contains  a  clause  that  it  shall  not  extend  to  the  particular  street,  the 
inhabitants  of  the  parish  are  not  exempted  from  their  common  law 
liability  to  keep  that  street  in  repair. 

This  was  an  indictment  for  not  repairing  the  pavement  of 
Piccadilly,  from  Hyde  Park  Corner  to  Bond  Street.  Plea,  Not 
Guilty. 

Evidence  was  given,  that  the  street  in  question  is  in  the  parish 
of  St.  Geoi'ge,  Hanover  Square,  and  that  the  whole  of  it  was  out 
of  repair  at  the  time  mentioned  in  the  indictment. 

The  counsel  for  the  defendants  undertook  to  prove,  that  so 
much  of  Piccadilly  as  lies  between  Bond  Street  and  Clarges 
Street  was,  during  that  time,  in  good  repair,  and  that  the  parish 
was  not  answerable  for  the  residue.  Stat.  6  Geo.  UI.  c.  54, 
which  appoints  commissioners  for  paving  and  lighting  the  City 
and  Liberty  of  Westminster,  enacts,  **  That  the  roads  leading 
from  the  end  of  Clarges  Street  to  the  turnpike  gate  near  Hyde 
Park  Comer,  shall  be  under  the  care,  management,  and  direction 
of  the  said  commissioners,  and  that  to  enable  them  to  pave  and 
keep  in  repair  the  said  roads,  the  trustees  for  repairing  the  roads 
in  the  parishes  of  Kensington,  Chelsea,  and  Fulham,  shall  pay 

t  This  decision  of  Lord  Ellen-  213,  219,  59  L.  J.   M.  C.   105,  62 

BOROUOH  has  been  judicially  cited  L.  T.  578,  may  be  referred  to  as  a 

as  an  authority  in  several  cases,  of  sample. — E.  C. 
which  i?.  Y.  Barker  (1890)25  Q.  B.  D. 
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yearly  to  the  said  commiflsioners  the  sum  of  1,000{.  which  shall 
l»e  applied  by  them  in  paving,  cleansing,  and  repairing  the  said 
iroads,  leading  from  the  end  of  Glarges  Street  to  the  turnpike-gate 
near  Hyde  Park  Comer."  And  stat.  29  Geo.  III.  c.  75,  *for 
paving,  cleansing,  and  lighting  the  streets  and  squares,  &c.  in 
the  parish  of  St.  George,  Hanover  Square,  contains  a  provision, 
that  none  of  the  powers  contained  in  that  Act  shall  extend  to 
such  part  of  Piccadilly  as  lies  between  Glarges  Street  and  Hyde 
Park  Comer.  Both  these  are  declared  to  be  public  Acts.  The 
effect  of  them,  the  counsel  for  the  defendants  argued,  was,  entirely 
to  exempt  the  parish  from  the  repair  of  that  part  of  Piccadilly 
lying  between  Clarges  Street  and  Hyde  Park  Comer,  the  repair- 
ing of  it  being  placed  under  the  care  of  the  commissioners  of 
pavement,  a  fund  being  provided  for  the  purpose,  and  the  legis- 
lature having  expressly  declared,  that  the  Act  for  repairing  the 
other  streets  in  the  parish  should  not  extend  to  this  part  of  the 
street  in  question.  The  parish  had  no  fund  to  repair  it,  and 
T^ould  be  trespassing  if  they  were  to  interfere  with  it. 


Rex 
r. 
Inhabi- 
tants OP 
St.Geobgc, 
Hanover 
Square. 

[  •223  ] 


On  the  other  side,  they  denied  the  exemption,  and  con- 
tended, that.at  any  rate,  this  was  no  defence  under  the  general 
issue. 


Lord  Ellenbobough  : 

If  these  Acts  of  Parliament  did  exempt  the  parish  from  the 
repair  of  the  highway  in  question,  I  think  this  would  be  a  sufiBi- 
cient  defence  upon  the  plea  of  Not  Guilty.  In  general,  when  a 
parish  denies  its  liability  to  repair  a  highway,  a  special  plea  is 
necessary,  stating  who  are  liable ;  but  I  do  not  think  this  rule 
applies  when  the  burthen  of  repairing  is  transferred  from  the 
inhabitants  of  the  parish  by  a  public  Act  of  Parliament,  to  which 
all  are  supposed  to  be  privy,  and  of  which  all  are  supposed  to 
have  cognizance.  I  am  of  opinion,  however,  that  these  Acts  are 
*no  answer  to  this  indictment.  They  certainly  do  not  expressly 
exempt  the  parish  from  the  common  law  liability  to  repair  all 
highways  within  its  limits.  Do  they  create  any  exemption  by 
implication  ?  I  think  not.  The  duty  of  repairing  may  be  imposed 
upon  others,  although  the  parish  be  still  liable.  The  parish  must, 


[  *224  ] 
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Rex        in  the  first  instance,  see  that  the  street  is  properly  paved,  and 

iKHABi.     Beek  a  remedy  over  against  the  GommissionerB.    The  thousand  a 

bJoeoboe,  y®*^  *®  *^  auxiliary  fund  ;  but  will  not  prevent  other  means  being 

Hanover     resorted  to,  which  would  have  been  available  had  the  Acts  relied 
Square. 

upon  never  passed. 

Guilty. 


1812,  REX  V.  CROSS.t 

^^y^  (3  Camp.  224--227.) 

I  204  1  It  is  an  indictable  offence  for  stage  coaches  to  stand  for  an  nnreaFon- 

able  time  taking  in  parcels  and  passengers  in  the  public  streets. 

This  was  an  indictment  for  causing  and  permitting  divers 
coaches  to  stand  and  remain  for  a  long  and  unreasonable  time  in 
the  public  highway  near  Charing  Cross,  to  the  great  annoyance 
of  His  Majesty's  subjects. 
[  225  ]  The  defendant  is  proprietor  of  a  Greenwich  stage-coach,  which 

comes  to  London  twice  a  day,  and  draws  up  at  the  place  in 
question,  nearly  opposite  Messrs.  Drummond's  banking-house. 
There  it  remains  for  about  three  quarters  of  an  hour,  taking  in 
parcels  and  waiting  for  passengers.  On  Sundays,  and  occa- 
sionally at  other  times,  the  defendant  employs  extra  coaches, 
which  ply  there  in  the  same  manner.  A  great  number  of  other 
stage-coaches  from  Greenwich  and  the  adjoining  villages  come 
to  the  same  spot.  There  are  generally  six  or  seven  in  a  row 
close  to  the  curb  stone ;  often  two  tiers,  and  sometimes  three. 
A  number  of  persons  are  employed  to  solicit  passengers  to  go  by 
these  coaches.  Private  carriages  can  very  rarely  draw  up  to  the 
opposite  houses,  and  considerable  difficulty  is  experienced  in 
passing  along  that  side  of  the  street. 

It  appeared  that  for  a  great  number  of  years  Greenwich  stages 
have  stopped  and  plyed  at  this  place,  but  that  their  number  has 
of  late  been  greatly  increased. 

Garrow  for  the  prosecution  contended,  that  the  defendant 
was  clearly  guilty  of  a  public  nuisance,  in  keeping  his  coaches 

t  Cited  in  judgment  of  Denmak,  110,   113,  49  L.  T.   399,  and  more 

J.  in  ITarru  t.  Mohha  (1S78)  3  £x.p.  recently  by  North,  J.  in  Barber  t. 

268, 272,  39  L.  T.  164,  and  of  Qbovs,  Penley,  *93,  2  Ch.  447,  4dO,  62  L.  J. 

J.  in  Wilkini  ▼.  Day  (1883)  12  a  B.  D.  Ch.  623,  624.— R.  C. 
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standing  in  the  pablic  street  such  an  unreasonable  length  of         Bex 
time ;  and  he  relied  upon  Rex  v.  Rjissell,  6  East,  427,+  where  it       ^^^^^ 
was  held  that  a  waggoner  occupying  one  side  of  a  public  street 
in  a  city,  before  his  warehouses,  in  loading  and  unloading  his 
waggons  for  several  hours  at  a  time  both  day  and  night,  and 
having  one  waggon  at  least  usually  standing  before  his  ware- 
houses, so  that  no  carriage  could  pass  on  that  side  of  the  street, 
and  sometimes  even    foot    passengers  were  incommoded    by 
cumbrous  goods  *lying  on  the  ground  on  the  same  side  ready  for      I  *-23  ] 
loading,   was  indictable  for  a  public  nuisance,  although  there 
were  room  for  two  carriages  to  pass  on  the  opposite  side  of  the 
street. 

Marryaty  contra,  insisted,  that  there  was  hardly  any  resem- 
blance between  that  case  and  the  present.  All  that  had  been 
proved  against  the  defendant  was,  that  twice  a  day  his  coach 
drew  up  at  the  side  of  a  very  wide  street,  and  remained  there  for 
a  short  time  to  set  down  and  take  up  passengers.  He  could  not 
be  answerable  for  any  improprieties  of  which  persons  connected 
with  other  coaches  stopping  there  might  be  guilty.  The  practice 
of  Greenwich  coaches  waiting  at  this  place  had  prevailed  ever 
since  the  building  of  Westminster  Bridge,  and  never  was 
complained  of  till  the  present  indictment  was  preferred.  So  in 
all  the  great  avenues  to  the  metropoUs,  there  is  some  spot  where 
stage-coaches  going  to  particular  villages  assemble.  A  great 
share  of  accommodation  is  thus  afforded  to  the  public,  which 
much  more  than  counterbalances  any  partial  inconvenience 
which  the  practice  may  occasion.  If  the  defendant  is  guilty  of  a 
nuisance,  there  might  be  a  hundred  indictments  for  the  same 
offence,  every  time  a  rout  is  given  by  a  fashionable  lady  at  the 
west  end  of  the  town. 

Lord  Ellenborough  : 

And  is  there  any  doubt  that  if  coaches  on  the  occasion  of  a 
rout,  wait  an  unreasonable  length  of  time  in  a  public  street,  and 
obstruct  the  transit  of  His  Majesty's  subjects  who  wish  to  pass 
through  it  in  carriages  or  on  foot,  the  persons  who  cause  and 

t  8  R.  E.  506. 
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Hbx  permit  Bucb  coaches  so  to  wait  are  guilty  *of  a  nuisance  ?  In 
CB08&  measuring  out  the  punishment,  the  Court  would  examine 
I  *227  ]  whether  the  act  was  repeated,  and  what  degree  of  public  incon- 
venience was  experienced.  But  every  unauthorised  obstmction 
of  a  highway  to  the  annoyance  of  the  King's  subjects,  is  an 
indictable  offence.  Upon  the  evidence  given,  I  think  the 
defendant  ought  clearly  to  be  found  guilty.  The  King's 
highway  is  not  to  be  used  as  a  stable-yard.  It  is  immaterial 
how  long  the  practice  may  have  prevailed,  for  no  length  of  time 
will  legitimate  a  nuisance.  The  stell  fishery  across  the  river  at 
Carlisle  had  been  established  for  a  vast  number  of  years ;  but 
Mr.  Justice  Bullbr  held  that  it  continued  unlawful,  and  gave 
judgment  that  it  should  be  abated.  A  stage-coach  may  set 
down  or  take  up  passengers  in  the  street,  this  being  necessary 
for  public  convenience ;  but  it  must  be  done  in  a  reasonable 
time ;  and  private  premises  must  be  procured  for  the  coach  to 
stop  in  during  the  interval  between  the  end  of  one  journey  and 
the  commencement  of  another.     No  one  can  make  a  stable-yard 

of  the  King's  highway. 

Guilty  A 


1812.  NODIN   V.  MURRAY. 

-W*y  22.  (3  Oamp.  228.) 

P  22g  1  The  duplicate  of  a  writing  taken  from  the  autograph  at  one  impres- 

^        ^  aion,  by  means  of  a  copying  machine,  cannot  be  read  in  evidence  as  an 

original. 

Trover  for  a  ship. 

In  the  course  of  the  trial  it  was  proposed  to  give  in  evidence, 
as  an  original  letter,  a  duplicate  taken  from  the  autograph,  at 
one  impression,  by  means  of  a  copying  machine.    But, 

Lord  Ellenborouoh  said,  he  could  only  treat  this  as  a  copy, 
though  it  was  likely  to  be  more  accurate  than  one  taken  by 
successive  imitations,  and  therefore  it  could  not  be  read  without 
a  notice  to  produce  the  original  written  by  the  party's  own  hand. 

The  defendant  had  a  verdict. 
t  Vide  Hex  ▼.  f/bnei,  po$t,  p.  797. 
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REX   V.  JONES,  t  1812. 

(3  Camp.  230-23 1 .)  MayJZ, 

It  is  an  indictable  offence  for  a  timber  merchant  to  cut  logs  of  timber        r  230  1 
in  the  street  adjoining  his  timber  yard ;  though  he  should  not  be  able 
otherwise  to  get  them  into  his  premises,  or  to  carry  on  his  business 
there. 

This  was  an  indictment  for  depositing,  hewing,  and  sawing 
logs  of  wood  in  St.  John  Street. 

It  appeared  that  the  defendant  occupies  a  small  timber-yard 
close  by  the  spot  in  question,  and  that  from  the  narrowness  of 
the  street,  and  the  construction  of  his  own  premises,  he  had  in 
several  instances  necessarily  deposited  long  sticks  of  timber  in 
the  street,  and  had  them  sawed  into  shorter  pieces  there,  before 
they  could  be  carried  into  his  yard. 

Marryat,  as  his  counsel,  contended,  that  he  had  a  right  to 
do  so,  as  it  was  necessary  to  the  carrying  on  of  his  business ; 
and  that  it  could  not  occasion  more  inconvenience  to  the  public 
than  draymen  taking  *hogsheads  of  beer  from  their  drays  and      [  '231  ] 
letting  them  down  into  the  cellar  of  a  publican. 

Lord  Ellenborouoh  : 

If  an  unreasonable  time  is  occupied  in  the  operation  of  deliver- 
ing beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this 
is  certainly  a  nuisance.  A  cart  or  waggon  may  be  unloaded  at  a 
gateway ;  but  this  must  be  done  with  promptness.  So  as  to  the 
repairing  of  a  house  ; — the  public  must  submit  to  the  incon- 
venience occasioned  necessarily  in  repairing  the  house ;  but  if 
this  inconvenience  is  prolonged  for  an  unreasonable  time,  the 
public  have  a  right  to  complain,  and  the  party  may  be  indicted 
for  a  nuisance.  The  rule  of  law  upon  this  subject  is  much 
neglected,  and  great  advantages  would  arise  from  a  strict  and 
steady  application  of  it.  I  cannot  bring  myself  to  doubt  of  the 
guilt  of  the  present  defendant.    He  is  not  to  eke  out  the  incon- 

t  Vide  B,  V.  Cross,  p.  794,  ante;  iriYHna  v. />ay(  1883)  12 Q.B.  D.  110, 

and  see  citations  in  judgments  of  113,  49  L.  T.  399,  and  of  North,  J. 

Fry,  J.  in  Fritz  v.  Hobson  (1880)  14  in  Barber  v.  Penlet/,  '93,  2  Ch.  447, 

Ch.  D.  542,  at  p.  551,  49  L.  J.  Ch.  451,  62  L.  J.  Ch.  623,  625.— E.  C. 
321,  42  L.  T.  225,  of  Grove,  J.  in 
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Rkx         venience  of  his  own  premises  by  taking  in  the  public  highway 

Jc»NE8.       into  his  timber-yard;   and  if  the  street  be  narrow,  he  must 

remove  to  a  more  commodious  situation  for  carrying  on  his 

business. 

GuiUyA 


K.   B.    (AT    NISI    PRIUS)    TRINITY    TERM. 


1812.  BEVERIDGE  r.  BTJEGIS.J 

(3  Camp.  262—263.) 

r  262  1 

^        -*  To  excuae  tho  not  giving  of  regular  notice  of  the  dishonour  of  a  bOl 

of  exchange  to  the  indorser,  it  is  not  enough  to  shew  that  the  holder, 

being  ignorant  of  his  residence,  made  inquiries  upon  the  subject  at  tiie 

place  where  the  bill  was  payable. 

This  was  an  action  by  the  indorsee  against  the  indorser  of  a 
bill  of  exchange. 

The  plaintiff  had  given  the  defendant  no  notice  of  its  dishonour 
till  several  months  after  it  became  due ;  the  excuse  alleged  for 
this  omission  was,  that  the  plaintiff  was  ignorant  of  the  defen- 
dant's address,  inrhich  did  not  appear  upon  the  bill.  But  the 
only  evidence  adduced  to  shew  that  he  had  used  any  diligence  to 
discover  this  was,  that  he  had  made  inquiries  upon  the  subject  at 
a  house  in  the  Old  Bailey,  where  the  bill  was  made  payable  by 
the  acceptor. 

Lord  Ellbnborouoh  : 

Ignorance  of  the  indorser's  residence  may  excuse  the  want  of 
[  '203  J  (i^iQ  notice  ;  but  the  *party  must  shew  that  he  has  used 
reasonable  diligence  to  find  it  out.  Has  he  done  so  here? 
How  should  it  be  expected  that  the  requisite  information  should 
be  obtained  where  the  bill  was  payable  ?  Inquiries  might  have 
been  made  of  the  other  persons  whose  names  appeared  upon  the 
bill,  and  application  might  have  been  made  to  persons  of  the 
same  name  with  the  defendant,  whose  addresses  are  set  down 

in  the  directory. 

Plaintiff  no7isuited.^ 

t  Vide  Eex  v.  Cross,  avte,  p.  794.  §  Vide  Bateman  v.  Joseph,  11  B.  B. 

t  13.  of  E,  Act,  1882,  s.  60  (2)  (a.).      443  (12  East,  433;  2  Camp.  461). 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


IDLE   AND  Others  v.  THOKNTON  and   Others.  i^^^. 

Oct.  31. 
(3  Camp.  274—276.)  

Contract  in  London  for  the  sale  of  tallow  from  a  particular  ship,  on  [  274  ] 
arrival — to  be  taken  from  the  King's  landing  scale— if  it  should  not 
arrive  on  or  before  a  given  day,  the  bargain  to  be  void.  The  ship  was 
wrecked  off  the  coast  of  Scotland ;  but  the  cargo  was  saved,  and  might 
have  been  forwarded  to  the  port  of  London  by  the  given  day.  The 
vendors  re -sold  the  tallow  in  Scotland.  The  purchasers  did  not  offer 
them  any  indemnity  if  they  would  bring  the  tallow  to  London.  Held, 
that  under  these  circumstances,  the  vendors  were  not  answerable  for  the 
non-delivery  of  the  tallow. 

This  was  an  action  of  assumpsit  for  a  breach  of  the  following 
contract : 

"  London,  27th  Sept.  1811. 

"Bought  for  Messrs.  Christopher  Idle,  Brother,  &  Co.  of 
Messrs.  Stephen  Thornton,  Brothers,  &  Co.  200  casks  first  sort 
yellow  candle  tallow,  at  68/  per  cwt.  on  arrival.  If  it  should 
not  arrive  on  or  before  the  31st  Dec.  next,  the  bargain  to  be 
void.  To  be  taken  from  the  King's  landing  scale  with  customary 
allowances,  and  the  amoimt  to  be  paid  in  cash  in  14  days  from 
finishing  the  delivery,  on  deducting  2^  per  cent,  discount.  Ex 
Caiherina,  Evers." 

The  first  count  of  the  declaration  alleged,  that  the  tallow  did 
arrive  in  a  port  of  Great  Britain  before  the  31st  Dec.  but  that 
the  defendants  refused  to  deliver  it.  The  second  count  stated, 
that  the  tallow  having  been  shipped  on  board  the  Catherina  for 
the  port  of  London,  arrived  at  a  certain  place  in  Scotland  on  the 
4th  of  November,  and  might  have  been  conveyed  from  thence  to 
the  said  port  of  London,  and  have  arrived  there  before  the 
81st  December,  but  that  the  defendants  *prevented  the  tallow  t  '^^"^  1 
from  so  arriving,  and  refused  to  deliver  it  to  the  plaintiffs. 

Li  point  of  fact,  the  Catherina  with  the  tallow  on  board  was 
wrecked  ofiF  Montrose  on  the  4th  of  November,  1811.  The 
greater  part  of  the  tallow  was  saved ;  and  it  might  have  been 


Il>LE 

aud  Others, 

r. 
Thornton 
aad  Others. 


[  'ZTG  ] 


forwarded  to  London  before  the  Slst  of  December.  The  defen- 
dants did  not  order  it  to  be  so  forwarded,  but  afterwards  sold  it 
to  a  merchant  in  Leith.  The  plaintiffs,  however,  on  hearing  of 
the  accident,  did  not  offer  any  indemnity  to  the  defendants  if 
the  tallow  should  be  brought  to  London  to  be  delivered  in 
pursuance  of  the  contract. 

Lord  Ellenborough  : 

I  see  no  proof  of  any  breach  of  this  contract.  On  arrival 
must  mean — on  arrival  in  the  port  of  London ;  and  if  the  tallow 
did  not  arrive  there  on  or  before  the  31st  of  December,  the 
bargain  was  to  be  void.  It  never  did  arrive  there.  Without 
any  default  of  the  defendants,  the  ship  was  wrecked  off  the 
coast  of  Scotland  by  the  fury  of  the  elements.  How  then  is  the 
bargain  to  be  inforced  ?  Had  the  defendants  prevented  the 
Catherina  from  arriving  in  the  port  of  London  till  after  the 
31st  of  December,  to  be  sure  they  would  have  been  liable. 
Nothing  of  this  sort  is  imputed  to  them.  It  is  only  said  they 
were  bound  to  forward  the  tallow  gathered  from  the  wreck. 
Without  an  indemnity  I  am  clearly  of  opinion  they  were  not ; 
and  if  an  indemnity  had  been  offered,  the  remedy  against  them 
would  perhaps  have  been  rather  equitable  than  legal.  Suppose 
the  ship  had  been  cast  away  on  the  coast  of  Ireland,  or  on  some 
more  distant  shore,  if  this  action  be  well  founded,  *the  defen- 
dants would  still  have  been  bound  to  forward  the  tallow  to  the 
port  of  London,  at  whatever  hazard  or  expense.  In  construing 
such  a  contract,  I  must  consider  that  it  was  the  intention  of  the 
parties  it  should  be  void,  unless  the  commodity  in  the  ordinary 
course  of  trade  and  navigation  arrived  at  the  port  of  destination 
by  the  appointed  day.  Numberless  disputes  would  otherwise 
arise  as  to  the  respective  obligations  both  of  vendors  and  pur- 
chasers. 


The  plaintiffs  were  nonsuited,  and  in  the  ensuing  Term  the 
Court  of  K.  B.  refused  a  rule  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside. 
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EYRE  AND   Another  v.  GLOVER.  1812. 

(3  Camp.  276—278;  16  East,  218—219.)  ^^* 

Expected  profits  may  be  insured  by  an  open  policy.  r  276  1 

This  was  an  action  on  an  open  policy  at  and  from  Riga  to 
Hull,  "  on  profits." 

The  plaintiffs  proved  that  a  quantity  of  hemp  was  shipped  on 
their  account  at  Riga,  in  the  vessel  mentioned  in  the  policy,  for 
Hull — which,  if  it  had  arrived  *there,  would  have  yielded  them  [  •277  ] 
a  profit  of  1,000Z.  but  that  the  ship  and  cargo  were  lost  in  the 
course  of  the  voyage.  Barclay  v.  Cousins^  2  East,  544,  f  was 
relied  upon,  to  shew  that  under  these  circumstances  the  plaintiffs 
^ere  entitled  to  a  verdict. 

GarroWy  S.-G.  for  the  defendant  observed,  that  it  was  a 
valued  policy  in  Barclay  v.  Cousins,  but  that  no  case  had 
determined  that  an  open  policy  on  profits  is  lawful.  This  could 
be  considered  nothing  but  a  gambling  transaction.  Had  the 
market  fallen,  then  there  would  have  been  no  interest,  and  all 
the  premium  must  have  been  returned.  A  valued  policy 
ascertains  the  interest ;  but  an  open  policy,  like  this,  leaves 
every  thing  uncertain. 

LoBD  Ellbnbobough  : 

In  a  valued  policy  on  goods,  the  expected  profit  may  be 
included,  the  assured  not  being  restricted  in  the  valuation  to  the 
invoice  price.  This  in  effect  is  an  insurance  on  profit;  and 
what  may  be  insured  jointly  with  something  else,  may  be 
insured  by  a  separate  policy.  The  circumstance  of  the  policy  in 
this  case  being  open,  does  not  seem  to  me  to  make  any  further 
difference,  than  to  throw  upon  the  assured  the  burthen  of 
shewing  the  amount  of  the  profit  they  would  have  made  had 
the  goods  arrived.  Cerium  est  quod  certum  reddi  potest.  The 
plaintiffs  have  distinctly  proved  that  they  had  a  cargo  on  board 
the  ship,  which,  had  it  arrived,  would  have  yielded  them  a  profit 
of  1,000Z.     They  have  therefore  been  damnified  to  that  amount 

t  6  B.  B.  505. 

A.B. — ^voL.  xm.  8  F 
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Etbe       beyond  the  prime  cost  of  the  goods  ;  and  there  seems  no  reason 

and  Another   ^jjy  jjjj^y  ghould  not  be  indemnified  for  this  loss  by  a  *polic3r 

Oloveb.     of  insurance.    Whether  any  profit  was  to  arise  did,  to  a  certain 

[*  278  ]      degree,  depend  upon  the  state  of  the  market ;  but  there  was  no 

more  gambling  in  this  than  in  any  other  mercantile  transaction ; 

and  when  it  is  once  known  that  a  profit  would  arise  upon  the 

goods  if  they  arrived,  the  insurance  (which  otherwise  would  not 

attach  for  want    of  interest)    becomes  strictly  a  contract  of 

indemnity. 

Verdict  for  the  plaintiffs. 

JVVr.  10.  Richardson  moved  for  a  new  trial,  or  in  arrest  of  judgment, 

on  the  ground  that  profits  generally,  without  more  certainty, 

^  220]  '  could  not  be  insured.  It  is  uncertain  upon  what  they  are  to  be 
calculated.  Insurances  of  this  nature  have  crept  in  by  degrees. 
In  Grant  v.  Parkinson  f  the  profits  insured  were  reduced  nearly 
to  a  certainty.  That  case  was  followed  by  Henricksen  v. 
Margetson^l  Barclay  v.  CatMtiw,§  and  in  all  of  them  the  profits 
were  valued  upon  a  specific  cargo.  But  this  case  goes  a  step 
further  than  any  of  those  ;  for  here,  in  order  to  ascertain  the 
loss,  evidence  must  be  given  of  the  state  of  the  market.  Then 
there  is  also  to  be  a  return  of  premium  in  the  event  of  short 
interest ;  which  means  in  case  there  shall  be  no  profit  on  the 
cargo  ;  not  in  case  there  shall  be  no  cargo. 

Lord  Ellbnborouoh,  Gh.  J. 

Are  profits  any  thing  more  than  an  excrescence  upon  the  value 
of  the  goods  beyond  the  prime  cost?  The  difficulty  of  the 
calculation  cannot  affect  the  question  of  interest,  or  the  legality 
of  the  contract.  Short  interest  means  no  more  than  a  short 
profit  on  the  cargo  to  the  extent  of  the  whole  sum  insured. 

Per  Curiam  :  RuU  refused.\\ 

t  Tark,  267,  4th  edit.  ||  Vide  Hodgwn  ▼.  Qlovtr,  8  R.  R. 

t  6  R.  R.  509,  n.  (2  Eaat,  649,  in  495  (6  East,  316);  andZ^in^  v.  Glover, 

note).  9  R.  R.   638  (2  Bos.  &  P.  (N.  R) 

i  6  R.  R.  505  (2  East,  544).  206). 
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JONES  V.  EDNEY.t  ^^^2. 

J)€e.  4. 
(3  Camp.  285—288.)  

In  the  conditions  of  sale  of  the  lease  of  a  public  housei  it  was  [  285  \ 
described  as  *'  a  free  public  house :  '*  the  lease  contained  a  covenant  that 
the  lessee  and  his  assigns  should  take  their  beer  from  a  particular 
brewer  :  the  lease  was  all  read  over  by  the  auctioneer  at  the  time  of  the 
sale,  who  said  mistakenly  that  it  was  a  free  public  house,  and  that  the 
covenant  about  the  beer  had  been  decided  to  bo  bad.  Held,  that  a 
purchaser  who  heard  the  lease  read  over,  was  not  bound  under  these 
circumstances  to  complete  the  purchase,  but  was  entitled  to  recover 
back  the  deposit. 

Monet  bad  and  received,  to  recover  back  the  sum  of  1052.  paid 
as  a  deposit  upon  the  purchase  of  the  lease  of  a  public-house 
called  the  General  Abercrombie. 

In  the  conditions  of  sale  this  was  described  as  ''  a  free  public  [  286  y 
house/'  that  is  to  say,  that  the  tenant  was  not  bound  by  the 
terms  of  the  lease  to  take  his  beer  from  any  particular  brewer. 
The  lease  in  fact  contained  a  proviso,  that  the  lessee  and  his 
assigns  should  take  all  their  beer  from  the  brewery  of  Elliott  k 
Co.  or  pay  a  very  high  advanced  rent.  At  the  sale  the  auctioneer 
read  over  the  whole  lease  in  the  hearing  of  the  bidders.  When 
he  came  to  the  clause  about  taking  the  beer,  he  was  asked,  How 
the  house  could  be  called  "  a  free  public  house?  "  He  answered, 
"  That  clause  has  been  done  away  with.  There  has  been  a  trial 
upon  it  before  Lord  Ellenborough,t  *who  has  decided  it  to  be       [  •287  j 

t  The  principle  adopted  in  a  modi-  Messrs.  Elliott  &  Call.    Flea  in  bar, 

fied  form  in  Flight  v.  Booth  (1834)  that  Messrs.  Elliott  &  Call  delivered 

1  Bing.  N.  C.  370,  377 ;  and  see  i2e  to  the  plaintiff  bad,  nauseous,  and 

DavU  and   Cavey  (1888)  40  Ch.  D.  unwholesome  beer,   to  be   sold   by 

601,  608,  58  L.  J.  Ch.  143,  60  L.  T.  him  in  his  public  house,  by  reason 

100, and i?ei^au;ce^^ and  £roZme«(  1889)  whereof  he   lost  divers  customers; 

42  Ch.  D.  150,  159,  58  L.  J.  Ch.  763,  that  he  required  Messrs.  Elliott  & 

61  L.  T.  105.— E.  C.  Call  to  take  back  the  bad  beer  and 

X  The  case  alluded  to  was  Cooper  send  him  some  which  was  good,  but 
V.  TwihUly  tried  before  Lord  Ellen-  they  refused  to  do  so;  and  there- 
borough  at  the  Westminster  Sittings  upon,  and  not  before,  for  the  neces- 
after  Trinity  Term,  1808.  sary  supply   of  his    customers,   he 

Beplevin  for  taking  the  plaintiff's  purchased  beer  from  other  persons, 

goods  in   the  General  Abercrombie  Replication,  de  injuria  sua  propria 

public  house.    Avowry  for   arrears  absque  tali  camd, 
of  an  advanced  rent,  on  account  of 

the  plaintiff  not  having  purchased  Lord  Ellenbobotjgh  said,  in  sum- 

the   beer    sold    in   his  house  from  ming  up  to  the  jury,  **  I  hope  this  is 

3  F  2 
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JoN'KH       bod.    I  warrant  it  as  a  free  public  honse,  and  sell  it  as  sach/* 

Bdnbt.       The  plaintiff  was  the  highest  bidder,  and  paid   100   guineas 

deposit ;  but  finding  that  the  clause  might  still  be  enforced,  he 

refused  to  complete  the  purchase,  and  insisted  on  being  paid 

back  the  de2)0sit. 

Garron\  S.-6.,  for  the  defendant,  contended,  that  the  action 
could  not  be  maintained,  as  the  plaintiff  heard  the  whole  lease 
read  over,  and  could  neither  complain  of  concealment  nor  decep- 
tion. He  had  an  opportunity  of  judging  for  himself  respecting; 
the  operation  of  the  objectionable  clause,  or  cf  taking  the  opinion 
of  his  professional  adviser.  The  auctioneer  was  certainly  mis- 
taken as  to  the  effect  of  Lord  Ellenborough's  decision  in  the 
case  of  Cooper  v.  Twihill,  but  in  giving  an  opinion  upon  that 
subject  he  could  not  l>e  considered  as  acting  in  his  capacity  of 
auctioneer,  and  his  mistake  could  not  vitiate  the  sale. 

[  2«^  ]        Lord  Ellenborouoh  : 

In  the  conditions  of  sale  this  is  stated  to  be  ''  a  free  public 
house.*'  Had  the  auctioneer  afterwards  verbally  contradicted 
this,  I  should  have  paid  very  little  attention  to  what  he  said  from 
his  pulpit.  Men  cannot  tell  what  contracts  they  enter  into,  if 
the  written  conditions  of  sale  are  to  be  controlled  by  the  babble  of 
the  auction  room.     But  here  the  auctioneer  at  the  time  of  the 

the  last  time  I  shall  noe  such  a  pro*  had  gone  on  selling  beer  of  a  bad 

TiHion  in  any  Ioum)  ;  for  it  is  too  much  quality,  with  notico  to  him  that  it 

that  any  man  should  by  his  own  act,  was  so,  and  any  material  injury  had 

without  the  intervention  of  a  Court,  been  produced  to  any  of  his  Majosity^s 

be  enabled  to  proceed  in  a  summary  subjects  by  drinking  it,  he  would 

Way,  and  to  distrain  grain  manu  for  clearly  have  been  liable  to  all  the 

that  which  is  a  penalty.    The  whole  consequences  of  a  criminal  proeecu- 

of  thoee  leases  by  which  people  of  tion  for  selling  beer  of  so  noxious  a 

the  description  of  the  plaintiff  are  quality.     It  was  therefore  no  more 

prevented  from  having  the  article  than  what  was  due  to  himself,  for 

they  deal  in  from  those  who  will  his    own    indemnification,    that    he 

«orve  them  best,  are  extremely  in-  should  apply  for  beer  elsewhere,  if 

jurious  to  the  public  interest  and  he  was  ill  served  by  his  own  land- 

welfare.    However,  no  man  is  bound  lord." 

to  make  himself  a  sacrifice  to  such  a  The  plaintiff  had  a  verdict. 
covenant  as  this.    On  the  contrary, 

it  is  his  duty  in  respect  to  the  public  Vide  Hdcomhe  v.  Hew$<m,  II  B.  E. 

health,  to  resist  it.     If  the  plaintiff  746  (2  Camp.  391). 


voL.xm.]  1812.    K.  B.    8  CAMP.  288.  805 

sale  declared  that  be  warranted  and  sold  this  as  a  free  public  Jonbs 
house.  Under  these  circumstances  a  bidder  was  not  bound  ednet. 
to  attend  to  the  clauses  of  the  lease  or  to  consider  their  legal 

operation. 

Verdict  for  the  plaintiff  A 


SIMPSON  AND  Another  v.  SWAN.  im2. 

(3  Uamp.  291—294.)  DfcU. 

Wbere  a  factor  upon  selling  goods  takes  a  security  payable  to  himself  [  291  ] 
from  the  purchaser,  and  gives  his  own  security  to  the  principal  for  tho 
net  proceeds,  without  disclosing  the  name  of  the  purchaser;  if  the  latter 
becomes  insolvent  before  paying  his  security,  the  factor  cannot  compel 
the  principal  to  refund  the  money  received  by  him  as  the  price  of  the 
goods. 

Money  had  and  received  will  not  lie  where  the  plaintiff  upon  the 
same  transaction  would  be  liable  to  a  cross  action  to  recover  damages  to 
an  equal  amount. 

This  was  an  action  for  money  had  and  received  to  recover  the 
sum  of  210Z. 

The  defendant,  a  leather  manufacturer  at  Edinburgh,  employed 
the  plaintiffs  as  his  factors  in  London,  to  dispose  of  goods  which 
he  consigned  to  them.  Their  course  was,  to  sell  these  goods  for 
a  commission  of  two  and  a  half  per  cent.  When  they  stand  del 
credere,  they  have  a  commission  of  four  or  five  per  cent. 
Having  sold  the  defendant's  goods,  they  usually  took  bills  of 
exchange  at  four  months  from  the  purchasers.  They  then 
remitted  to  the  defendant  their  own  promissory  notes  for  the  net 
proceeds,  falling  due  a  day  or  two  later  than  the  bills  of  exchange. 
They  never  informed  the  defendant  who  the  purchasers  were,  or 
that  any  securities  were  taken  from  them.  The  parcel  of  goods 
in  question  were  received  by  the  plaintiffs  on  the  8th  of  October, 
and  on  the  12th  of  December  sold  for  2161.  to  one  Beckwith,  who 
then  accepted  a  bill  for  the  amount,  payable  to  the  plaintiffs  at 
four  months  after  date.  On  the  following  day  the  plaintiffs  sent 
the  defendant  an  account  sales,  merely  mentioning  the  price  for 
which  the  goods  were  sold,  and  the  deduction  for  commission  and 
charges,  and  inclosed  their  promissory  note  for  the  net  proceeds, 

t  Vide  Ounnts  v.  Erhart,  2  R.  E.  769  (1  H.  Bl.  289). 
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RiMPsox     which  came  to  2101.     On  the  9th  of  March  following  Beckwith 
f.  stopped  payment,  and  then,  for  the  first  time,  the  plaintiffs  in- 

BwAK.  formed  the  defendant  that  he  was  *the  purchaser  of  the  goods, 
^  ^  and  that  the  defendant  must  consider  him  as  his  debtor.  They 
likewise  requested  that  the  defendant  would  return  their  pro- 
missory note  cancelled,  or  remit  them  money  to  take  it  up.  The 
defendant  had  negotiated  the  note,  and  when  it  became  dae  it 
was  paid  by  the  plaintiffs  out  of  their  own  funds.  They  now 
attempted  to  prove  that  this  transaction  was  conducted  according 
to  the  general  usage  of  the  leather  trade,  and  that  according  to 
that  usage,  where  the  purchaser  fails  after  giving  a  bill  of  exchange 
for  the  price  of  the  goods,  the  loss  falls  upon  the  principal, 
although  he  has  previously  obtained  a  security  from  the  factor 
for  the  amount.  But  it  turned  out  that  the  usage  is  various  with 
regard  to  the  mode  of  selling,  and  the  only  instances  established 
of  the  principal  refunding  upon  the  failure  of  the  purchaser  were 
where  the  factor  had  granted  acceptances  upon  the  goods  before 
the  sale.  The  witnesses  likewise  stated  that  Beckwith  was 
generally  considered  to  be  in  insolvent  circumstances  at  the  time 
the  goods  in  question  were  sold  to  him. 

Lord  Ellenborouoh  : 

If  there  had  been  an  universal  usage  of  trade,  that  under  these 
circumstances  the  principal  must  refund  to  the  factor  and  submit 
to  the  loss,  it  would  have  marked  the  contract  between  these 
parties.  But  the  usage  altogether  fails,  and  we  are  left  to  the 
reason  of  the  thing.  If  the  principal  draws  before  the  sale, 
it  is  very  reasonable  that  he  should  repay  the  money  when  the 
consideration  fails  on  which  the  factor  granted  the  acceptance. 
There  the  principal  is  deprived  of  no  information,  and  is  led 
*[  *293  J  into  no  error.  But  where,  after  the  sale  the  factor,  *without 
mentioning  to  whom  he  has  sold,  or  what  security  he  has  taken, 
remits  a  bill  of  exchange  or  promissory  note  for  the  net  proceeds, 
this  naturally  seems  to  close  the  transaction,  and  completely  lulls 
the  suspicion  of  the  principal.  He  has  no  means  of  resorting  to 
the  purchaser,  or  of  exercising  his  judgment  as  to  the  proper 
mode  of  securing  payment.  He  has  the  best  ground  to  suppose 
that  the  factor  has  actually  been  paid,  or  is  contented  to  take 
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upon  himself  the  responsibility  of  the  purchaser.    If  this  trans-      Simpson 

action  can  be  unravelled,  every  man  who  receives  a  bill  for  his  ^^  pother 

balance  may  be  called  upon  at  any  distance  of  time  to  refund.       swan. 

But  when  a  bill  is  given  in  this  way,  it  must  operate  as  a  final 

settlement  between  the  parties.    There  is  still  another  objection 

to  the  plaintiffs'  recovery.     This  is  an  action  for  money  had  and 

received,  which  is  an  equitable  action,  and  it  ought  not  to  succeed, 

unless    the  plaintiff's  claim  be    founded  in   equity  and  good 

conscience.  But  it  would  be  unjust  and  unconscientious  to  throw 

this  loss  upon  the  defendant,  if  it  arose  from  the  negligence 

or  misconduct  of  the  plaintiffs  themselves ;  and  we  have  had  it 

proved  that  Beckwith,  to  whom  these  goods  were  sold,  was 

notoriously  in  insolvent  circumstances  at  the  time  of  the  sale. 

Upon  that  evidence,  the  plaintiffs  would  be  liable  to  an  action  for 

selling  the  goods  to  him ;   and  on  that  ground  likewise,  they 

cannot  be  permitted  to  recover  back  the  money  they  paid  upon 

their  promissory  note,  which  they  might  be  compelled  to  repay  in 

the  shape  of  damages. 

Plaintiffs  nonsuited. 


FOWLEE  AND  Wife  v.  HOMER.  ^^'\' 

Dec.  12, 
(3  Camp.  294—296.)  

An  action  for  defamation  cannot  be  maintained  against  a  man  whose        [  ^^  1 
property  has  been  stolen,  and  who  upon  reasonable  grounds  of  suspicion 
charges  an  innocent  person  with  haying  stolen  it. 

This  was  an  action  for  defamation.    Plea,  the  general  issue. 

The  defendant  is  a  haberdasher.  On  a  Saturday  evening, 
while  he  was  absent,  Mrs.  Fowler  came  into  his  shop  and  bought 
some  goods.  Soon  after  she  was  gone,  his  shopman  missed  a 
roll  of  ribband,  and  mistakenly  supposed  that  she  had  stolen  it, 
but  did  not  then  pursue  her.  On  the  following  Monday,  as  she 
was  again  passing  the  shop,  the  shopman  pointed  her  out  to  the 
defendant  as  the  person  who  had  stolen  the  ribband.  The  defen- 
dant brought  her  into  the  shop,  and  accused  her  of  the  robbery, 
which  she  positively  denied.  He  then  carried  her  into  an  adjoining 
room,  and  sent  for  her  father,  to  whom  he  repeated  the  accusa- 


FowLEB      tion.    After  a  good  deal  of  altercation,  she  was  allowed  to  go 
^  ^^  ^'^     home,  and  there  the  matter  rested, 

HOMBB. 

r  295  ]       Lord  Ellbnborough  : 

I  am  clearly  of  opinion  that  this  action  cannot  be  maintained. 
There  appears  to  be  no  malice  on  the  part  of  the  defendant.  I 
suppose  this  lady  to  be  completely  innocent  of  the  offence  laid 
to  her  charge ;  but  she  has  not  been  wantonly  or  maUciously 
calumniated.  When  a  servant  represents  to  a  master  that  his 
goods  have  been  stolen  by  a  particular  individual,  it  is  justifiable 
for  the  master,  with  a  view  to  inquiry,  to  tax  that  individual  with 
the  theft;  and  although  the  suspicion  turns  out  to  be  erro- 
neous, the  law  gives  no  redress  to  the  party  accused.  The 
accusation,  though  unfounded,  was  not  malicioua  No  doubt  it 
may  prove  very  detrimental  to  the  object  of  it ;  but  this  is  one 
of  many  instances,  where  there  being  a  loss  without  an  inquiry, 
the  sufferer  must  consider  himself  not  wronged  but  unfortunate. 
If  the  defendant  had  continued  to  propagate  the  stoiy  to 
strangers,  that  would  have  furnished  evidence  of  malice ;  but  if 
he  could  not  lawfully  charge  the  person  suspected  on  reasonable 
grounds,  though  innocently,  of  having  committed  the  theft,  it 
would  be  quite  impossible  for  a  man  who  is  robbed  to  inquire 
with  any  safety  after  the  stolen  goods.  From  sitting  in  another 
place,  I  know  that  the  shopkeepers  of  this  town  are  subject  to 
the  most  enormous  pillage,  and  they  must  have  an  opportunity 
of  protecting  their  property,  and  bringing  offenders  to  justice. 

This  exposition  of  the  law  was  acquiesced  in  by  the  plaintiffs' 
counsel ;  but  an  instance  was  pointed  out  in  which  the  defendant 
had  rather  transgressed  the  line  of  investigation  above  laid  down, 
whereupon  the  parties  agreed  to  withdraw  a  juror. t 

t  Vide  M*Dougcdl  v.  Claridge,  10  arrest  on  a  suspicion  of  felony,  with- 

R.  E.   679  (1   Camp.  267),   and  the  out  a  warrant,  if  the  party  suspected 

authorities  there  referred  to.  of  the  charge  prove  innocent.  Samaei 

But  although  a  peace  officer  may,  v.  Payne,    Doug.   358 ;    Adamt  v- 

a  private  person  cannot,  justify  an  Moore,  Selw.  N.  P.  830. 
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DENT  V.  DUNN,  Executrix,  &c.  1812. 


(3  Camp.  296—298.) 


Dee,  12. 


The  maker  of  a  promissory  note  pays  money  into  the  hands  of  an  r  2^^  1 
agent  to  retire  it:  the  agent  tenders  the  money  to  the  holder  of  the 
note,  on  condition  of  having  it  delivered  up :  tiie  note  being  mislaid, 
this  condition  is  not  complied  with ;  and  the  agent  afterwards  becomes 
bankrupt  with  the  money  in  his  hands.  Held,  that  the  maker  was  still 
responsible  on  the  note ;  but  that  interest  was  not  recoverable  after  the 
time  of  the  tender.f 

This  was  an  action  on  two  promissory  notes  made  by  the 
testator. 

It  appeared  that  in  the  year  1805,  after  his  death,  the  defen- 
dant gave  her  agent  a  sum  of  money  for  the  purpose  of  taking 
them  up.  The  agent  went  to  the  plaintiff,  and  offered  to  pay 
him  the  principal  and  interest,  on  having  the  notes  delivered 
to  him.  The  plaintiff  having  then  mislaid  them,  could  not 
comply  with  this  condition.  The  agent  afterwards  failed,  with 
the  money  in  his  hands.  The  notes  were  not  discovered  till  a 
short  time  before  the  commencement  of  this  action. 

Burroughy  for  the  defendant,  insisted,  that  under  these  [  297  ] 
circumstances  the  action  could  not  be  maintained.  The  plaintiff 
had  made  the  holder  of  the  money  his  agent,  and  ought  to  bear 
the  loss.  The  sum  paid  for  the  purpose  of  taking  up  the  notes 
might  have  been  recovered  from  the  agent  by  the  plaintiff  as 
money  had  and  received  to  his  use. 

Lord  Ellenborouoh  : 

This  was  only  a  tender  of  payment,  which  could  not  extinguish 
the  debt.  The  money  in  the  hands  of  the  agent  was  not  to 
become  the  plaintiff's  till  the  condition  of  producing  the  notes 
was  complied  with.  The  holder  of  the  money  at  the  time  of  his 
failure  still  continued  the  agent  of  the  defendant.  No  credit  had 
been  given  to  him  by  the  plaintiff. 

A  question  then  arose,  as  to  what  interest  the  plaintiff  was 
entitled  to  recover. 

t  B.  cf  E.  Act,  1882,  s.  57  (3) ;  Chalmers,  4th  ed.  p.  195. 
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Dkkt       Lord  Ellekborouoh  : 


9, 


DuNy.  I  think  interest  ought  to  stop  from  the  offer  to  pay.   Interest, 

properly  speaking,  is  a  compensation  agreed  to  be  paid  for  the  use 
of  money  forborne  by  the  lender  at  the  borrower's  request.  It  is 
more  frequently  recovered  in  the  shape  of  damages  for  money 
improperly  retained  by  the  debtor  contrary  to  the  request  of  the 
creditor.  But  in  neither  of  these  ways  can  interest  continue  to 
run  after  an  offer  to  pay  the  principal,  upon  a  reasonable 
condition,  which  the  party  to  receive  it  refuses  or  is  not  in  a 
situation  to  fulfil. 

[  208  1  Verdict  for  the  principal  and  interest  doum  to 

the  tender  A 


1812.         TUCnVELL  V.  HEYMAlf   and   Another,  Executrix 
^lH*^-  AND  Executor,  &c. 

[  238  ]  (3  Camp.  298—299.) 

If  executors  neglect  to  give  orders  for  the  funeral  of  the  testator,  and 
have  sufficient  assets  for  that  purpose,  they  are  liable,  upon  an  implied 
promise,  to  the  person  who  furnishes  the  funeral  in  a  manner  suitable 
to  the  testator's  degree  and  circumstances. 

In  this  action  the  defendants  were  sued  as  executors  for  the 
funeral  expenses  of  the  testator,  who  left  considerable  property 
behind  him.     They  pleaded  merely  the  general  issue. 

The  reasonableness  of  the  plaintiff's  bill  was  not  denied ;  but 
it  appeared  that  the  defendants  had  given  no  orders  whatever 
respecting  the  funeral.  The  question  therefore  arose,  whether 
under  these  circumstances  they  were  liable  u]K)n  an  implied 
promise  to  the  plaintiff. 

Lord  Ellbnbobouoh  : 

I  think  the  defendants  are  liable  in  this  action.  It  is  allowed 
that  the  funeral  was  conducted  in  a  manner  suitable  to  the 
testator's  degree  and  circumstances,  and  that  the  plaintiff's 
charge  is  fair  and  reasonable.     The  defendants  do  not  deny 

t  Vide  CalUm  y.  Bragg,  ante,  p.  451  (15  East,  223). 
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that  ^they  have  assets.  Then  will  not  the  law  imply  a  promise 
on  their  part  to  satisfy  this  demand  ?  It  was  their  duty  to  see 
that  the  deceased  was  decently  interred ;  and  the  law  allows 
them  to  defray  the  reasonable  expense  of  doing  so  before  all 
other  debts  and  charges.  It  is  not  pretended  that  they  ordered 
any  one  else  to  furnish  the  funeral,  and  the  dead  body  could  not 
remain  on  the  surface  of  the  earth.  It  became  necessary  that 
some  one  should  see  it  consigned  to  the  grave  ;  and  I  think  the 
executors,  having  sufficient  assets,  are  liable  for  the  expense 
thus  incurred. 

Verdict  for  the  plaintiff  A 


TUQWKIiL 
V. 

Heyman 
and  Another. 

[•299  J 


PEITT  AND   Others  v.  FAIECLOUGH  and  Others. 

(3  Camp.  305—307.) 

Where  the  defendants  had  acknowledged  they  had  receiyed  a  letter  of 
a  particular  date  from  the  plaintiff,  which  upon  notice  they  did  not 
produce  at  the  trial :  Held,  that  an  entry  by  a  deceased  clerk  of  the 
plaintifE  in  a  letter  book,  professing  to  be  a  copy  of  a  letter  of  the  same 
date  from  the  plaintiff  to  the  defendants,  was  admissible  evidence  of  the 
contents  of  the  letter,  on  proof  that  according  to  the  plaintiff's  course 
of  business  the  letters  which  he  wrote  were  copied  by  this  clerk,  and 
then  sent  off  by  the  post,  and  that  in  other  instances  the  copies  so 
made  by  the  clerk  had  been  compared  with  the  originals,  and  always 
found  correct. 

This  was  an  action  for  not  accounting  for  goods  sent  out  by 
the  plaintiffs  from  London,  to  be  sold  on  commission  by  the 
defendants  in  the  West  Indies. 

A  notice  was  served  upon  the  defendants  to  produce  all  the 
letters  written  to  them  by  the  plaintiffs;  and  a  letter  was 
given  in  evidence,  written  to  the  plaintiffs  by  the  defendants,  in 
which  they  acknowledge  the  *receipt  of  a  letter  from  the 
plaintiffs,  dated  18th  December,  1807.  This  letter,  which  was 
alleged  to  contain  a  copy  of  the  invoice  of  the  goods,  together 
with  directions  for  selling  them,  being  called  for,  was  not 
produced. 


t  In  case  of  necessity,  a  stranger 
may  direct  the  funeral,  and  defray 
the  expense  out  of  the   deceased's 


effects,  without  rendering  himself 
liable  as  executor  de  son  tort,  Yin. 
Abr.  Executor,  B.  a,  24. 


1812. 
Dee,  18. 

[305] 


[  ♦306  1 


Pritt  The  plaintiffs  then  proposed  to  give  secondary  evidence  of 

^  ers  .^g  contents  ;  and  with  this  view  called  one  of  their  clerks,  who 
\mf  othere"  ^^^^^  *^^*  when  this  letter  was  written,  and  a  considerable  time 
before  and  after,  one  Forbes,  now  deceased,  was  entering  clerk 
in  their  house ;  the  constant  course  of  business  was,  for  the 
senior  partner  to  write  all  the  letters ;  they  were  then  handed 
over  to  Forbes,  who  copied  them  in  the  letter  book,  and  imme- 
diately after  sent  them  off  by  the  post ;  the  witness  had  frequently 
compared  the  copies  so  taken  with  the  originals,  and  always 
found  them  correct.  In  the  book  which  was  produced  there 
appeared  entered  in  the  hand-writing  of  Forbes  what  professed 
to  be  a  copy  of  a  letter  from  the  plaintiffs  to  the  defendants, 
dated  18th  December,  1807 ;  the  witness  never  saw  the  original ; 
but  he  had  no  doubt,  from  the  course  of  business,  that  an  original 
letter,  of  the  same  tenor  with  the  copy,  had  been  written  by  the 
senior  partner  of  the  house,  and  regularly  forwarded  to  the 
defendants  the  day  it  bore  date.  The  question  was.  Whether 
the  entry  in  the  letter-book  in  the  hand-writing  of  Forbes  could, 
under  these  circumstances,  be  read  to  prove  the  contents  of  the 
letter  ? 

Scarlett,  for  the  defendants,  insisted  that  the  entry  was  no 
[  ♦307  ]       evidence  without  previous  proof  that  a  letter  *of  which  it  was 
a  correct  copy,  had  been  written  and  regularly  sent  off  by  the 
post. 

Lord  Ellenborouoh  : 

The  rules  of  evidence  must  expand  according  to  the  exigencies  of 
society.  I  remember  the  innovation  of  receiving  evidence  of  the 
hand-writing  of  attesting  witnesses  abroad  to  prove  the  execution 
of  deeds.  This  entry,  I  think,  is  reasonable  evidence  to  prove 
the  contents  of  the  letter  of  18th  December,  1807,  which  the 
defendants  acknowledge  they  received,  and  which  they  do  not 
produce  upon  a  notice  for  that  purpose.  We  know  that  it  is  the 
habit  of  merchants  to  keep  such  a  book ;  and  a  witness  has 
sworn  that  the  book  in  question  was  kept  with  great  punctuality. 
Therefore,  if  the  entry  in  Forbes's  hand-writing  were  not  admitted, 
there  would  be  no  way  in  which  the  most  careful  merchant 
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could  prove  the  contents  of  a  letter  after  the  death  of  his  enter-        Pbitt 

Aii'l  Others 

ing  clerk.    I  will  therefore  allow  the  entry  to  be  read  as  primd  y. 

facie  evidence,  and  the  defendants  may  rebut  it  by  producing  the  ^a^TcHhc^" 

original. 

The  plaintiff's  had  a  i^erdictA 


C.  p.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


HAIGH  AND   Others,  Assignees,  &c.  op  LAZAEUS  &       is  12. 
COHEN,   Bankrupts,  v.  DE  LA  COUE.  ^— 

(3  Camp.  319—320.)  [  319  ] 

If  goods  are  fraudulently  oyervalued  in  a  policy  of  insurance  with 
intent  to  cheat  the  underwriters,  the  contract  is  entirely  vitiated,  and 
the  assured  cannot  recover  even  for  the  value  actually  on  board. 

This  was  an  action  on  a  policy  of  insurance  on  goods  valued 
at  5,000Z.  on  board  the  Maria  at  and  from  London  to  Per- 
nambucco. 

In  this  case  the  defendant  had  signed  an  adjustment,  on 
invoices  and  bills  of  lading  being  produced  to  him  which  had 
been  furnished  by  the  assured,  representing  that  goods  above  the 
value  of  5,OO0Z.  had  been  shipped  by  them  on  board  the  Maria. 
These  invoices  were  now  proved  to  have  been  fictitious,  and  the 
bills  of  lading  to  have  been  interpolated  after  they  were  signed 
by  the  captain.  In  fact,  goods  were  shipped  by  the  bankrupts  to 
the  value  of  1,4002.  and  no  more.     The  ship  was  afterwards  run 

t  Iq    Price  v.    Lord    Torrington,  action  on  a  tailor*s  bill,    '*a  shop 

Salk.  285,  which  was  an  action  for  book  was  allowed  for  evidence,   it 

beer  sold  and  delivered,  it  appearing  being  proved  that  the  servant  that 

that  the  draymen  were  in  the  habit  writ  the  book  was  dead,  and  this 

of  coming  every  night  to  the  clerk  was  his  hand,  and  he  accustomed  to 

of  the  brew-house,  and  giving  him  make  the  entries."    Pitman  v.  Mad- 

an  account  of  the  beer  they  had  deli-  (fox,  Salk.  690.     But  the  entry  of  a 

vered  out,  which  ho  set  down  in  a  deceased  servant  is  not  admissible, 

book  kept  for  that  purpose,  *to  which  without  evidence  of  his  usual  course     [  •308, ».  J 

they  set  their  hands ;  on  proof  that  a  of  dealing  and  his  general  punctu- 

particular    dra3rman  was    dead,   an  ality.     Clerk  v.  Bedford,  Bui.  N.  P. 

entry  in  this  book  signed  by  him  282;  vide  2>oe  v.  Rohson,  15  East,  32, 

was  held  good  evidence  of  a  delivery  atUe,  p.   360 ;   Hagedorn  v.  HeiJ,   3 

to  charge  the  defendant.    So  in  an  Camp.  377. 


4 


814  TOL.XIU.J         1812.    C.  P.    8  CAMP.  819—820. 

Haioh  away  with  and  carried  to  the  West  Indies,  where  the  cargo  was 
Amignecs,  bi:  disposed  of  bj  a  person  whom  the  bankrupts  put  on  board  in 
and^oHw!   quality  of  supercargo. 

Bankrupts, 

De  la  Coub.  Shepherd,  Serjt.,  for  the  plaintiffs,  allowed  they  could  not 

recover  to  the  full  amount  of  the  valuation  in  the  policy ;  but 
insisted  that  as  there  were  some  goods  on  board  belonging  to  the 
bankrupts,  the  assignees  had  a  right  to  a  verdict  pro  tanto. 
This  could  only  be  looked  upon  as  a  case  of  short  interest. 

[  *20  ]       Sib  James  Manspibld,  Ch.  J. : 

If  the  bankrupts  intended  from  the  beginning  to  cheat  the 
underwriters,  the  assignees  can  recover  nothing.  The  fraud 
entirely  vitiates  the  contract. 

Plaintiffs  nonsuited. 


INDEX. 


ACuuauLATION^Income  for  payment  of  debts.— Whero  a  trofit 
to  accumulate  may  poenbly  exceed  the  limits  defined  b^  the  rule  against 
perpetuities,  such  trust  is  void  ab  initio.  But  an  indefinite  trust  to  accu- 
mulate income  for  the  payment  of  debts  affecting  the  property  producing 
such  income  may  be  determined  at  any  time  by  payment  of  such  debts 
and  such  trust  is  not  affected  by  the  rule  against  perpetuities.  Lard  Souths 
ampton  Y.  Marquis  of  Hertford 18 

And  See  Will,  20. 

AFFIDAVIT.    See  Ne  Exeat  Begrno. 

AOBEBMSMT.  See  Landlord  and  Tenant,  and  Vendor  and  Pur- 
chaser. 

ALIEN — Consul  of  neutral  State. — An  alien,  carrying  on  trade  in  an 
enemy's  country,  though  resident  there  also  in  the  charact^  of  consul  of  a 
neutral  state,  considered  an  alien  enemy;  and  as  such  unable  to  sue, 
and  liable  to  confiscation.     Albretcht  t,  Sugsmann         .         .        .        .110 

AMBASSADOR— Privileges  of  ambassador's  servants.— It  is  not  a 
sufficient  justification  to  the  sheriff  for  refusing  to  execute  process,  that  the 
individual  against  whose  person  or  goods  it  issues  has  the  appointment  of 
domestic  servant  to  a  foreign  minister  at  our  Court,  and  that  notice  of  this 
has  been  stuck  up  at  the  sheriff's  office,  unless  the  appointment  be  bond  fide, 
Ddvalle  v.  PUmer 746 

ARBITRATION— -1.  Appointment  of  umpire — Stamp.--The  appoint- 
ment of  an  umpire  made  in  writing  by  two  arbitrators  requires  no  stamp. 
RovsUedge  v.  Thornton 734 

2.  Must  extend   to  all   matters   referred. — Disputes   existing 

between  the  master  and  owner  of  a  ship  touching  the  ship's  accounts  on  a 
certain  voyage,  they  referred  all  actions  and  causes  of  action  to  arbitrators, 
who  awardea  a  balance  to  be  paid  by  the  owner  to  the  master : — Ileld,  that 
upon  a  rule  for  an  attachment  for  non-payment  of  the  sum  awarded,  it  was 
not  competent  to  the  owner  to  claim  a  deduction  of  a  certain  sum,  the  price 
and  proceeds  of  certain  ^oods  shipped  on  their  joint  account,  the  whole  of 
whicn  price  had  been  paid  by  the  owner  in  the  first  instance,  on  the  ground 
that  that  particular  aaventure  had  not  been  submitted  to  nor  taken  into  the 
consideranon  of  the  arbitrators.    Smith  y.  Johnson 449 

3.  Passing  property  in  goods. — ^Under  a  submission  to  an  arbitra- 
tor of  all  matters  in  difference  between  landlord  and  tenant,  the  arbitrator 
awarded,  inter  alia,  that  a  stack  of  hay,  left  upon  the  premises  by  the  tenant, 
should  be  delivered  up  by  him  to  the  landlord  by  a  certain  cUiy,  upon  the 
tenant  being  paid  or  allowed  a  certain  sum  in  satisfaction  for  it :  Held,  that 


the  property  in  the  hay  did  not  pass  to  the  landlord  on  his  tender  of  the 
money,  by  the  mere  force  of  the  award,  against  tiie  consent  of  the  tenant, 
who  refused  to  accept  the  money  or  deliver  up  the  hay.     Hunter  v.  Rice   394 

ASSIGNMENT,  of  debt,  may  be  by  parol.     See  Debt,  1. 

AXJCTIONEEB.     See  Vendor  and  Purchaser,  6,  8. 

BAIL— Execution  of  incomplete  bond. — If  a  party  executes  a  bail  bond 
before  the  condition  is  filled  up,  it  is  void.    Powell  v.  Duff  .         .        .    785 

BANEEB— Embezzlement  by  bank  clerk.     See  Criminal  Law,  1. 

BANKBUPTCT— 1.  Act  of— Denial  to  creditors.— Act  of  bankruptcy 
by  denial  to  a  creditor  who  called,  not  for  money,  but  to  buy  goods,  mean- 
ing to  take  his  debt  out  in  that  way.    Ex  parte  White  .        .         .        .     166 

2.  Departure  firom  the  realm — Intention  to  delay  creditors.— 

Departure  from  the  realm  or  of  dwelling-house,  and  the  consequential  delay 
of  a  creditor,  is  not  an  act  of  bankruptcy  without  proof,  or  necessary 
inference,  of  an  intention  to  delay  at  the  instance  of  departure.  Ex  parte 
Osborne 54 

3.  Insurance  premiums — Set-off. — A  broker  who  is  indebted  to 

the  assignees  of  a  bankrupt  for  premiums  due  to  them  upon  policies  sub- 
scribed by  the  bankrupt  before  his  bankruptcy,  is  not  entitled  to  set  off 
returns  of  premiums  due  in  respect  of  ships  which  have  arrived  since 
the  bankruptcy.     Ooldachmidt  v.  Lyon 670 

4.  An  insurance  broker  who  is  indebted  to  the  effects  of  a  bank- 
rupt underwriter  for  premiums,  cannot,  without  an  especial  authority^,  set  off 
against  that  debt,  sums  due  from  the  underwriter  for  return  of  premium. 

Whether  the  returns  become  due  before  the  bankruptcy,  or  after  the 
bankruptcy.     Minett  v.  Forrester 676 

5.  Joint  and  separate  estates. —Under  a  joint  commission  of 

bankruptcy  there  is  no  proof  for  either  the  joint  or  separate  estate  against 
the  other,  imless  the  debt  arose  by  fraud,  as  distinguished  from  contract. 
Ex  parte  Harris .      65 

6.  Solvent  partners  may  prove  under  a  separate  commission  of 

bankruptcy  against  a  co- partner,  on  account  of  a  fraudulent  misapplica- 
tion of  the  partnership  property  by  the  bankrupt  to  his  own  use.  Ex  parte 
Yon(je     .............     135 

7.  Separate  commission  in  Ireland. — A  joint  commission  of 

bankruptcy  not  superseded  on  the  ground  of  a  previous  separate  oonunission, 
proceeding  in  Ireland. 

A  commission  of  bankruptcy  may  issue  in  England  pending  analogous 
proceedings  in  another  country.     Ex  parte  Cridland      ....    152 

8.  Ownership  of  bills — Bills  paid  into  bank  after  bankruptcy 

of  three  out  of  four  partners. — Under  an  agreement  to  pay  bills  indorsed 
into  a  country  bank,  on  discount  in  exchange  for  the  notes  of  the  bank, 
bills,  paid  in  after  the  bankruptcy  of  some  partners,  but  before  that  of  the 
whole  firm,  cannot  bo  retained  by  the  assignees.     Ex  parte  M'Qae       .    264 

9.  Securities  held  against  acceptances. — Securities,  held  by  a 

bankrupt  against  his  acceptances,  made  available  to  the  bill-holders  not 
directly,  but  through  the  equity  of  the  assignees  under  a  commission  of 
bankruptcy  against  the  acceptor,  to  have  them  applied  in  discharge  of  the 
acceptances.     Ex  parte  Waring 217 

And  see  Partnership,  3. 

BABBISTEB— Betainer.— In  the  case  of  counsel  the  practice,  not  to 
accept  a  retainer  against  a  former  client  from  the  adversary  without  giving 
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tho  client  notice  and  an  option,  is  relaxed:  but  such  retainer  ou;;lit  not  to 
be  accepted,  if  tlie  counsel  knows  what  may  be  prejudicial  to  tho  farmer 
client,  though  such  client  refuses  to  retain  him.  Earl  Choluwiidilty  v.  L'L 
(Hinton 183 

BILL  OF  EXCHANGE  and  PBOMISSOBT  NOTE— I.  Accidental 
destruction — Substituted  bills — Notice  of  dishonour. —  The  drawer  of 
two  bills  of  exchange,  before  they  became  due  received  notice  that  they  wore 
accidentally  destroyed,  and  was  called  upon  to  give  others  in  their  stoad 
according  to  the  statute  9  &  10  Wm.  III.  c.  17,  When  the  bills  were  dniwn, 
he  had  no  effects  in  the  hands  of  the  acceptors,  but  before  either  was  duo, 
tho  acceptors  were  indebted  to  him  to  an  amount  less  than  one  of  the  bills, 
and  became  bankrupt.  Held,  that  he  was  nevertheless  entitled  to  notice  of 
the  dishonour  of  both  bills.     Thackrai/  v.  lilarJcett         ....     783 

2.  Cancellation  by  mistake. — A  bill  of  exchange  having  been 

accepted  payable  at  L.'s,  with  a  direction  in  writing  on  it,  "  in  case  oi  w^wi 
to  apply  at  B.'s,"  and  having  been  dishonoured  when  due  at  L.'s,  and  there- 
upon brought  to  B.,  who,  thinking  that  it  had  been  made  pa}'^able  at  his 
house,  under  that  mistake  cancelled  the  acceptance ;  but  presently,  observ- 
ing the  mistake,  wrote  under  it  **  cancelled  by  mistake,"  and  signed  his 
initials  to  it ;  yet  nevertheless  paid  the  bill  for  the  honour  of  tho  plaintiffs, 
whose  indorsement  was  on  it :  held  that  the  plaintiffs,  on  proof  of  such 
cancellation  by  mistake,  might  recover  upon  the  bill  against  prior  iudorsers. 
R'lper  V.  Birkheck • 354 

3.  Notice  of  dishonour. — A  few  days  before  a  bill  of  exchan^ 

becomes  due,  the  acceptor  informs  the  drawer,  he  will  be  imable  to  pay  it, 
says  the  drawer  must  take  it  up,  and  gives  him  part  of  the  amount  to  assist 
him  in  doing  so :  The  drawer  receives  the  money  and  promises  to  tiike  up 
the  bill  accordingly.  Held,  that  in  an  action  by  the  indorsee  against  the 
drawer,  the  latter  might  nevertheless  set  up  as  a  defence,  that  the  bill  was 
not  duly  presented  for  payment,  and  that  he  had  not  regular  notice  of  its 
(lijshonour ;  but  that  the  sum  paid  him  by  the  acceptor,  was  money  had  and 
received  to  the  plaintiff's  use.    Baker  v.  Birch 767 

4.  Notice  of  the  dishonour  of  a  bill  of  exchange  or  promissory 

note,  may  be  given  tho  same  day  it  becomes  due,  as  soon  as  the  acceptor  or 
maker  has  refused  payment.     Burbridge  v.  Manners    ".         .         .         .     786 

5.  To  excuse  the  not  giving  of  regular  notice  of  the  dishonour 

of  a  bill  of  exchange  to  the  indorser,  it  is  not  onough  to  shew  that  the 
holder,  being  ignorant  of  his  residence,  made  inquiries  upon  the  subject  at 
the  place  whei*e  tho  bill  was  payable.     Bereridge  v.  Burgt's    .         ,         .     798 

6.  Parol  agreement  to  renew  promiBSory  note. — ^In  an  action 

on  a  promissory  note  or  bill  of  exchange,  the  defendant  cannot  g^ve  in 
evidence  a  parol  agreement  entered  into  when  it  was  drawn,  that  it  should 
be  renewed,  and  payment  should  not  be  demanded  when  it  became  due. 
Jloare  v.  Uraham 752 

7.  Payment  before  maturity— Negotiability. — Although  a  bill 

of  exchange  cannot  be  reissued  after  it  has  arrived  at  maturity  and  been 
once  paid,  yet  if  it  is  paid  and  afterwards  indorsed  before  it  becomes  due,  it 
is  a  valid  security  in  tho  hands  of  a  bond  fide  indorsee.     Burbridge  v.  Mannfn 

783 

^^  8.  Payment  must  be  demanded  at  place  named. — A  promissory 
note  of  the  defendants',  promising  to  pay  so  much  at  their  banking-house  at 
W.  requires  a  demand  of  payment  there,  in  order  to  give  the  holder  a  cause 
of  action,  if  it  be  not  paid.     Sanderson  v.  Bowes 299 

9.  Plea  of  tender. — The  maker  of  a  promissory  note  pays  money 

into  the  hands  of  an  agent  to  retire  it :  the  agent  tenders  the  money  to  tue 

B.R. — ^VOL.  XIII.  3   G 
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holder  of  tho  note,  on  condition  of  having  it  delivered  up :  the  note  being 
mislaid,  this  condition  ia  not  complied  with ;  and  the  agent  afterwards 
becomes  bankrupt  with  the  money  in  his  hands.  Held,  that  the  maker  was 
still  responsible  on  the  note.    Dent  v.  Uuun 809 

BILL  OF  SXOHAKGE  and  FB0HI860BT  NOTE— 10.  Prestenta- 
Hon. — Where  a  bill  was  drawn  and  accepted  for  the  accommodation  of 
the  indorser,  which  was  not  duly  pi-esented  for  payment  when  due,  by 


declaration  filed,  for  further  time  to  make  payment  of  the  bill;  which 
declaration  alleged  the  fact  that  the  bill  was  duly  presented  for  payment ; 
that  is  evidence  of  a  waiver  of  the  objection,  with  notice  of  the  fact  of  which 
he  had  the  means  of  informing  himself.     Jlopley  v.  Du/resne        •        .     463 

And  tee  Payment,  and  Vendor  and  Purchaaar,  9. 

BBIDOE — Bepair. — A  new  and  substantive  bridge,  of  public  utility, 
built  within  tho  limit  of  one  county  and  adopted  by  the  public,  is  repairable 
bv  the  inhabitants  of  that  county,  although  it  be  built  within  .*iOO  feet  of  an 
old  bridge,  repairable  by  the  inhabitants  of  another  county,  who  were  bound 
by  statute  to  maintain  such  300  feet  of  road,  though  lying  in  the  other 
oounty.     Ji.  V.  2'he  MiahiianU  of  the  County  of  Devon  .         •         .     285 

CHABITY — 1.  Kanagement  of.-  The  internal  management  of  a  charity 
is  the  exclusive  subject  of  visitatorial  jurisdiction :  but  imder  a  trust  as  to 
the  revenue  abuse  by  misapplication  will  be  controlled  by  the  Court. 

Power  of  leasing  in  trustees  of  a  charity  controlled  for  the  benefit  of  the 
charity.     Ex  jntrte  lierkhamjtstead  Free  School 43 

—  2.  Petition  —  Adverse  claim  to  land.  —  Belief  for  charities  by 
petition,  under  52  Geo.  III.  c.  101,  being  limited  to  questions  of  abuse  of 
trust  as  between  the  trustees  and  the  objects  of  the  charity,  is  not  applicable 
to  an  adverse  claim  to  laud,  as  having  formerly  belonged  to  the  charity. 
Expttrte  Jieea 132 

Ami  Bee  Will,  7. 

CHXJBCH— Lecturer— Licence  to  preach— Mandamus.— The  Court 
discharged  a  rule  for  a  mandamus  to  the  Bishop  of  London  to  licence  a  clerk 
clect(Kl  to  an  endowed  lectureship  in  a  parish  church,  upon  affidavit  made  by 
the  Bishop  that  the  party  electeu  had  been  admitted  before  him  with  a  view  to 
his  being  **  approved  and  licensed  "  (which  are  the  words  of  the  stat.  13  &  14 
Oar.  II.  c.  4,  s.  19,  imposing  that  function  upon  the  Archbishop  or  Bishop 
before  any  lecturer  may  lawfully  preach) ;  that  he  had  made  diligent  inquiry 
concerning  his  conduct  and  ministrv,  and  being  convinced  from  such  inquiry 
that  he  was  not  a  fit  pei*son  to  be  allowed  to  lecture,  he  had  oonscientiously 
determined,  after  having  heard  him,  that  ho  could  not  approve  or  licence 
him  thereunto.  And  the  rule  which  included  the  Archbishop  of  Canterbury, 
OS  well  aH  the  Bishop,  in  the  alternative,  was  also  discharged  as  against  the 
former  (against  whom  it  was  not  pressed) ;  though  it  was  considered  to  be 
equally  o])en  to  the  partv  to  moke  a  substantive  application  against  the 
Archbishop,  if  he  declined  to  inquire  as  to  his  fitness,  with  a  view  to  approve 
or  disapprove  of  him  as  a  fit  person  to  be  licensed.  R,  v.  2'he  Archhuhop  of 
Canterbury  and  The  Bishoj)  of  Londwi 400 

COMMON  —  Evidence  of  Grant.  —  Common  appurtenant  may  be 
claimed,  as  well  by  grant  within  time  of  memory,  as  by  prescription :  and 
after  a  imity  of  possession  in  the  lord  of  the  land,  in  res])ect  of  which  the 
ri^ht  of  common  was  claimed,  with  the  Boil  and  freehold  of  the  waste, 
evidence  that  the  lord's  tenant  of  the  land  had  for  fifty  years  past  enjoyed 
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the  right  of  common  on  the  waste  is  evidence  for  the  jury  to  presume  a  new 
grant  of  common  as  appurtenant.     Cowlam  y.  Slack      .        .         .        .401 

CONFLICT  OF  LAWS — Law  of  inheritance.— Questions  affecting 
inheritance  of  laud  and  the  liability  of  the  heir  aro  governed  by  the  law  of 
the  country  where  the  land  is  situate.    Brodie  v.  Barry        ...      37 

CONTRACT— Intoxication  of  party — Void  agreement. — An  apjee- 
ment  signed  by  a  person  in  a  state  of  complete  intoxication  is  void.  Pitt  v. 
Smith 741 

COPYHOLD — Surrender  bv  feme  covert. — If  a  copyhold  be  surrendered 
to  such  uses  as  a  feme  covert  shall  by  will  or  codicil  appoint,  a  will  made 
by  her  in  the  lifetime  of  her  husband  is  a  good  execution.  Driver,  d.  Berry 
V.  ThompBvn 592 

COPYBIGHT — 1.  Private  letters.— The  copyright  in  private  lottere  of 
a  literary  character  remains  in  the  writer  after  transmission,  and  may  be 
protected  by  injunction  against  publication.  But  the  publication  of  a 
private  letter  ma^  be  justified  where  it  is  necessary  to  vindicate  the  publisher 
from  an  imputation  of  giving  false  intelligence,  which  the  writer  of  the 
letter  has  publicly  cast  upon  him.     Lady  Perceval  v.  Phipps         .        .         1 

2.  Translation. — Copyright  in  translation,  whether  produced  by 

personal  application  and  expense,  or  gift,  protected  by  injunction.  Wyutt  v. 
Barnard 141 

COVENANT — To  take  beer  from  particidar  brewer.  See  Vendor 
and  Purchaser,  6. 

CBimNAL  LAW— 1.  Embezzlement  by  bank  clerk— Fictitious 
entry  in  ledger. — ^A  banker's  clerk  enters  a  fictitious  sum  in  the  ledger  to 
the  credit  of  a  customer,  and  tells  him  he  has  paid  that  sum  to  his  account ; 
and  on  the  faith  of  it  obtains  from  the  customer  his  cheque  on  the  bankers, 
which  the  prisoner  pays  to  himself  by  bank-notes  from  the  till,  and  enters 
in  the  waste-book  a  true  account  of  the  chenque,  drawer,  and  notes,  as  paid 
to  '*a  man.''  This  was  held  a  felonious  taking  of  the  notes  from  the  till. 
B.  V.  Ilammon 596 

2.  Felony — Illness  of  juryman — Impanelment  of  fresh  ^'ury. — 

If  after  indictment,  ari'aignment,  the  jury  charged,  and  evidence  ^ven,  on 
a  capital  offence,  one  of  the  jurymen  becomes  incapable  through  illness,  of 
proceeding  to  verdict,  the  Court  of  oyer  and  terminer  may  discharge  the 
jury,  and  charge  a  fresh  jury  with  the  piisoner,  and  convict  him.  i?.  v. 
Edwards 601 

3.  Perjury. — A  false  averment  of  belief  made  on  oath  will  sustain 

an  indictment  for  perjury.    Dretv  v.  Drew 51 

4.  Wounding — ^Resistance  to  lawful  apprehension — Notice  of 

purpose. — It  is  not  an  offence  within  43  Geo.  III.  c.  58,  if  the  cutting  took 
place  in  an  attempt  to  apprehend  the  prisoner  previous  to  any  notification 
being  made  to  him  of  the  purpose  for  which  he  was  laid  hold  of.  B,  v. 
Bicketts 753 

DEBT — 1.  Equitable  assignment. — An  equitable  assignment  of  a  debt 
may  be  by  parol  as  well  as  by  deed.    Heath  v.  Ilall     .        .        .        .610 

2.  Illegal  sectirity. — If  an  illegal  security  be  gjiven  for  a  legal  sub- 
sisting debt,  although  the  security  is  void,  the  debt  is  not  extinguished. 
Phillips  V.  Cockayne 769 

And  See  Ne  Exeat  Regno. 

S  o   2 
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BEEB—CoTenaxit  to  stand  seised. — A  deed  wluch  may  take  effect  as  a 
covenant  to  stand  seised,  is  good,  though  the  use  is  to  arise  after  the  decease 
of  the  covenantor,  and  though  he  does  not  affect  thereby  to  dispose  of  the 
freehold  in  the  meantime.     />o^,  d.  Dyke  y.  Whittingham      .         .         .     ob\ 

And  tee  Election,  1. 

BSFAKATION — 1.  Accusation  of  theft— Seasonable  grounds  of 
siupicion. — An  action  for  defamation  cannot  be  maintained  against  a  man 
whotie  property  has  been  stolen,  and  who  upon  reasonable  grounds  of 
suHpicidu  charges  an  inpocent  person  with  having  stolen  it.  FmvUr  v. 
Ilumer 807 

2.    Written  words. — An  action  may  be  maintained  for  words 

written,  for  which  an  action  could  not  be  maintained  if  they  were  merely 
spoken.     Thorley  y.  Lord  Kerry    ........     626 

EASEMENT — ^Light— Enlargement  of  window. — If  an  ancient  win- 
dow be  raised  and  enlarged,  the  owner  of  the  adjoining  land  cannot  law- 
fully obstruct  the  passaee  of  light  to  any  part  of  the  space  occupied  bv  the 
ancient  window,  although  a  greater  portion  of  light  be  admitted  througb  the 
unobstructed  part  of  tne  enlarged  window  than  was  anciently  enjoyed. 
Chandler  y.  Thomp9on 756 

ELECTION — 1.  Election  upon  a  deed. — Distinction  upon  election 
between  a  deed  and  a  will.  Upon  election  against  a  marriage  settlement, 
as  operating  a  contract,  an  injunction  was  granted  on  the  principle  of 
forfeiture,     (ireen  y.  Green 277 

2.  Scotch  heritable  property. — By  Scotch  law  the  heir  of  herit- 
able property  is  put  to  his  election  by  a  legacy  of  personal  estate,  although 
the  will  cannot  operate  on  heritable  property.  Ilence  an  English  will  of 
p3rfsonal  estate  may  raise  a  case  of  election  as  against  the  heir  of  heritable 
projierty  in  Scotland.     Brodie  y.  Barry 37 

^m/«rf  Will,  10. 

ESTATE.     See  Deed. 

EVIDENCE — 1.  Of  contents  of  letter  not  produced  after  notice. — 
AVliore  the  defendants  had  acknowledged  they  had  received  a  letter  of  a  par- 
ticular date  from  the  plaintitf ,  which  upon  notice  they  did  not  produce  at  the 
trial ;  -  -hold,  that  an  entry  by  a  deceased  clerk  of  the  plaintiff  in  a  letter  book, 
T'rof eK^in<?  to  bo  a  co]>y  of  a  letter  of  the  same  date  from  the  plaintiff  to  the 
dnfondunts,  was  admismble  evidence  of  the  contents  of  the  letter,  on  proof 
that  according  to  the  plaintiff's  course  of  business  the  letters  which  he  wrote 
were  copied  by  thin  clerk,  and  then  sent  off  by  the  post,  and  that  in  other 
instances  the  copies  so  made  by  the  clerk  had  been  compared  with  the 
originals,  and  always  found  correct.     Pritty,  Fairchuyh     .        .         .811 

2.  Document—Duplicate  of  autograph  original. — ^The  duplicate 

of  a  writing  taken  from  the  autograph  of  one  impression,  by  means  of  a 
copying  machine,  cannot  be  road  in  evidence  as  an  original.  Nudiu  v. 
Murray 796 

3.  Entries  in  solicitor's  books. — Entrios  of  charges  made  by  an 

aitomey  in  bin  books,  shewing  the  time  when  a  certain  lease  prepared  for  a 
flieut  of  his  was  executed  ;  which  charges  were  shewn  to  have  oeeii  paid ; 
ui-e  evidence  after  the  attoi*ney's  death,  to  shew  that  the  lease  executed 
under  a  power  to  lease  in  possession  and  not  in  reversion,  which  lease  bore 
(Into  the  3 1  (it  of  August,  1770,  and  purported  to  grant  a  term  from  the 
29th  of  September  then  next  ensuing,  was  not  in  fa(S  executed  till  after  the 
29  Lh  of  September,  inasmuch  as  the  charge  for  drawing  and  engrossing  the 
ioiwe  was  under  the  date  of  "October,  1770."  Doe^  Lessee  of  Reece  y. 
ltob6on 361 
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EVIDENCE— 4.  Of  death  without  issue.— Proof  by  one  of  a  family, 
that  many  years  before,  a  younger  brother  of  the  person  last  seized  had 
gone  abroad,  and  that  the  repute  of  the  family  was  that  he  had  died  there, 
and  that  the  witness  had  never  heard  in  the  family  of  his  having  Been 
married,  is  prima  facie  evidence  that  the  party  was  dead  without  lawful 
issue,  to  entitle  the  next  claimant  by  descent  to  recover  in  ejectment. 
Doe,  Lessee  of  Banning  v.  Griffin 474 

5.  Of  seisin. — The  declarations  of  a  deceased  occupier  of  land  of 

whom  he  held  the  land,  are  evidence  of  the  seisin  of  that  person.  But  it 
must  first  be  shewn  that  the  land  the  deceased  occupied  was  the  land  now  in 
the  tenant's  possession.     Pmctahhy  d.  Uncle  v.  WaUon  .         .         .     552 

6.  Inquisition  taken  under  commission  of  lunacy. — Where  to 

an  action  against  executors  on  the  bond  of  their  testator,  they  Bot  up  lunacy 
as  a  defence,  an  inquisition  taken  under  a  commission  of  lunacy  against  tho 
testator  after  the  execution  of  the  bond,  finding  that  he  had  been  a  lunatic 
from  a  day  antecedent  to  that,  without  any  lucid  interval,  is  admissible 
evidence,  though  it  is  not  conclusive.     Faiihler  y.  Silk         .        .        .771 

7.  Of  grant  of  Common.     See  Common. 

E2CECUT0BS— 1.  Liability  for  cost  of  ftineral  ordered  by  others.— 
If  executors  neglect  to  give  orders  for  the  funeral  of  the  testator,  and  have 
sufficient  assets  for  that  purpose,  they  are  liable,  upon  an  implied  promise, 
to  the  person  who  furnishes  the  funeral  in  a  manner  sidtable  to  the  testator's 
degree  and  circumstances.     TtujtvtU  v.  Hey  man 810 

2.  Preferential  right  to  payment. — An  executor's  right  of  pre- 

fei-cnco  is  not  available  against  the  dissent  of  his  co-executors.  J.tpard  v. 
Vernon 13 

3.  Condition  requiring  executor's  consent  to  marriage.    See 

Will. 

FRAUD,  see  Insurance  (Marine),  18. 

FRAUDS,  STATUTE  OF.  See  Goods,  sale  of,  7 ;  and  Vendor  and 
Purchaser,  7,  8. 

GOODS,  SALE  OF— 1.  Alteration  in  sale-note  without  purchaser's 
consent. — A  material  alteration  in  a  sale-note  by  the  broker,  after  the  bargain 
made,  at  the  instance  of  the  seller,  without  the  consent  of  the  pui'chaser, 
annuls  the  insti-ument,  so  as  to  preclude  the  seller  from  recovering  u]K>n  the 
contract.     BvwtU  v.  iJivett 358 

2.  Non- delivery. — Contract  in  London  for  the  sale  of  tallow  from  a 

particular  ship,  on  arrival— to  be  taken  from  the  King's  landing  scale — if  it 
should  not  arrive  on  or  before  a  given  dav.  the  bargain  to  be  void.  The  ship 
was  wrecked  off  the  coast  of  Scotland ;  fcut  the  cargo  was  saved,  and  might 
have  been  forwarded  to  the  port  of  London  by  the  given  day.  The  vendors 
re-sold  the  tallow  in  Scotland.  The  purchasers  did  not  offer  them  any 
indemnity  if  they  would  bring  the  tallow  to  London.  Held,  that  under 
these  circumstances,  the  vendors  were  not  answerable  for  the  non-delivery 
of  the  tallow.     Me  v.  Thornton 799 

3.  Obligation  of  vendor  to  insure. — WTiero  a  person  in  the 

country  gives  an  order  to  a  tradesman  in  London  with  whom  he  has  been 
in  the  habit  of  dealing,  to  send  him  down  more  goods  by  a  particular  coach, 
and  at  the  oilice  of  this  coach  there  is  a  notice  stuck  up,  intimating  that  the 
proprietors  will  not  be  answerable  for  goods  above  tne  value  of  oi.  unless 
msured,  it  is  enough  for  the  vendor  to  deliver  the  goods  ordered  at  this  office, 
although  they  be  above  the  value  of  5/.  without  insuring  them,  unless  he 
has  insured  for  the  purchaser  in  former  instances.     Cothay  v.  Tute      .     774 

4. Goods  sent  by  sea. — A  tradesman  at  one  i>ort  receiving  an  order 

to  forward  goods  to  a  person  at  another  port,  by  a  common  sea  carrier,  does 


not  sufficiently  perform  the  order  by  depositing  the  goods  at  the  receiving 
house  of  such  carrier,  with  directions  to  be  forwarded  to  their  place  of 
destination,  if  the  goods,  being  much  above  the  value  of  5/.,  to  which  the 
carrier's  liability  was  notoriously  limited,  be  not  specially  entered,  and  paid 
for  accordingly  ;  for  such  tradesman  has  an  implied  authority,  and  it  is  his 
duty  to  pay  any  extra  charge  necessary  to  insure  the  responsibility  of  ihe 
carrier  to  the  party  from  whom  he  received  the  order,  though  only  general 
in  the  terms  of  it :  and  in  case  of  non-delivery  by  the  carrier,  whose  respon- 
sibility was  lost  for  want  of  such  special  entry  and  payment,  the  tradesman 
cannot  recover  the  value  of  the  goods  against  the  person  from  whom  he  re- 
ceived the  order.     Clarke  v.  Uutchiua 283 

GOODS,  SALE  OP— 5.  Principal  or  agent.— A.,  a  merchant,  pur- 
chases goods  of  B.,  for  the  use  of  C,  who  is  present  and  selects  the  goods, 
and  stipulates  with  B.  the  price  and  other  terms  of  the  purchase.  A.  credits 
B.  with  the  amount,  and  debits  C.  with  the  amount  and  a  commission. 
B.  debits  A.  in  his  books  and  invoices.  B.  cannot  recover  the  price  of  the 
goods  against  C.     Addison  v.  Oandasaequi 689 

6.  Be-sale — Becovery  against  original  vendors. — The  defen- 
dants contracted  to  sell  to  K.  fifty  hogsheads  of  sugar,  called  double  loaves, 
at  100«.  per  cwt.,  to  be  delivered  free  on  board  a  British  ship :  K.  sold  to  the 
plaintiff  oy  the  same  description,  and  the  defendants  assented  to  the  re-sale, 
the  sugar  not  having  been  delivered  or  weighed :  Held,  that  the  plaintiff 
could  not  recover  for  it  in  trover  against  the  defendants,  the  first  vendors. 
Austen  v.  Craven 714 

7.  Unsigned  memorandum  of  contract — Statute  of  Prauds. — ^A 

memorandum  in  writing  of  a  contract  for  the  purchase  of  flour  by  the  defen- 
dant of  the  plaintiff,  a  miller,  taken  by  the  plaintiff's  rider,  in  his  common 
order  book,  without  any  signature,  is  not  a  sufficient  memorandum  in  writ- 
ing of  the  barga  n  within  the  Statute  of  Frauds,  to  bind  the  defendant ; 
though  it  was  read  over  to  him  by  his  desire  at  the  time  it  was  written. 
Cooper  V.  Smith 397 

And  see  Partnership,  8 ;  and  Ship,  2. 

GUARANTY— Must  be  in  writing. — ^Written  evidence  of  a  guarantee 
is  necessary  in  order  to  charge  one  man  with  responsibility  for  the  solvency 
of  another.     Ex  parte  Carr 158 

HIGHWAY — Bepair. — ^Where  the  burthen  of  repairing  a  highway  is 
transferred  by  a  public  Act  of  Parliament  from  the  parish  ^  other  persons, 
if  the  parish  bo  mdicted  for  not  repairing  the  highway,  there  is  no  occasion 
for  a  special  plea,  stating  who  are  bound  to  repair  it,  but  the  exemption  may 
be  taken  advantage  of  imder  the  general  issue,  of  Not  Guilty.  Although  a 
statute  enacts,  that  the  paving  of  a  particular  street  shall  be  under  the  care 
of  commissioners,  and  provides  a  fund  to  be  applied  to  that  purpose,  and 
another  statute  passed  for  paving  the  streets  of  tne  parish,  contains  a  clause 
that  it  shall  not  extend  to  the  particular  street,  the  inhabitants  of  the  parish 
are  not  exempted  from  their  common  law  liability  to  keep  that  street  in 
repair.     /?.  v.  The  Inhabitants  of  St,  Qeorge,  Hanover  Square         .         .     792 

And  see  Bridge. 

HUSBAND  AND  WIPE— 1.  Wife's  power  to  contract.— A  trades- 
man supplying  a  married  woman  living  apart  from  her  husband  with  furniture 
upon  hire,  does  not  thereby  divest  himself  of  the  present  right  of  property 
in  such  goods,  inasmuch  as  the  married  woman  was  incapable  of  acquiring 
it  bv  any  contract;  and  therefora  if  the  sheriff  take  such  goods  in  execution 
at  Vie  suit  of  the  husband's  creditor,  trover  lies  by  the  tradesman.  But  H 
the  contract  had  been  valid,  the  goods  being  let  to  hire  generally,  without 
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any  time  limited,  notice  to  determine  the  oonti*act  given  to  the  sheriff's 
officer,  and  not  to  the  other  contracting  party,  would  not  be  sufficienf  to 
determine  the  contract.    Smith  y.  The  Slieriff  of  Middlesex  ,        .        .     536 

HXTSBANl)  AND  WIFE— 2.  Husband's  liability  for  ^oods  sup- 
plied to  wife.-— If  wearing  apparel  is  supplied  to  a  married  woman  in 
quantities  unsuitable  to  her  husband's  decree,  and  without  his  knowledge, 
for  which  the  credit  is  given  to  her,  and  her  promissory  note  is  taken  in 
payment,  the  husband  is  not  liable  for  any  part  of  the  goods,  and  ia  an 
action  against  him  for  their  value,  is  not  bound  to  prove  tbat  his  wife  was 
supplied  with  suitable  wearing  apparel  from  any  other  quarter.  Metcalfe  v. 
Shaw 740 

And  see  Lunacy,  2. 

IVlTUNOTlON^ml.  Breach  of. — Breach  of  injunction  aftar  notice  of  the 
order  without  personal  service  of  the  injunction  or  order. 

A  solicitor,  falsely  representing  that  an  injunction  was  granted,  is  liable 
to  damages,  an  indictment,  and  to  be  struck  o£P  the  Roll.     Kimpton  v.  Eoe 

116 

2.  Erection   of  powder  magazine. — Jurisdiction  by  injunction, 

where  the  effect  will  be  to  stop  a  great  trading  concern,  exercised  with 
caution,  not  ex  parte,  but  on  notice,  with  the  opportunity  of  opposing  an 
affidavit,     Crowder  v.  Tinkler 267 

-yw-  3.  Sale  of  estate. — Injunction,  restraining  the  sale  of  an  estate 
until  answer  to  a  bill,  alleging  a  parol  agreement  to  exchange,  partly  per- 
formed by  the  plaintiff,  having  purchased  an  estate  for  the  purpose.  Curtis 
\,  The  Marquis  of  Buckingham 174 

INSX7BANCE  (TtfARTWE)— 1.  Abandonment. — A  ship  being  obliged 
to  put  into  a  place  of  safety  in  the  course  of  her  voyage,  in  consequence  of 
damage  incurred  by  a  sea- peril ;  if  the  owner  do  not  abandon,  but  merely 
apply  to  the  underwriters  for  directions  how  to  proceed  upon  an  estimate  of 
the  expenses  of  repair,  who  decline  interfering,  he  cannot  afterwards  convert 
it  into  a  total  loss,  on  account  of  the  expenses  of  the  salvage  being  found  in 
the  result  to  have  exceeded  the  value  of  the  ship.    Martin  v.  CrohiU  .    281 

2.  Declaration  of  total  loss  after  ineffectual  notice  of. — 

The  assured  of  goods  having  received  intelligence  on  the  8th  of  Jan.  1811, 
that  the  ship's  papers  were  taken  away  on  the  7th  of  Dec.  preceding,  by  the 
Swedish  (Government  within  whose  port  she  was,  did  not  give  notice  of 
abandonment  to  the  defendant  underwriter  till  the  17th  of  January :  but 
though  such  notice  was  too  late,  supposing  an  abandonment  to  be  necessaiy, 
yet  as  the  goods  wore  finally  seized  and  unladen  by  orders  of  that  Govern- 
ment on  the  30th  of  April  following,  it  was  held  that  the  ineffectual  notice 
of  abandonment  before  given  did  not  preclude  the  assured  from  recovering 
as  for  a  total  loss,  without  any  abandonment.    Mellish  v.  Andrews       .    351 

— 1^  3.  Alien  enemy— Bight  to  sue.— The  British  agent  effecting  a 
policy  of  insurance  on  behalf  of  alien  enemies,  who  became  enemies  after  the 
loss  happdned,  but  before  the  action  commenced,  is  entitled  to  recover  against 
the  underwriter,  who  had  only  pleaded  the  general  issue:  for  such  temporary 
suspension  during  the  war  of  the  assured  s  right  of  suit  upon  a  contract, 
legal  at  the  time,  and  liable  to  be  enforced  upon  the  return  of  peace,  cannot 
be  taken  advantage  of  under  a  plea  of  a  perpetual  bar ;  thoro  being  no  legal 
disability  in  the  plaintiff  on  the  record  to  sue.     Flindt  v.  Waters  .        .     457 

4.  Alteration  in  policy  after  signature.— If  a  policy  is  executed 

in  the  printed  form,  without  any  specific  subject  of  insurance  being  inserted 
in  writing,  and  the  subject-matter  is  afterwards  added  in  writing,  and  the 


Atlantic  by  a  policy  **  on  sliip,  or  on  salva^  charges,  or  on  any  interest  as 
may  be  hereafter  declared  by  the  assured ;  and  after  a  subsequent  capture 
of  her  by  the  French,  declared  against  the  defendant  (who  had  also  uuder- 
written  this  second  policy),  and  averred  tiie  interest  to  be,  Ist,  in  themselves, 
and  2ndly,  in  F.  &  Co.,  the  original  owners  of  the  ship  Atfautic.  Held, 
that  the  plaintiffs  had  an  insurable  interest ;  though  they  would  be  account- 
able for  the  money  received  to  the  several  persons  interested  in  proportion  to 
their  just  claims.    RoherUon  v.  Hamilton 303 

INSTJBANCS  (lEASINE)— 22.  Insurable  interest— Insurance  of 
freight  for  part  of  voyage. — Freight  may  be  insured  from  St.  Ubes  to 
Portsmouth,  upon  a  ship  which  sailed  with  a  cargo  from  St.  Ubes  for 
Gottenburgh,  with  intent  to  proceed  first  to  Portsmouth,  to  take  up  convoy 
in  her  way  to  Gottenburgh :  and  this,  without  notice  to  the  underwriter 
that  the  ultimate  destination  of  the  ship  and  cargo  was  Gottenburgh. 
Taylor  v.  Wihon \        .         .         .488 

23.  Licence  to  trade —Misdescription  of  licensee. — A  wrong 

description  of  the  person  to  whom  a  licence  from  the  Crown  to  trade  with  the 
enemy  is  granted  invalidates  it.     Kliugeiider  v.  Bond  ....     292 

24.  Licence  to  trade. — ^The  King  having,  by  orders  in  council, 

declared  certain  poi*ts  in  St.  Domingo  not  hostile,  which  had  formerly  been, 
but  were  no  longer  in  the  possession  nor  under  the  dominion  of  France ; 
though  such  declarations  were  made  for  collateral  and  limited  purposes,  not 
covering  in  their  terms  the  trading  in  question,  yet  a  trading  to  such  ports  from 
parts  of  the  King's  dominions,  not  named  in  such  prior  limited  orders,  was 
held  to  be  legalized,  the  same  as  to  neutral  ports  in  general,  by  such  autho- 
ritative recognition  of  those  ports  in  St.  Domingo  not  being  hostile :  and  the 
inference  as  to  the  legality  of  such  neutral  trade  is  not  rebutted  by  a  subse- 
quent order  of  council  opening  the  trade  generally  (so  as  to  cover  in  its 
terms  the  particular  adventure)  to  all  ports  of  St.  Domingo  not  in  the 
possession  of  France.  And  such  trade  to  neutral  ports,  requiring  no  licence 
from  the  Crown,  is  not  restricted  by  the  fact  of  a  British  ship  carrying  a 
licence  for  trading  to  them  from  Great  Britain  with  a  certain  specified  cargo ; 
but  the  British  trader  may,  notwithstanding,  carry  other  lawful  goods,  and 
insure  his  whole  adventure,  and  may  recover  from  the  underwriter  a  loss 
arising  from  capture  by  a  British  cruiser,  though  induced  by  the  fcu^t  of  such, 
trading  with  goods  not  covered  by  the  licence  which  was  produced  to  the 
captor :  for  the  licence  itself  not  being  necessary,  the  carrying  of  goods  not 
included  in  it  was  no  legal  cause  of  seizure,  however  it  might  operate  upon 
the  question  of  costs  in  the  Prize  Court.    Blackbtirne  v.  I'hompsmt.       .    382 

25. Alien  enemy's  interest  in  cargo. — Under  a  licence  to 

a  British  merchant  by  name  on  behalf  of  himself  and  others,  to  export  to 
P.  and  to  import  a  cargo  thence,  an  alien  enemy  may  lawfully  be  interested 
in  the  export  cargo  as  well  as  in  the  import  cargo.     Feise  v.  Bell         .     549 

26.  If  a  merchant,  British  by  domicile,  and  two  neutral  mer- 
chants, his  partners,  export  goods  from  London  to  a  hostile  port  under  a 
licence  granted  to  their  broker  on  behalf  of  several  British  merchants,  and 
insure,  although  the  neutrals  become  enemies  before  action  brought,  the 
broker  may,  upon  a  loss  incurred,  maintain  an  action  against  the  under- 
writers to  recover  the  value  of  the  joint  interests  of  the  thi-ee.  De  Tastet 
v.  Taylor 585 

27.  A  licence  to  import  direct  from  any  port  in  Norway,  or  io 

sail  in  ballast  from  any  port  north  of  the  Scheldt  to  any  port  in  Norway, 
and  in  either  case  to  import  from  thence,  authorizes  by  the  first  clause,  a 
sailing  from  a  British  port,  whether  north  or  south  of  the  Scheldt,  to  Nor- 
way, to  fetch  the  cargo.   Le  Cheminant  v.  Pearson,   Le  Cheniinani  v.  Allnvtt. 

686 
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INSTTBANCE  (MARINE)— 13.  Convoy.— In  order  to  shew  that  a 
voyage  without  convoy  from  a  foreign  port  is  illegal,  it  is  incumbent  on  the 
tinderwriter  to  prove  that  there  is  convoy  occasionally  appointed  from  that 
X>ort,  or  some  one  resident  there,  authorized  to  grant  licences  to  sail  without 
convoy.     ]VakeY,Atty 660 

14.  Course  of  voyage  insured. — A  policy  at  and  from  Martinique 

and  all  and  every  West  India  islands,  authorizes  a  coui*se  from  Martinique  to 
islands  not  in  the  homeward  voyage.     Bragg  v.  Anderson     .         .         .     384 

15.  Declaration  of  interest. — Where  there  is  a  policy  on  goods  as 

may  be  thereafter  declared  and  valued,  the  declaration  of  interest,  to  be 
available,  must  be  communicated  to  the  underwi'iters,  or  some  one  on  their 
behalf,  before  intelligence  is  received  of  the  loss.  But  the  declaration  of 
interest  is  not  a  condition  precedent';  and  if  none  is  made,  the  policy  is 
then  open  instead  of  being  valued,  and  upon  proof  of  interest  at  the  trial, 
the  assured  will  be  entitled  to  recover,     llarman  v.  Kingston       .         .775 

16.  Delay  in  arrival— Variation  of  risk. — If  a  ship  is  insured  at 

and  from  a  certain  place,  it  is  not  to  be  implied  that  she  is  already  there  ; 
and  if  a  delay  intervenes  before  she  arrives  there,  it  is  a  question  for  the 
jury  whether  such  delay  materially  varied  the  risk.     JJitU  v.  Cooper    .     287 

17.  Deviation— Incompetence  of  master. — Where  in  a  policy  of 

insurance  on  a  voyage  up  the  Mediterranean,  on  the  coast  of  Spain,  the 
underwriters  stipulated  that  they  would  not  be  liable  higher  up  the  Mediter- 
ranean than  Tarragona,  the  assured  could  not  recover  where  the  captain  of 
the  ship,  through  entire  ignorance  of  the  coast,  went  into  Barcelona,  an 
enemjr's  port,  which  is  higher  up  than  Tarragona ;  for  this  was  either  a 
deviation  without  any  just  cause,  or  there  was  a  failure  of  an  implied 
warranty  on  the  part  of  the  assured,  that  a  captain  and  crew  of  competent 
skill  and  knowledge  for  the  declared  purpose  of  the  voyage  should  be  pro- 
vided.    Tatty,  Levi 289 

18.  Fraudulent  overvalue  of  ^oods. — If  goods  are  fraudulently 

overvalued  in  a  policy  of  insurance  with  intent  to  cheat  the  underwriters, 
the  contract  is  entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  bo£urd.     Ilaigh  v.  De  La  Cour 813 

19.  Avoidance   of   policy   by  misrepresentation — Ketum   of 

premium. — If  a  policy  be  avoided  (at  the  instance  of  the  underwriter)  by 
reason  of  a  misrepresentation  made  without  fraud,  the  assured  is  entitled  to 
a  return  of  the  premium.     Feise  v.  Parkinson 710 

20.  Insurable  interest.  —  Where  it  is  stipulated  by  a  charter- 
party,  that  in  case  the  ship  is  lost  during^  the  voyage,  the  charterer  shall  pay 
the  owner  a  sum  of  money  which  is  estimated  as  the  value  of  the  ship,  the 
owner  has  still  an  insui-able  interest  in  the  ship  during  the  voyage,  lluhhs 
V.  JIannam     ............     764 

21.  The  ship  Jioss,  belonging  to  the  plaintiffs,  and  the  ship 

Atlantic  {on  which  this  question  arose),  to  F,  &  Co.,  and  the  cargoes  to  other 
persons,  were  insured  on  a  former  voyage,  and  captured  by  the  Spaniards, 
and  carried  into  Spain  ;  and  the  underwriters  upon  the  Atlantic,  of  whom 
the  defendant  was  one,  paid  as  for  a  total  loss.  But  while  proceedings  for 
condemnation  were  pending  in  the  Prize  Court  in  Spain,  C,  who  was 
appointed  as  a  common  agent  for  the  purpose  by  the  original  owners  of  the 
ships  and  the  cargoes,  negotiates  and  obtains  restitution  of  both  ships,  and  a 
portion  of  the  cargoes,  on  the  terms  of  giving  up  the  rest.  C  then  consigns 
the  whole  to  the  plaintiff  (explaining  that  the  Atlantic  is  consigned  to  them 
to  simplify  matters,  and  that  the  intention  is  to  throw  the  whole  into  a  mass 
for  the  common  benefit),  and  draws  bills  upon  the  plaintiffs  for  the  exj>enses 
of  restitution,  and  outfit,  which  are  duly  accepted  and  paid.  On  receipt  of 
the  advice  from  C,  and  in  accordance  therewith,  the  plaintiffs  insured  the 


return »  &c.,  until  he  found  a  port  which  he  could  enter  with  safety:  the 
in8uian('«3  to  continue  until  the  ship  and  goods  arrived  at  as  above ;  upon  the 
ship  until  mooi-ed  at  anchor  twenty -four  hours  in  safety,  and  upon  the  goods 
until  tho  s?anie  should  be  there  discharged  and  safely  landed :  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the  ship's  port  or  ports  of 
dischurge.  Ileld,  that  the  ship  havin"^  arrived  in  the  outer  road  of  Pillau, 
which  is  a  bar  harbour,  where  large  ships  like  this  are  obliged  to  discharge 
part  of  thoir  cargoes  into  lighters  to  enable  them  to  go  over  the  bar  into  the 
muor  }) arbour,  where  they  discharge  the  remainder ;  and  tho  captain  having 
ancliored  two  miles  and  a  quarter  further  out  than  ships  usually  lie  for  this 
purpose ;  and  having  gone  on  shore  to  report  his  ship  and  cargo,  and  obtain 
pennis:^ii)n  to  discharge  his  cargo ;  and  having  returned  accompanied  by 
Prussian  soldiers  and  a  pilot,  who  took  possession  of  the  ship  and  cargo,  and 
discharged  part  of  it  into  a  lighter  in  the  place  where  the  ship  remained  at 
anchor,  and  afterwards  carried  her  over  the  bar  into  the  inner  harbour, 
where  the  goods  were  finally  confiscated  ;  this  was  an  arrival  in  the  captain's 
elected  port  of  discharge,  so  as  to  discharge  the  underwriter  from  the  loss 
by  seizure  there,  within  the  meaning  of  the  policy.     Dalgleuh  v.  Brooke    476 

INSUBANCE  (MABINE)— 38.  Port  of  discharge— A  policy  con- 
tained a  warranty  by  the  assured  against  confiscation  by  the  Government 
in  tho  ship's  port  of  discharge.  A  vessel  destined  to  discharge  at  Pillau, 
anchored  two  German  miles  from  Pillau,  three  English  miles  without  the 
roadstead  where  vessels  unload  in  order  to  come  over  the  bar  into  the  inner 
harbour ;  and  was  captured  at  her  moorings  bj'  soldiers  coming  off  in  a 
boat  from  Pillau :  Held,  that  this  loss  was  not  within  the  warranty.  Lfvy 
V.  Vautjhuu.     Levy  v.  Buck    .........     643 

39.  Port — Liberty  to  wait  in. — Under  a  policy  of  insurance  of 

goods  at  and  from  London  to  any  port  or  ports,  place  or  places,  in  the 
Baltic,  backwards  and  forwards :  with  leave  to  touch  and  staj^  at  any  ports 
and  places,  for  all  purposes  whatsoever  ;  the  assured  may  wait  at  any  port 
for  information  as  to  what  port  in  the  Baltic  the  ship  might  safely  proceed 
to  discharge  her  cargo :  and  this  liberty,  it  seems,  is  not  abridged  by  a 
subsequent  special  leave  given  to  wait  for  information,  &c.  off  any  ports  and 
places.     Itucker  v.  AUnuit 465 

40.  Liberty  to  toucli. — Under  a  liberty  to  touch  and  stay  at  all 

ports  for  all  purposes  whatsoever,  the  sta}'  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventure.  Whether  the  puri)ose  is 
within  the  scope  of  the  policv,  is  a  question  for  the  Court. 

The  i)olicy  not  limiting  the  time  of  stay,  whether  a  ship  has  stayed  an 
unreasonable  time,  for  the  purpose,  is  purely  a  question  for  the  jury. 
Laity  horn  v.  Allnntt        ..........     663 

41    **  Profits." — Expected  profits  may  be  insured  by  an  oj>en  policy. 

J^yre  v.  Olorer 801 

42.  Return  of  premium. — Where  a  total  loss  is  recovered,  there 

cannot  also  be  a  return  of  premium  for  convoy,  because  the  total  loss 
includes  the  entire  premium  added  to  the  invoice  price.    Laiighom  v.  AUnuU 

663 

43.  Simulated  papers. — An  assured  upon  a  policy  on  ship,  not 

having  ledve  to  carry  simidated  papers,  cannot  recover  for  a  loss  by  capture, 
if  it  appear  by  the  sentence  of  the  foreign  prize  court  that  one  of  the  causes 
stated  for  the  condemnation  was  the  carrying  of  simulated  papers.  OstreH 
v.  y'igne 375 

44.  If  a  ship  insured  is  condemned  for  carrying  simulated 

papers,  without  having  any  liberty  in  the  policy  to  do  so,  ike  underwriters 
are  discharged.     Ilorneyer  v.  Lushingtoii 759 
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INSX7BAKCE  (ULABXTSIE) — 28.  Insurable  interest— Expiration-^ 
Due  diligence. — If  a  licence  to  trade  be  limited  in  duration  to  a  certain 
day,  and  the  vessel  has  not  completed  her  voyage  before  the  licence  expires, 
it  IS  incumbent  oa  the  plaintiff  to  prove  that  such  due  diligence  has  been 
used  by  the  master  of  the  vessel,  that  the  adventure  is  still  protected  within 
the  spirit  of  the  licence.  But  if  there  has  been  no  default  in  the  conduct 
of  the  vessel,  the  licence,  though  expired,  still  protects  the  adventure  till  its 
completion.     Freeland  v.  Walker 651 

29. Special  circumstances. — ^A  voyage  legalized  in  its 

commencement  by  a  licence  for  four  months  which  expires  during  the 
voyage,  may  be  legally  finished,  if  special  circumstances,  not  in  the  power 
of  the  licensed  person  to  control,  clear  of  fraud  and  laches  on  his  part,  have 
protracted  the  voyage.  But  it  is  incumbent  on  the  assured  to  prove  the 
special  circumstances.    Leevin  v.  Cormac 654 

30.  If  an  alien  enemy,  commorant  here  under  the  King's  licence 

to  reside  here,  purchases  goods  for  exportation,  the  exportation  thereof  by  him, 
after  his  licence  to  reside  has  ceased,  is  not  protected  by  a  licence  to  trade, 
also  obtained  after  his  licence  to  reside  has  ceased,  and  authorizing  the 
exportation  of  the  identical  goods  by  **B.  and  K.  on  behalf  of  themselves 
and  other  Bntish  merchants."     Wart'n  v.  Scott 698 

31.  Where  a  licence  is  granted  for  a  voyage  to  a  hostile  country, 

to  continue  in  force  till  a  given  day,  if  the  voyage  is  bond  fide  begun  before 
that  day,  it  continues  to  be  protected  by  the  licence  though  delayed  beyond 
the  day  by  stress  of  weather  or  other  accident  over  which  the  assured  have 
no  control.     Oroning  v.  Crockett 757 

32.  Void   Admiralty    licence. — An  Admiralty  licence,   obtained 

under  the  Convoy  Act,  43  Geo.  III.  c.  57,  for  a  ship  to  sail  without  convoy, 
describing  her  as  bound  on  a  voyage  to  Gibralter,  when  in  fact  she  sailed 
from  hence  with  instructions  to  make  the  best  of  her  way  direct  to  Palermo, 
without  touching  at  Gibraltar,  unless  ordered  into  the  bay  by  any  cruizers 
which  she  might  meet  in  passing  by  it,  is  fraudulent  and  void,  and  will  not 
legalize  an  insurance,  by  the  charterer  of  such  ship  sailing  without  convoy, 
upon  goods  put  on  board,  and  insured  from  hence  to  Palermo,  &c.  with 
lioerty  to  proceed  to  any  ports  to  seek  convoy,  &c. ;  and  therefore  will  not 
cover  a  lo;3s  which  happened  in  the  latter  part  of  the  voyage.  Ingham  v. 
Agneto 516 

33.  Perils  of  the  sea. — A  loss  occasioned  by  another  ship  running 

down  the  ship  insured,  through  gross  negligence,  is  a  loss  by  perils  of  the 
sea.     Smith  v.  Scott 568 

34.  Loss  arising  from  illegal  trading. — ^If  a  chartered  ship  is 

lost  by  means  of  the  captain  engaging  in  an  illegal  trade  in  obedience  to  the 
orders  of  the  charterer,  the  latter  is  to  be  regarded  in  law  as  the  agent  of  the 
owner,  and  the  owner  cannot  recover  against  the  underwriters  as  on  a  loss 
by  barratry.     Hohhs  v,  Ilannam 764 

35.  Port — Capture  in. — If  a  vessel  is  taken  at  her  moorings,  being 

neither  within  the  caput  portus,  nor  within  that  part  of  a  haven  where  ships 
unload,  the  underwriter  is  not  discharged  by  a  warrant  against  '*  capture  m 
the  ship's  port  of  destination.**     Kegeer  v.  Scott 721 

36.  Whether  a  vessel  warranted  free  of  capture  in  port,  be  in  a 

port  or  not  at  the  time  of  her  capture,  is  purely  a  question  of  fact  for  the 
jury.     Etyner  v.  Pearson 723 

37.  Port  of  Discharge— Arrival. — Under  a  policy  of  insurance  on 

goods  from  London  to  any  porte  or  places  in  the  Baltic,  backwards  and 
forwards,  &c. ;  with  leave  to  touch,  stey,  and  trade  at  all  places  for  all 
purposes,  and  to  take  in  and  discharge  goods  wheresoever  the  ship  might 
touch  at ;  and  in  case  it  should  be  found  d  ingerous  to  enter  such  ports  and 
places,  or  the  captain  was  not  allowed  to  discharge  the  cargo,  with  leave  to 


liANBLOBD  AND  TBNANT.— 3.  Exception  of  << all  trees''^ 
Apple  trees. — By  an  exception  of  '*  all  trees,  woods,  coppice,  wood  grounds, 
of  what  kind  or  growth  soever/'  apple  trees  are  not  excepted.  Wyndham 
V.  Way 607 

4.  Insufficient  distress — Be-entry. — Under  a  proyiso  in  a  lease 

for  the  entry  of  the  landlord,  in  case  the  rent  should  be  in  arrear  for  fourteen 
days,  and  no  sufficient  distress  found  upon  the  premises,  he  is  entited  to 
recover  in  ejectment,  on  proof  of  half  a  year's  rent  due  at  Lady  Day,  and  no 
distress  on  the  premises  on  some  day  in  May ;  the  demise  bemg  laid  on  the 
2nd  of  May,  and  the  declaration  served  on  the  6tli  of  June ;  the  defendant 
giving  no  evidence  to  rebut  the  inference,  that  there  was  no  sufficient 
cListress  on  the  premises  within  the  terms  of  the  proviso.  Doe,  Lessee  of 
Smelt  V.  Fuchau 472 

5.  Notice  to  quit— Second  notice — ^Waiver. — ^If  after  the  expira- 
tion of  a  notice  to  quit,  the  landlord  gives  the  tenant  a  fresh  notice  that 
unless  he  quit  in  fourteen  days  he  will  oe  required  to  pay  double  value,  the 
second  notice  is  no  waiver  of  the  first.    Doe,  d.  Digby  v.  Steel       .        .    768 

6.  Preservation  of  boundaries. — ^A  tenant  ought  to  preserve 

boundaries ;  and,  where  he  has  permitted  them  to  be  destroyed,  so  that  the 
landlord's  land  cannot  be  distinguished  from  his,  and  restored  specifically, 
he  may  be  compelled  to  substitute  land  of  equal  value.  The  land,  or  its 
value,  must  be  ascertained  by  commission.    A.-G,  y,  Fullerton    .        .      76 

7. Reference  as  to  terms. — Decree  for  specific  performance  of 

an  agreement  to  grant  a  lease ;  rejecting  one  term,  for  such  conditions,  &c. 
as  shall  be  judged  proper  by  J.  G. ;  and  substituting  a  reference  to  the 
Master;  the  agency  of  J.  G.  not  being  of  the  essence  of  the  contract. 
Oourlay  v.  The  Duke  of  Somernt 234 

8. Bent — ^Action  for — Pleading. — In  debt  for  rent,  the  tenant 

may  plead,  as  to  part,  that  he  has  paid  landlord's  property-tax  to  that 
amount,  in  respect  of  the  rent  due  to  the  plaintiff  claimed  oy  the  declaration, 
after  he  has  in  fact  paid  the  tax.  It  is  not  enough  to  plead  that  the  defen- 
dant was  on  the  premises  at  and  a  short  time  before  sunset  on  the  rent-day, 
ready  to  pay,  without  averring  that  he  was  there  long  enough  before  sunset 
to  have  counted  the  money,     finckler  v.  Frentice 684 

9.  Bent  accruing  after  destruction  of  premises  by  fire. — 

The  landlord  of  premises  demised  imder  a  written  agreement,  may  recover 
against  his  tenant  in  an  action  for  use  and  occupation,  the  rent  accruing 
after  the  premises  are  burnt  down,  and  no  longer  inhabited  by  the  tenant. 
Baker  v.  HoUpzaffell 556 

10.  Tenancy  f^om  year  to  year. — If  an  agreement  be  made,  to 

let  premises  so  long  as  hoih  parties  like,  and  reserving  a  compensation, 
accruing  de  die  in  diem,  and  not  referable  to  a  year,  or  any  aliquot  part  of  a 
year,  it  does  not  create  a  holding  from  year  to  year,  but  a  tenancy  at  will, 
strictly  so  called.    Richardson  v.  Langridge 570 

11. Waste  by  tenant — Injunction. — In  the  absence  of  any 

express  agreement  by  a  tenant  not  to  remove  articles  contrary  to  the  custom 
of  the  country,  such  removal  will  not  be  restrained  by  injunction.  Kimpton 
T.Eve 116 

And  see  Arbitration,  3 ;   and  Negligence,  2. 

LIEN  of  partner,  see  Partnership,  3. 

of  vendor,  see  Vendor  and  Purchaser,  9. 

LIMITATIONS,  STATUTE  OF  — Trust  fbr  payment  of  debts -> 
Bevivor  of  Statute  barred  debt. — A  devise  in  trust  for  payment  of  debts 
does  not  revive  a  debt,  upon  which  the  Statute  of  Limitations  had  taken 
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effect  by  the  expiration  of  the  time  before  the  testator's  death.  Burke  y. 
Jones S3 

US  PENDENS. — Not  notice  for  the  purpose  of  postponing  a  registered 
deed.     Wyatt  y.  Barwell 236 

LUNACY — 1.  JuriBdiction — Costs. — ^Distinction  between  the  jurisdic- 
tion of  the  Court  of  Chancery  and  that  in  lunacy. 

Trayerse  of  a  yerdict  of  unsound  mind  under  a  commission,  being  the 
right  of  the  party,  cannot  be  refiised ;  and  preyents  the  Crown's  taking  the 
custody,  and  consequently  allowing  the  costs  of  the  proceedings,  howeyer 
meritorious.  The  costs  of  the  trayerse  also,  though  not  of  course,  allowed : 
the  lunatic  haying  been  permitted  hei-self  to  trayerse  after  a  personal  exami- 
nation.    Sherwood  y.  Sanderaoyi.    Ex  parte  Sherwood,    Ex  parte  Margary 

193 

2.  Kaintenance  of  Lunatic— Under  peculiar  circumstances,  the 

insanity  of  the  wife,  maintained  in  Scotland  by  the  husband,  there  being  an 
only  child,  an  infant,  entitled  to  the  capital  in  the  eyent  of  suryiying  his 
mother,  upon  the  husband's  application  for  an  allowance  inquiries  were 
directed  as  to  the  past  maintenance,  and  the  husband's  ability,  with  due 
regard  to  her  comfort,  &c.     Brodie  y.  Barry 6 

And  see  Evidence,  6. 

KALIOIOUS  FBOSEOuTlON— Absence  of  reasonable  and  pro- 
bable cause. — If  a  plaintiff  declares  that  the  defendant  maliciously  and 
without  probable  cause  preferred  an  indictment,  setting  it  forth,  the  ayerment 
is  proyed  if  some  charges  in  the  indictment  were  maliciously  and  without 
probable  cause  preferr^,  although  there  was  good  ground  for  others  of  the 
charges  preferred.     Beed  y,  Taylor 701 

KANDADflTOS.     See  Church. 

MANOB.     See  Copyhold. 

MAKTITAGE  —  Condition  requiring  consent  of  executors.  See 
Will,  9. 

MAXIH — Pendente  lite  nihil  innovetur. — ^Effect  of  the  maxim, 
Pendente  lite  nihil  innovetur  limited  to  the  rights  and  parties  in  that  suit. 
Metcalfe  y.  Falvertoft 63 

MILITARY  LAW— ;-Action  against  superior  officer. — An  action  of 
trespass  lies  for  an  inferior  military  oificer  against  his  superior  officer,  who 
imprisons  him  for  disobedience  to  an  order  made  under  colour,  but  not 
within  the  scope  of  military  authority.    Warden  y.  Bailey    .         .        .     560 

MISBEPBESENTATION— As  to  credit— Remedy  for.— A  wilful 
misrepresentation  as  to  credit ;  giyes  a  remedy  by  way  of  damages  on  the 
ground  of  fraud.     Ex  parte  Carr 158 

MONEY— Action  for  money  had  and  received — Loss  under  insur- 
a4be  policy — Credit  in  account. — Xa  soon  as  an  insurance  broker  has 
receiyed  credit  in  account  with  an  underwriter  for  a  loss  upon  a  policy,  his 
principal  may  maintain  money  had  and  received  against  him  to  recoyer  the 
amount ;  and  in  such  action  if  the  underwriter's  name  is  erased  from  the 
policy,  the  defendant  can  neither  dispute  the  liability  of  the  underwriter  for 
the  loss,  nor  his  own  receipt  of  the  sum  subscribed.   Andrew  y.  Bobinsmi   788 

MORTGAGE — 1.  Account  of  past  rents.— A  mortgagee  is  not  en- 
titled to  an  account  of  past  rents  from  the  mortgagor.    Ex  parte  Wilson    75 

2.  Costs  of  mortgagee. — ^There  are  exceptions  to  the  general  rule 

entitling  a  mortgagee  to  costs     y.  Trecothick        •        ...      57 


IffOBTGAGS— 3.  Equitable — Chang^es  in  firm. — ^Equitable  mortgage 
by  deposit  of  deeds  extended  beyond  the  original  purpose,  to  advances  after 
an  alteration  of  the  firm,  by  implication  or  parol.     Ex  parte  Kefisintjion 

32 

4.  Further  advances — Parol  extension  of  deed. — A  mortgage 

cannot  be  extended  by  parol  agreement  so  as  to  coyer  subsequent  adyances 
from  the  mortgagee  to  the  mortgagor.     Ex  parte  Hooper      .         .         .     244 

5.  Sale   of  equity  of  redemption. — Assignee  of  the  equity  of 

redemption  pending  a  suit  for  redemption  is  bound  by  the  decree.  Metcalfe 
y.  Pulverto/t 63 

NE  EXEAT  BEGNO—Affldavit  in  support  of.— To  support  a  writ 
of  ne  exeat  reg^io^  which  issues  only  on  an  equitable  debt,  the  affidavit  must 
he  positive,  except  that  belief  of  the  balance  of  an  account  is  sufficient. 
Hyde  v.  Whitfield 215 

NEGLIGENCE— 1.  Assumption  of  skill. — ^If  upon  a  hired  horse  being 
taken  ill,  the  hirer  calls  in  a  farrier,  he  is  not  answerable  for  any  mistakes 
which  the  latter  may  commit  in  the  treatment  of  the  horse :  but  if  instead 
of  that  he  prescribes  for  the  horse  himself,  and  from  unskilfulness  gives  him 
a  medicine  which  causes  his  death,  although  acting  bond  fide,  he  is  liable  to 
the  owner  of  the  horse  as  for  gross  negligence.     Dean  y.  Keate    .        .     735 

2.  Liability  of  owner  of  premises. — Case  lies  against  the  land- 

lonl  of  a  house  demised  by  lease  who,  under  his  contract  with  his  tenant 
employs  workmen  to  repair  the  house,  for  a  nuisance  in  the  house  occasioned 
by  the  negligence  of  his  workmen.     Leslie  y.  Pounds    .        .        .        .718 

And  Bee  Solicitor  and  Client,  2. 

NOTICE.    Hve  Registration  and  Lis  Pendens. 

NUISANCE — I.  Cutting  timber  in  public  street. — It  is  an  indictable 
offence  for  a  timber  merchant  to'  cut  logs  of  timber  in  the  street  adjoining 
his  timber  j'ard  ;  though  he  should  not  be  able  otherwise  to  get  them  into 
his  premises,  or  to  carry  on  his  business  there.     R,  v.  Jones         .        .797 

2.  Obstruction  of  public  street  by  coaches. — It  is  an  indictable 

offence  for  stage  coaches  to  stand  for  an  imroa  son  able  time  taking  in  parcels 
and  passengers  in  the  public  streets.    R,  v.  Cross         ....     794 

And  see  Injunction,  2. 

OVEBSEEBS— Accounts  of.     See  Poor  Law. 

PABTNEBSHIP—l.  Acceptance— Proceeds  devoted  to  partner- 
ship purposes. — Where  one  of  two  partners  drew  bills  of  exchange  in  his 
own  name,  which  he  procured  to  be  discounted  with  a  banker  through  the 
medium  of  the  same  agent,  who  procui'ed  the  discount  of  other  bills  drawn 
in  the  partnership  firm  with  the  same  banker ;  the  latter  has  no  .remedy 
against  the  partnership  either  upon  the  bills  so  drawn  by  the  single  partner, 
or  for  money  had  and  received  through  the  medium  of  such  bills ;  though 
the  proceeds  were  carried  to  the  partnership  account;  the  money  beinj? 
advanced  solely  on  the  security  of  the  parties  whose  names  were  on  the  bills 
by  way  of  discount,  and  not  by  way  of  loan  to  the  partnership.     Emly  v.  Av#» 

347 

2.  Dissolution — Appointment    of  manager   by  Court.  —  The 

principle  upon  which  a  court  of  equity  interferes  between  partners  by 
appointing  a  manager,  receiver,  &o.,  is  merely  with  a  view  to  the  relief,  by 
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winding  up  and  disposing  of  the  concern,  and  dividing  the  produce :  not  to 
carry  it  on. 

A  partnership  will  be  dissolved,  where  the  conduct  of  the  partners  makes 
it  impossible  to  cany  it  on  upon  the  terms  originally  stipulated.  Waters  v. 
Taylor 91 

PABTNETWHTP — 3.  Dissolution — Partner's  lien.— Distribution  in 
bankruptcy  of  partnership  effects,  as  joint  property,  after  assignment  under 
an  agreement  for  dissolution :  the  retiring  partner  having  obtained  an  injunc- 
tion and  receiver  u^n  the  failure  of  the  other  to  ful£l  his  contract. 

The  lien  of  a  retiring  partner  under  an  agreement  for  dissolution  may  be 
defeated  by  the  bankruptcy  of  the  continuing  pai'tner.    Ex  parte  Jioivlandson 

52 

4.  Dissolution  must  be  asked  for  in  a  prayer  for  account. — 

No  relief  upon  a  bill  by  one  partner  against  another,  not  praying  a  dissobi- 
tion.    Forman  v.  Hom/ray 115 

— -—  5.  Dormant  partner — Creditor's  right  againat. — Bight  of 
creditor  against  dormant  partner.    Ex  parte  Hodgkinson      .        .        .    199 

6.  Employment  of  trust  money  in  business — Liability  of  co- 
partners witb  notice. — The  employment  by  a  partner  of  trust  money  in 
the  business  with  the  knowledge  of  his  co-partners  that  the  money  is  trust 
money,  makes  the  firm  liable  as  debtors  to  the  persons  entitled  under  the 
trast    Ex  parte  Wat9&ii 128 

7.  Partner's  right  to  pledge  partnership  property. — One  of 

several  partners  in  a  contract  with  Government  cannot  pledge  goods  con- 
signed to  him  by  another  partner  for  the  purpose  of  performing  the  contract. 
Snaith  V.  Burridge 731 

8.  Person  Joining  firm  after  contract   entered  into.— Where 

one  person  purchases  goods,  and  another  is  afterwards  permitted  to  share  in 
the  adventtures,  the  vendors  cannot  recover  against  such  other  person  for  the 
price  of  the  goods.     Young  v.  Hunter 696 

9.  Proof  by  solvent   partners   against   bankrupt   partner's 

estate.    See  Bankruptcy,  6. 

PAYKENT — ^Appropriation  to  specified  creditors— Payment  into 
bank. — K.,  residing  abroad,  remitted  biUs  on  England  to  the  defendants, 
.  his  bankers  in  London,  with  directions  in  the  letters  enclosing  such  bills  to  pay 
the  amoimt,  in  certain  specified  proportions,  to  the  plaintiff  and  other  creditors 
of'K.,  who  would  produce  their  letters  of  advice  from  him  on  the  subject; 
and  desirine  the  amount  paid  to  each  person  to  be  put  on  the  back  of  their 
respective  bills,  and  that  every  bill   paid  off  should  be  cancelled.     The 

ffintifl,  before  the  bills  became  due,  ^ve  notice  to  the  defendants  that  he 
received  a  letter  from  K.,  ordenng  pajment  of  his  debt  out  of  that 
remittance,  and  offered  them  an  indemnity  if  they  would  hand  oyer  one  of 
the  bills  to  him ;  but  the  defendants  refused  to  indorse  the  bill  away,  or  to 
act  upon  the  letter ;  admitting,  however,  that  they  had  received  the  directions 
to  applv  the  money:  and  they  in  fact  afterwards  received  the  money  on  the 
bills  when  due:  Held,  that  the  defendants  did  not  by  the  mere  act  of 
receiving  the  bills  and  afterwards  the  produce  of  them,  with  such  directions, 
and  without  any  assent  on  their  part  to  the  purport  of  the  letter,  and  still 
more  against  their  express  dissent,  bind  themselves  to  the  plaintiff  so  to 
apply  the  money  in  discharge  of  his  debt  due  to  him  from  K.  Williama  v. 
EvereU 315 

PEBJX7BY.    See  Criminal  Law,  3. 

PEBPETUITY.    See  Accumulation. 

B.a.— VOL.  xin.  8  h 
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V00&  XiAW— 1.  Settlement  of  pauper— Irregular  appointment  aa 
■choolmaater.    B.  t.  The  Inhabitants  of  Owerihy-le-Moor  .        .        .    495 

2.  Appeal. — ^The  ])art]r  objecting  to  a  poor's  rate  may  appeal  to  the  next 

Sessions  for  which  he  is  in  time  to  ^ve  an  effectual  notice  of  appeal  after 
the  publication  of  the  rate ;  and  one  mteirening  day  between  such  publica- 
tion and  the  next  immediate  Quarter  Sessions  is  not  sufficient  time  for  the 
purpose.    B.  y.  The  Ju$tice$  of  8ue$ex 447 

S. Where  OTerseers'  accounts  were  not  allowed  till  the  Last 

day  when  an  effectual  notice  of  appeal  to  the  then  next  Sessions  could  hare 
been  giren,  and  it  did  not  appear  when  the  party  objecting  had  notice  of 
such  allowance :  Held,  that  tne  appeal  was  not  too  late  to  the  next  subee- 
queut  Sessions,  for  which  an  effectual  notice  of  appeal  could  be  given.  B. 
r.  The  Just:ce$  of  Dareetshire 443 

o 4.  An  appeal  against  a  poor*s  rate  in  London  or  Middlesex  must 

be  made,  as  in  all  otner  counties  to  the  next  (t.e.  next  practicable)  general 
Quarter  Sessions.    B.  y.  The  Jiuticea  of  London 540 

POWXB. — ^The  renewal  of  a  college  lease  by  a  tenant  for  life,  in  her  own 
name,  and  at  her  expense,  has  not  the  effect  of  an  appointment  in  her  own 
favour,  under  a  general  power  of  appointment  by  deed.    Brookman  v.  HaleM    9 

POWEB  OF  ATTOBKET— To  receive  debt.— A  power  of  attorney 

given  by  a  debtor  to  enable  his  creditor  to  receive  a  sum  of  money  due  to  the 
ebtor  from  a  third  person,  coupled  with  a  verbal  direction  bv  the  debtor  to 
the  creditor,  to  apply  the  money  when  received  in  payment  of  his  own  debts, 
does  not  constitute  a  valid,  irrevocable,  equitable  assignment  of  such  debt. 

The  power  of  attorney  remains  revocable,  and  is  revoked  by  the  death  of 
the  debtor.    Lepard  v.  Vernon 13 

PBACTIOB  —  1.  Information — Biatinction  between  information 
and  bill. — Information  is  not  necessary  where  the  subject  is  a  public  right, 
as  the  election  of  a  minister  by  the  congregation  unless  connected  with  the 
revenue.    Davie  v.  Jenkine 168 

—  2.  Pleading. — ^A  lessee  cannot  plead  to  covenant  for  rent,  an  assign- 
ment, and  tender  by  the  unaccepted  assignee.     Orgill  v.  Kemehead  712 

3. In  an  action  for  rent,  the  tenant  may  plead,  as  to  part,  that 

he  has  paid  landlord's  property  tax  to  that  amount. 

It  is  not  enough  to  plead  tnat  the  defendant  was  on  the  premises  at,  and 
a  short  time  before,  sunset  on  the  rent  day,  ready  to  pay,  without  averring 
that  he  was  there  long  enough  before  sunset  to  have  counted  the  money. 
TinekUr  v.  Prentice 684 

« 4.  On  the  trial  of  a  misdemeanor,  the  defendant  cannot  have 

the  assistance  of  counsel  to  examine  the  witnesses,  and  reserve  to  himself 
the  right  of  addressing  the  jury :  but  if  he  conducts  his  defence  himself,  and 
any  point  of  law  arises  which  he  professes  himself  unable  to  argue,  the  Court 
will  near  this  argued  by  his  counsel.    B,  v.  White        ....    765 

5.  Ooata.    See  Kortgage,  2. 

PBIKCIFAL  AND  AGENT— 1.  Broker— General  authority.— The 
general  authority  of  the  brokers  to  sell,  so  as  to  bind  their  principal  in 
respect  of  the  purchaser,  must  be  collected  from  their  general  dealing,  and 
not  merely  from  their  private  instructiona  as  to  the  particular  parcel  of 
goods.     WhiUhead  v.  Tuck^ 509 

2.  Where  a  purchaser  of  hemp  lyine  at  wharfs  in  London  had, 

at  the  time  of  his  purchase,  the  hemp  transferred  in  the  wharfinger's  books 
into  the  name  of  tne  broker  who  effected  the  purchase  for  him,  and  whose 
ordinary  business  it  was  to  buy  and  sell  hemp ;  this  was  held  to  give  the 
broker  an  implied  authority  to  sell  it,  and  that  his  sale  and  receipt  of  the 
money  bound  nis  unknown  principal.    Pickering  v.  Buek     .  •    364 


VOL.  xin.]  INDEX.  885 

PBIKCIPAL  AND  AGENT— 3.  Liabilit7  of  agent—Election  of 
seller. — If  the  seller  of  ^oods,  knowing  at  the  tune  that  the  buyer,  though 
dealing  with  him  in  his  own  name,  is  in  truth  the  agent  of  another, 
elect  to  give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the 
value  against  the  known  principal :  but  if  the  principal  be  not  known  at 
the  time  of  the  purchase  made  by  the  agent,  it  seems  that  when  discovered, 
the  principal  or  the  agent  may  be  sued,  at  the  election  of  the  seller ;  unless 
where,  by  the  usage  of  trade,  the  credit  is  understood  to  be  confined  to  the 
agent  so  dealing;  as  particularly  in  the  case  of , principals  residing  abroad. 
Fatereon  v.  Gandasequi 368 

4.  Power    of   principal    to    compel   agent  to    refund   price 

of  goods. — Where  a  factor  upon  selling  goods  takes  a  security  payable 
to  himself  from  the  purchaser,  and  gives  his  own  security  to  the  principal 
for  the  net  proceeds,  without  disclosing  the  name  of  the  purchaser;  if 
the  latter  becomes  insolvent  before  paying  his  security,  the  factor  cannot 
compel  the  principal  to  refund  the  money  received  by  him  as  the  price  of 
the  goods.     Simpaon  v.  Swan         . 805 

And  tee  Money,  and  Insurance  (Marine),  9. 

PBINCIPAL  AND  SXJ&ETY— >1.  Change  in  partnership.— A  bond, 
conditioned  to  repajr  to  five  persons  all  sums  advanced  by  them  or  any  of 
them,  in  their  capacity  of  bankers,  will  not  extend  to  sums  advanced  after 
the  decease  of  one  of  the  five  by  the  four  survivors,  the  four  then  acting  as 
bankers.     Weston  v.  Barton 726 

2. If  A.  become  bound  to  B.  imder  condition  that  C.  shall  truly 

account  to  B.  for  all  sums  of  money  received  by  G.  for  B.'s  use,  and  G. 
afterwards,  with  B.'s  knowledge,  takes  D.  as  his  partner;  the  guaranty 
does  not  extend  to  sums  of  money  received  by  the  i^nership  for  £.*s  use. 
BdlairB  v.  Ebaworth 750 

FBISONEBr—Xeeper's  liability  for  detention  of  person  apprehended 
by  mistake. — ^The  keeper  of  a  prison  who  receives  and  detains  one  appre- 
hended and  charged  in  his  custody  imder  a  warrant,  runs  the  risk  of  the 
warrant  having  been  executed  against  the  proper  person ;  and  though  acting 
hondfide^  and  without  the  means  of  ascertaming  tne  identity  of  theindividuu 
named  in  the  warrant,  he  is  liable  to  an  action  of  trespass  and  false  im- 
prisonment, if  by  the  mistake  of  the  ofScer  to  whom  it  was  directed,  it  was 
executed  against  another.    Aaron  v.  Alexander 742 

BATE  —  Water  pipes  laid  in  different  parishes.  —  The  statute 
6  Geo.  m.  c.  70,  recit^g  that  there  were  springs  of  water  in  the  neighbour- 
hood of  Bath  belonging  to  the  corporation,  enacts  that  they  shall  have 
power  and  authority  to  convey  the  water  £rom  such  springs  to  the  cit^, 
and  gives  them  authority  to  enter  upon  and  break  up  the  soU  of  any  public 
highway,  or  waste,  and  the  soil  of  any  private  grounds  within  two  miles 
of  tiie  city,  and  the  soil  or  pavement  of  any  street  within  the  city,  in  order 
to  drain  and  collect  the  water  of  the  said  springs,  and  to  make  reservoirs, 
and  erect  conduits,  water-houses,  and  engmes  necessary  for  keeping  and 
for  distributing  the  water,  &c.,  and  to  lay  under  ground  aqueducts  and 
pipes  for  the  same  pim)ose ;  and  it  vests  the  right  and  property  of  all  these 
m  the  corporation.  Held,  that  in  addition  to  the  sprmgs,  the  corporation 
were  liable  to  be  rated  for  the  reservoirs  made  by  them  in  the  parish  of 
Lyncomb  and  Widcomb  tmder  the  Act,  as  for  land  occupied  by  them.  But 
that  the  corporation  were  not  rateable  for  the  whole  of  the  entire  profit  in 
the  first-mentioned  parish,  in  which  the  springs  were  first  collected  mto  the 
reservoirs ;  and  therefore  a  rate  upon  the  entire  profits  arising  out  of  all  the 
parishes,  made  on  the  corporation  in  the  first-mentioned  parish,  was  held 
bad.    R.Y.  The  Mayor y  ike.,  of  Bath 333 

And  see  Poor  Law. 
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BEaZSntATION'-irotice.— To  affect  a  r^tered  deed  by  notioe  of  a 
prior  unrQgifltered  deed,  actual  notice  must  be  (^arlv  proved. 

Clerical  mistakes  do  not  vitiate  enrolment  under  the  Begistry  Act.  Wyatt 
V.  Barwell 236 

BEVEBSIOlfEB — I.  Action  for  ii^ory  to  inheritance. — ^An  action  on 
the  caae  for  an  injury  to  the  inheritance  lies  by  the  reversioner,  pending  the 
term,  against  the  texiaDt,  for  enclosing  and  cultivating  waste  Ifmd  included 
in  the  demise,  and  for  continuing  the  grievance.  Queen's  College^  Oxford  v. 
Halleti 293 

2.  Catching  bargains  with  roTersioners.— The  uncertainty  of 

the  contingency  upon  which  the  repayment  to  a  lender  of  an  advance  made 
by  him  to  a  reversioner  depends,  does  not  prevent  the  exercise  of  the 
equitable  jurisdiction  over  speculative  or  unconscientious  dealings  of  that 
character.    Bowu  v.  Hta^ 162 

8C0TLAKD,  law  of  as  to  election.    Bet  Election,  2. 

BETTLSKSirT  (MATlllTAQE)  — >  Ambigoity.—  Construction  of  an 
incorrect  and  ambiguous  settlement,  as  vesting  portions  at  the  age  of  twenty- 
one  ag^ainst  words  importing  a  condition  of  surviving  the  parents:  an 
intention,  which,  if  clearly  expressed,  must  prevail ;  but  is  not  to  be  inferred, 
since  it  is  not  a  rational  construction  of  an  ambiguous  family  settlement. 
Howgravt  v.  Cartitr 142 

8HEBZFF— Fi.  fit.— Breaking  open  doors.— A  sheriff  having  entered 
at  the  open  doors  of  a  house,  need  not  demand  to  have  the  inner  doors 
opened  to  him  before  he  breaks  them  in  order  to  take,  under  a  writ  of  fieri 
faciaSf  goods  which  are  within  them.    Hutchison  v.  Birch     .        .        .     703 

SHIP-y-l.  Agreement  by  crew  not  to  sue  for  wages.— If  foreign 
sailors  stipulate  in  their  own  country  before  the  commencement  of  a  voyap:e, 
that  they  will  not  sue  the  captain  for  any  money  abroad,  but  be  satisfied 
with  what  he  may  advance  them  in  deduction  of  their  wages  till  they  return 
home,  they  cannot  maintain  an  action  against  him  for  wages,  in  the  courts 
of  this  country.    Johnson  v.  Machielsen 745 

2.  Bill  of  lading— Conditional  indorsement.— By  a  bill  of  lading, 

goods  are  deliverable  to  J.  S.  if  he  should  accept  and  pay  a  Dill  of  exchange ; 
— if  not,  to  the  holder  of  the  said  bill  of  exchange. — J.  S.  accepts  the  bill  of 
exchange,  and  indorses  the  bill  of  lading  for  a  valuable  consiaeration ;  but 
does  not  pay  the  bill  of  exchange  when  due.  Held,  that  upon  its  didionour» 
the  property  of  the  goods  vested  in  the  holder .  of  it,  and  that  he  might 
maintain  trover  for  Sie  goods  against  the  indorsee  of  the  bill  of  lading. 
Barrow  v.  Coles 763 

3.  Collision— Liability  of  naval  officer. — ^The  captain  of  a  sloop 

of  war  is  not  answerable  for  damage  done  by  her  running  down  another 
vessel ;  the  mischief  appearing  to  have  been  done  during  ue  watch  of  the 
lieutenant,  who  was  upon  deck,  and  had  the  actual  direction  and  management 
of  the  steering  and  navigatixig  of  the  sloop  at  the  time,  and  when  the 
captain  was  not  upon  deck,  nor  was  called  by  his  duty  to  be  there.  Nichols 
son  V.  Mouncey 501 

4.  Demurrage. — If  a  consignee  accept  goods  under  a  bill  of  lading, 

at  the  bottom  of  wnich  is  a  memorandum  that  the  ship  is  to  be  cleared 
in  sixteen  days,  and  91.  per  day  demurrage  to  be  paid  after  that  time, 
the  master,  upon  deliveiy  of  the  goods,  may  recover  demurrage  against 
the  consignee.    Je»$on  v.  Solly 657 
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SHIP — 5.  Freight — Shipowner's  lien.— Where  the  freighter  of  a  ahip 
covenanted  that  if  she  should  not  be  fullf  laden,  he  would  not  only  pay  for 
the  j;ood8  on  board,  but  also  for  so  much  in  addition  as  the  ship  would  nave 
earned,  for  which  he  had  before  stipulated  to  pay  f reig;ht,  according  to  different 
rates  for  three  descriptions  of  goods ;  held  that  the  shipowner  had  no  lien  upon 
the  goods  actually  on  board  for  the  amount  of  the  deadf reight,  in  other  words, 
for  me  compensation  in  damages  which  he  was  entitled  to  for  the  freighter's 
breach  of  contract  in  not  putting  a  full  loading  on  board — ^the  damages 
being  unliquidated ;  and  there  being  no  lien  in  such  a  case  either  by  the 
usage  of  trade  or  the  express  contract  of  the  parties.    Phillips  y.  Rodie    528 

6» Part   owners. — Part  owners  of    a   ship  are    tenants  in 

common,  not  joint  tenants.  There  is  no  lien  therefore  on  the  share  of  one, 
a  bankrupt,  having  been  also  managing  owner,  for  outfit,  freight,  ftc,  due 
to  the  others.    Ex  parte  Young 73 

7. Tender  of  cargo  at  a  lower  freight  than  that  specified 

in  charter-party. — Where  the  charterer  of  a  ship  to  Jamaica  and  back, 

covenanted  to  load  her  there  with  a  complete  cargo  of  su^,  and  to  pay 

freight  at  the  rate  of  IO9.  &d,  per  cwt.  and  his  agent  at  Jamaica  tendered  a 

c         complete  cargo  to  the  captain,  out  insisted  on  his  simine  bills  of  lading  for 

.-:•         it  at  10^.  per  cwt.,  which  the  captain  refused  to  do.    Meli^  that  the  charterer 

l:         was  liable  for  dead  freight.    Hyde  v.  Willie 791 

J-;  '—  8.  Jettison  of  ship's  stores. — ^A  ship  having  been  captured  and 

^        re-captured,  the  owners  of  the  cargo  are  liable  to  contribution,  for  ship's 

'^        stores  necessarily  thrown  over-bosud,  while  she  was  in  the  hands  of  an 

enemy.    Price  v.  Noble 566 

^  9.  Premium  on  bill  of  exchange— Custom. — ^If  the  master  of  a 

'^         ship  in  a  foreign  port,  from  the  state  of  the  exohan^  receives  a  premium 
'^         for  a  bill  drawn  upon  England  on  account  of  the  ship,  this  belongs  to  his 
■'*         owner,  although  there  mav  have  been  a  usage  for  masters  of  ships  to  appro- 
priate such  premiums  to  their  own  use.    Diplock  v.  Blackburn     .        .    744 

10.  Sale  of— Duty  to  disclose  latent  defects. — ^If  a  ship  is  sold 

^  with  all  faults,  the  seller  is  not  liable  to  an  action  in  respect  of  latent  defects 
^  which  he  knew  of  without  disclosing  at  the  time  of  the  sale,  unless  he  used 
^  some  artifice  to  conceal  them  from  the  purchaser.    Baglehole  v.  Walters   778 

g  11.  Disputed  account.    See  Arbitration,  2. 

^.  SOLICITOB  AND   CLIENT— 1.  Confidential  communications.— 

1^;  An  attorney  or  solicitor  cannot  give  up  his  client,  and  act  for  the  opposite 

[i  party,  in  any  suits  between  them. 

bit  An  attorney  may  be  prevented  from  communicating  his  client's  secrets 

ni,  even  by  strikmg  him  off  the  roll :  nor  is  he  permitted  to  give  evidence  of 

jj^  them. 

[Qg.  Solicitors  in  partnership  cannot  dissolve  their  partnership,  as  against  their 

763  client,  without  nis  consent,  so  as  to  enable  the  retiring  partner,  as  discharged, 

to  act  a^;ainst  him. 

^  Practice  of  solicitors,  partners,  dividing  their  business,  considering  one 

±a  only  as  agent  to  the  otner,  disallowed :   the  client  being  entitled  to  their 

ti»  united  exertions.    Earl  Cholmondeley  v.  Lord  Clinton  .        .        .        .183 

^  2.  Negligence  of  solicitor.— An  attorney  emp^loyed  to  purchase 

and  prepare  the  assignment  of  an  annuity  before  the  decisions  holding  that 
the  trusts  in  the  annuity  deeds  must  be  particularly  set  forth  in  the  memo- 
rial, is  not  liable  for  negligence  in  not  having  pointed  out  to  his  employer 
sg,  that  the  annuity  purchased  was  void  because  uie  memorial  omitted  particu- 
i«d       larly  to  specify  the  trusts  of  the  annuity  deeds.    Ba^it  v.  ChandUss  .    738 

P^  3.  Entries  in  books.    See  Evidence,  3. 

^-  •— —  4.  False  representation  by  solicitor.    See  Xi^unctioni  1. 
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STAMP.— S«  Arbitration,  1. 

TBNDSB— Of  bank  note  for  larger   amount.— It  is  not  a  good 

tender  of  a  fractional  sum.  for  the  debtor  to  offer  the  creditor  a  bank  note  to 
a  larger  amount,  and  to  desire  him  to  take  out  of  that  the  aum  to  be  paid. 
Betierbee  y.  Davis 'oo 

TITLB.    See  Treepaas,  and  Vendor  and  Purchaaer,  1,  4,  5. 

^  TBADB  HASK^&igbt  of  property  in.— Theie  is  no  exclusive  right 
in  a  secret  invention,  not  protected  by  patent,  protecting  the  sale  thereof  bv 
another  person  under  the  same  title,  not  assuming  the  name  and  character 
of  the  plaintiff.     Cauham  v.  Jones '^^ 

TaBSPAflB— Title— Occupancy.— Mere  prior  occupancy  of  land,  how- 
ever recent,  gives  a  good  title  to  the  occupier,  whereupon  he  may  recover. 
as  plamtiff,  against  all  the  world,  except  such  as  can  prove  an  older  and 
better  title  in  themselves.     Catteris  v.  Cawper ^- 

TBTT8T— 1.  Advance  of  moiety  of  the  purchaae-money.— Beaulting 
trust  by  a  joint  advance  upon  a  purchase  in  the  name  of  one.  Wray  v. 
Steele     .         .         .         .        T 124 

— r  2-  ^^*y  0^  truateee  to  renew  leaae.— Settlement  of  a  renewable 
lease  in  trust  out  of  the  rents  and  profits  to  pay  the  fines  and  charges  of 
renewing ;  and,  subject  thereto,  for  husband  and  wife  succeesively  for  life  : 
remainder  to  the  first  son  at  twenty-one.  The  trustees,  not  having  renewed 
in  the  lives  of  the  tenant  for  life,  answerable,  as  for  a  breach  of  trust : 
though  not  deriving  any  benefit  from  it.    Mont/ard  v.  Cadogan .         •    27u 

^-^  3.  Employment  of  trust  money  in  business.  See  Partner- 
ship, 6. 

TTinVEBSITY— Conusance.— Haim  of  conusance  by  the  UniveraitTof 
Oxford  was  allowed  in  an  action  of  trespass  against  a  proctor,  a  pro-proctor, 
and  the  marshal  of  the  University;  though  the  affidavit  of  the  latter, 
describing  him  as  of  a  parish  in  the  suburbs  of  Oxford,  only  verified  that  he 
then  was  and  had  been  for  tbe  last  fourteen  years  a  common  servant  of  the 
University-  called  marshal  of  the  University,  and  that  he  was  sued  for  an  act 
done  by  him  in  discharge  of  his  duty  and  in  obedience  to  the  orders  of  the 
other  two  defendants,  without  stating  that  he  resided  within  the  UniversitT. 
or  was  matriculated.     Thornton  v.  I^ord ^- 

VSVBOB  Ain>   PXJSCHA8E&— 1.  Specific  performance — CkMta. 

—Costs  to  a  purchaser :  the  vendor  having  established  his  title  before  the 
Master,  after  contest,  upon  a  different  ground  hom  that  in  the  abstract. 

Decree  for  specific  performance  without  costs  to  the  plaintiff,  the  vendor : 
the  title,  though  established  before  the  Master,  not  being  clear  upon  the 
abstract.     Fielder  v.  Higginson .167 

2.  Inadequate  consideration.— Inadequacy  of  consideration 

is  no  ground  for  resisting  the  execution  of  a  contract  to  sell ;  the  vendor  not 
being  under  anj  incapacity,  deficiency  of  judgment,  or  led  by  accident  or 
design  into  a  misapprehension  of  the  value.     Western  y,  Bussell    .         .      ITS 

— ^  3.  -^-  Insolvent  purchaser  in  possession. — ^Where  a  purchaser 
who  has  paid  a  deposit  and  has  been  allowed  to  take  partial  possession  haa 
become  insolvent,  the  voidor  may  obtain  the  appointment  of  a  reoeirer  in  a 
suit  for  specific  performance.    £Ml  v.  Jenkinson  ....  .36 
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VENDOR  AND  PX7BOHA8EB— 4.  Specific  performance— Posses- 
sion.— Possession  taken  by  a  purchaser  according  to  the  contract  is  not 
-' ''   sufficient  ground  for  requiring  payment  of  the  money  into  Court  on  objec- 
'■•:  tions  to  tne  title.    Unauthorized  acts  of  ownership  by  him  are  sufficient, 
'  '^1    and  very  slight  acts  are  material  where  done  after  the  discovery  of  the 
objections  to  title.    Dixon  v.  Astley 258 

5.  — —  Objection  to  title— Holder  of  office  under  Crown. — It  is  a 

^  ^     sufficient  objection  to  a  title,  that  a  person  under  whom  the  vendors  claim, 

held,  during  his  seisin  of  the  estate,  a  newly  created  office  under  the  Crown 

'  j;;    (that  of  commissioner  of  Dutch  property),  in  which  he  was  directed  by 

:  4-:    statute,,  to  pay  the  surplus  (after  certain  charges  answered^  of  the  proceeds 

eti:    of  certain  sales  into  the  Bank  of  England,  there  to  remam  subject  to  such 

orders  as  the  King  in  Council  should  give  thereon,  and  that  his  accounts 

with  the  Crown  were  yet  unliquidated.     Wilde  v.  Fort         .        .        .616 

yrtj^       6.  Bestrictive  covenant— ICistake  of  auctioneer. — In  the 

C^,.  conditions  of  sale  of  the  lease  of  a  public  house,  it  was  described  as  **  a  free 

s;^;    public  house:*'  the  lease  contained  a  covenant  that  the  lessee  and  his 

assigns  should  t^e  tiieir  beer  from  a  particular  brewer:   the  lease  was 

read  over  by  the  auctioneer  at  the  time  of  the  sale,  who  said  mistakenly  that 

.    it  was  a  free  public  house,  and  that  the  covenant  about  the  beer  had  been 

'^J^^  decided  to  be  bad.    Held,  that  a  purchaser  was  not  bound  to  complete  the 

^''     purchase,  but  was  entitled  to  recover  back  the  deposit.    Jones  v.  Edney    803 

7.  Statute  of  Frauds.— Contract  for  land  within  the  Statute 

cCLr?  of  Frauds  (s.  4)  by  a  letter,  signed  by  the  vendor,  combined  witii  his  pro- 
■^liiz  posal  by  a  note  in  the  third  person,  specifying  the  price.    Western  v.  Buasell. 

■^:  178 

^^^-       8. Auctioneer's  authority  to  sign  contract  on  behalf 

^^  -  of  purchaser. — An  auctioneer  is  by  implication  an  aeent  duly  authorized 
'  to  sign  a  contract  for  the  purchase  of  a  real  estate  on  pehalf  of  ^e  highest 
^,  bidder.  And  his  writing  down  the  name  of  the  highest  bidder  in  the 
' '  ^  auctioneer's  book  is  a  sufficient  figure  to  satisfy  the  Statute  of  Frauds.  And 
if  the  highest  bidder  is  agent  for  another,  the  auctioneer's  signature  of  the 
bidder's  name  will  bind  the  principal.     White  v.  Proctor       .        .        .    580 

^^       9.  Vendor's  lien. — A  vendor's  lien  on  the  estate  for  the  pur- 

^F'F  chase  money  not  discharged  by  taking  bills  of  exchange ;  which  are  to  be 

^  ^  ■  considered,  not  as  a  security,  but  as  a  mode  of  payment.  Grant  v.  MUU    101 

rfec: 

■^ivc  WAGEB. — ^The  plaintiff  having  paid  a  premium  on  an  illegal  bet  made 
^^^-  with  the  defendant  on  a  future  event,  before  the  risk  was  determined, 
d^. :  claimed  to  be  allowed  to  prove  as  a  debt  under  the  commission  of  bankruptcy 
Iliu  which  had  afterwards  issued  against  the  defendant,  the  amount  of  the  pre- 
miums, but  was  refused  by  the  commissioners.  The  commission  being 
afterwards  superseded,  the  plaintiff  after  the  risk  determined  sued  the  bank- 
ic«-0(  rupt  to  recover  back  the  premiums  without  further  notice.  Held,  that  the 
})^  clcom  made  upon  the  assignee  was  sufficient  notice  to  the  defendant  of  the 
:^a^    plaintiff's  intention  to  rescind  the  illegal  contract.    Busk  v.  Wahh      .     589 

r  ^.  WABBANT  OF  AT TOBNEY— Authority  by  two  to  enter  judg- 
ment  against  **  us.** — A  joint  warrant  of  attorney  given  to  enter  judgment 
upon  a  joint  and  several  bond,  will  not  authorize  tne  entering  up  judgment 

liko:  against  tke  survivor  only.    Gee  v.  Lane 534 

reE-k: 

:d(i£  WILL — 1.  Ademption— Illegitimate  child.— Presumption  of  ademp- 
•  -  tion  of  a  legacv  by  a  portion  from  a  parent  or  person  in  loco  parentis  is  not 
^  applied  to  an  illegitimate  child :   in  the  absence  of  any  recognition  by  the 

^•^  testator  of  his  parental  character. 

^^■^       Subsequent  provision  for  a  legatee  is  not  of  itself  an  ademption.    Wetherhy 

^"    V.  Dixon 228 


840  INDEX.  rR.R. 

WZIiXi^2.  After  bom  children.— Jjegacies  of  2,000^  each  to  all  tHe 
children  of  the  testator's  sister,  whether  now  bom  or  hereafter  to  be  bom, 
pajrable  at  twenty-one,  or  marriage  of  daughters ;  with  a  direction  to  apply 
the  income  of  snch  legacies  for  their  benefit,  in  case  the  testator's  sister 
should  die  before  all  her  sons  should  attain  twenty-one,  or  before  all  her 
daughters  should  attain  that  age,  or  marry.  Held,  tiiat  children  bom  after 
the  testator's  death  were  entitled  to  legacies.    DefflU  y.  Goldschmidt    .     2d9 

3.  ''After  him.'* — Devise  to  devisor's  wife  of  all  his  real  and 

personal  estates  for  her  life,  **  and  after  her  "  to  A.  and  his  male  issue  : 
**for  want  of  male  issue  after  him  "  to  B.  and  his  male  issue  :  "  for  his 
want  of  male  issue''  to  two  others  and  their  male  issue.  An  absolute 
interest  in  A.  as  to  the  personal  estate.    Bonn  v.  Penny  .     255 

4.  Beneficial  interest. — Besiduary  bequest  to  trustees  and  execu- 
tors, described  both  by  their  character  and  names,  to  be  disposed  of  to  such 
person  and  persons,  and  in  such  manner  and  form,  and  in  such  sum  and 
sums  of  money,  as  they  in  their  discretion  shall  think  proper  and  expedient, 
an  absolute  interest  to  them  beneficially ;  or  an  absolute  TOwer  of  appoint- 
ment ;  excluding  the  next  of  kin,  and  the  heir  as  to  thft  produce  of  real 
estate.     Oibb$  v.  Rum$ey 88 

5.  Charge  of  debts.— After  a  general  direction,  that  debts,  funeral 

and  testamentary  charges  shall  be  paid,  and  a  bequest  of  the  personal  estate 
subject  to  the  payment  of  those  charges,  the  testator,  in  case  his  personal 
estate  should  not  be  sufficient  to  discharge  "  the  same,"  charged  his  freehold 
estates  with  payment  *'  thereof,"  and  "  subject  thereto,"  gave  all  his  freehold 
and  oopyhola  estates,  which  he  had  surrendered,  or  intended  to  surrender, 
to  the  use  of  his  will.  The  copyhold  estates  charged  with  the  debts,  but 
the  freehold  estate  must  exonerate  the  copyholder.    Noelv,  We$toH     .       79 

6.  ^*—  Exoneration  of  the  personal  estate  from  the  pavment  of  debts 

upon  the  plain  intention,  collected  from  the  whole  will.    Bootle  v.  Blundeli 

254 

7.  * '  Charitable  purnoses."— Testator  directs  the  residue  of  his  effects 

to  be  divided  for  certam  charitable  purposes,  named  by  him,  "  and  oUier 
charitable  purposes  as  I  do  intend  to  name  hereafter,  after  all  my  worldly 
property  is  disposed  of  to  the  best  advantage."  Codicil  naming  no  other 
purpose.  A  brauest  to  charity,  to  be  executed  by  the  Court,  having  regard 
particularly  to  tne  objects  specified.    Mills  v.  Farmer ....    247 

8.  Condition.— Construction  of  a  residuary  clause,  after  a  bequest 

to  the  testatrix's  younger  children,  "but  in  case  I  shall  have  but  one  child 
living  at  the  time  of  mv  decease,"  or  all  but  one  die  under  twenty-one  and 
unmarried,  to  another  zamily :  not  a  condition :  established  therefore  in  the 
event  of  the  testatrix's  deaui,  having  never  had  a  child.  Murray  v.  Joms. 
Fawcdty,  Jones 104 

9.  Condition-— ICarriage— Consent  of  one  executor  only. — Por- 
tion by  will  on  marriage  with  consent  of  the  executors,  or  the  major  part  of 
them,  their  or  his  executors,  &o.  One  of  two  survivors  consenting,  and  the 
other  declining  to  interfere,  inquiry  directed,  whether  the  intended  marriage 
was  suitable ;  and,  if  so,  a  proposal  for  a  settlement  to  be  received.  Gold- 
mid  V.  Oddmid 221 

10.  Election. — ^Heir  put  to  election  between  estates  devised  to  him 

and  descended ;  the  devisor  having  been  tenant  in  tail  of  some,  and  tenant  for 
life  with  the  reversion  in  fee  of  others.     Welby  v.  Welby       .  *     .        .58 

11.  Xstate  for  life.—Devise  to  two  jointly,  to  be  divided  between 

them,  for  their  natural  lives,  and  after  their  decease,  to  such  child  and 
children  of  tiie  two,  of  their  bodies  lawfully  begotten,  share  and  share 
alike;  and  on  failure  of  such  issue,  to  such  child  of  W.  C,  there  being  a 
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child  of  one  of  the  two  living  at  the  time  of  the  deyise,  and  death  of  the 
testator ;  this  devise  creates  an  estate  for  life  in  the  two,  and  the  same  in  the 
child;  and  the  remainder  over  failing,  the  heir  at  law  of  the  testator  took 
the  fee.    Doe,  d.  TooUy  v.  Ounni$$ 604 

WILL— 12.  Executory  deTise.— Upon  a  devise  to  the  testator's  wife  B. 
of  all  his  real  and  personal  estate,  &o.  in  trost  for  thd  education  and  mainten- 
anoe  of  his  only  daughter  M.  till  she  arrives  at  tiie  age  of  twenty-one ;  and 
in  case  of  M.'s  death  before  she  arrives  at  twenty-one,  then  a  devise  of  the 
whole  of  his  said  estates  and  effects  to  B.  his  wife:  Held,  that  M.  the 
daughter  took  a  present  limited  fee,  either  by  descent  or  by  implication 
under  the  will,  upon  the  contingency  of  her  dying  under  twenty-one ;  and 
that  B.  the  mother  took  an  executory  devise  in  fee,  which,  upon  her  death 
before  the  daughter  attained  twenty-one,  descended  to  the  daughter;  and 
that  the  daughter  afterwards  dyin^  before  she  attained  twenty-one,  such 
executory  interest,  which  did  not  imite  with  nor  was  merged  or  extinguished 
in  the  fee  which  she  had  ex  parte  patemd  during  her  life,  descended  to  her 
hem  ex  parte  mcUernd,     GoodtUie,  Leaaee  of  Vinoent  y.  White         •        .    429 

18.  "  Heir."— Devise  in  trust  for  a  son  of  the  testator's  nephew  A- 

at  the  affe  of  twenty-four :  if  he  hath  no  son,  to  a  son  of  the  testator's  great 
nephew  jB.  :  but,  if  neither  have  a  son,  then  to  a  son  of  the  testator's  great 
niece's  daughter,  taking  his  name :  whoever  should  take  not  to  be  put  in 
possession  of  any  of  the  testator's  effects  until  twenty- four:  nor  the  executors 
to  give  up  their  trust  "  till  a  proper  intail  be  made  to  the  male  heir  by  him." 
An  executory  trust  in  tail  for  an  only  son  of  A.  en  ventre  at  the  testator's 
death ;  not  void  for  uncertainty,  nor  too  remote. 

"  Heir"  or  "heir  male  of  the  body,"  in  the  singular  number,  words  of 
limitation,  not  of  purchase ;  unless  words  of  limitation  superadded,  or  the 
context  shews,  that  those  words  are  not  used  in  their  technical  sense. 
Blackburn  T.Stablea 120 

14.  Legacy  to  infant — Interest. — ^A  le^^acy  to  an  infant  carries 

interest  from  the  death  of  the  testator  when  such  mterest  is  expressly  made 
applicable  to  the  infant's  maintenance.    Hill  v.  HiU    .        •        .        .176 

15.  Mixed  fund  of  realty  and  peraonaltv— <<  Family." — ^Devise 

and  bequest  of  real  and  leasehold  estate  to  the  devisor's  widow,  and  her 
heirs  for  ever,  ''in  the  fullest  confidence  that  after  her  decease  she  will 
devise  the  property  to  my  family."  Held,  that  the  widow  took  an  estate  in 
fee  in  the  real  estate  qualified  in  equity  in  reference  to  a  trust  ixnposed  in 
favour  of  some  object  or  class  to  be  ascertained  at  her  death,  n right  v. 
Atkyne 199 

16.  Mistake— Description.— Be<}uest  by  a  testator  in  India,  "  to 

my  nearest  surviving  relations  in  my  native  country,  Ireland,"  confined  to 
brothers  and  sisters,  living  in  Ireland  or  elsewhere:  tiie  addition  of  a  mis- 
taken description,  viz.  of  the  place  of  residence,  not  vitiating  a  gift  to 
persons  otherwise  sufficiently  described.  Nephews  and  nieces  excluded. 
Smith  V.  Campbell 224 

17. Erroneous  recital  of  previous  gift. — An  erroneous  re- 
cital of  a  previous  gift  by  the  same  will  does  not  alter  or  modify  such 
previous  gift,  but  such  recital  may  operate  as  a  gift  if  there  were  not  any 
previous  gift  to  which  it  could  refer.    Smith  v.  Fitzgerald    .        .        .129 

18.  "  Relations. " — ^Under  a  devise  of  real  estate  to  trustees  with 

power  to  sell  and  distribute  between  the  testator's  ** relations"  within 
fifteen  years  after  his  death,  so  much  of  the  real  estate  as  remains  uncon- 
verted at  the  period  of  distribution,  depends  upon  the  testator's  statutory 
next  of  kin  as  land. 

Devise  to  relations  to  daim  within  a  year  established  for  those  claiming 
within  that  period.     Walter  v.  Maunde 230 
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WILL— 19.  '<B«nto  and  proAte."— The  words  "  rents  aaid  piofits  ' 
am  not  confined  to  '*  Annual  profits  "  when  there  is  a  direction  that  they  an 
to  be  retorted  to  for  raising  a  gross  sum  whether  for  payment  on  fines  on 
renewal  of  leaseholds,  or  for  portions,  nor  is  this  extended  meaning  con- 
trolled hv  an  apparent  general  intention  to  presenre  the  estate  entire. 
Allan  Y.Backhauie 23 

^—  20.  &ul«  AMinst  perpetuities.— An  indefinite  trost  of  rents  of 
leasehold  estate,  to  oe  aocumulated  and  laid  out  in  freehold  estates,  to  be 
settled,  cease  when  the  first  tenant  in  tail  attains  twenty-one,  and  was  there- 
f  oro  not  invalidated  by  the  role  against  perpetuities,    rhippa  y.  Kdynge    16 

21.  Trust  for  next  of  kin.— Testator  expressed  his  will  and  denre, 

that  one-third  of  the  principal  of  his  estate  and  effects  should  be  left  entirely 
to  the  disposal  of  his  wife  among  such  of  her  relations  as  she  might  think 
proper  after  the  death  of  his  sisters.  This  is  a  trust  for  the  wife's  next  of 
kin  at  the  time  of  her  death,  she  haying  made  no  disposition.    Birch  y.  Wade 

181 

-- —  22.  Vesting.— Under  a  deyise  of  real  estate  in  fee  to  J.  M.  when  he 
attains  the  age  of  twenty-one ;  but  in  case  he  dies  beforo  twenty-one,  then 
to  his  brother  when  he  attains  twenty-one,  with  like  remainders  over ;  J.  M. 
the  deyisee  takes  an  immediate  yested  interest,  liable  to  be  deyeeted  upon 
his  dying  under  twenty-one.    Doe,  d.  Hunt  y.  Moore    .  .329 

And  He  Limitations,  Statute  of. 

W0SD8— 1.  "After  him.'»    See  WiU.  3. 

2.  "  All  trees.'*    See  I«andlord  and  Tenant,  3. 

3.  <«  CfharitobU  purposes."    See  WiU,  7. 

4.  '^  Demise.'*    See  Landlord  and  Tenant,  1. 

6.  "  Family."    See  WiU,  15. 

6.  "  Heir."    See  WUl,  18. 

7.  ''  Profits."    See  Inrarance  (Xarine),  41. 

8.  <«  Belations."    See  WUl,  18. 

9.  «<  Bento  and  profits."    See  WUl,  19. 

WBIt.    Set  Ve  exeat  regno,  atid  SheriiT. 
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